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I; ACTION AND ACTIONABLE CLAIM. 

yl 

(fil ithokities — The Civil Procedure Code, Act XIV of 1882, as amended by Acts 
'i d VI, VII and X of 1888: Act VIII of 1890: and Act VI of 1892. The same 
1 edited by J. O'Kinealy, 4th Ed., 1893. Letters Patent (Bengal, Madras, Bom- 
I bay) 1865 Act:. XII ,.of .887 (Bengal,. N.-W. P. and Assam Civil. Courts) ; 'Act 
v pb] III of 1873 (Civil Courts, Madras) : Act XIV of 1869 (Civil Courts, Bombay) : 
* , 0 | Act IV of 18S2* (Transfer of Property) : Cases cited. 

§H. A cause of action means the whole of the circumstances 
hich a plaintiff must allege in order to show a right to sue. ^ 
l> An potion must be brought in the Court of the lowest 
:|| ade competent to try it. 1 

Courts of Civil Judicature in India: High Courts. — 

he High Courts of Bengal, Madras, Bombay, and Allahabad are 
Sj stablished by charter : the Civil Courts throughout the country 
|i#'e established by Regulations or Acts of the local legislatures, 
If ot by any charter of th^Cmwn. ^ 

M The jurisdiction of High Courts is determined' by the. 

•Betters Patent establisl^HRem. The High Court at Calcutta 
m^ s ordinar y original civff jurisdiction within the limits of the 
Sown of Calcutta, and in the exercise thereof,- is empowered to 
actions .of f every description, if (i) in the ^ase of suits for 
Ivnd or other immoveable property, such land or property is situat- 

I ed, or (2) in all other cases if ..(a) the cause of action shall have 
arisen either wholly, or (b) in case the leave of the Court shall 
have been^hrst obtained, in part within the local, limits of the 
ordinary jurisdiction of the High Court, or (c) if the defend mt 
at the time of the commencement of the suit dwells or carries 
on business, or personally works for gain within such limits 
except that the High Court, has" no ordinary original civil juris 
| Action. in cases falling within the jurisdiction of the Small Cans 
§ Court in which the debt or damage or value of the proper! 

» * Note. —As to the extent of this Act, see V Transfer of Property” p. 600. 

■ ' > • 2) Civ, Pr. Code, 5. 15. 
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sued for, does not exceed ioo rupees. The High Court 
extraordinary or.gmal civil jurisdiction in the removal to, 
trial by itself of, any suits within the jurisdiction of any 
subject to its superintendence [ Letters Patent \ Bengal, i 

n 1J l lhe l ‘ Qtt ; eTS ? atcn t giving jurisdiction to the H 

Court at Madras ^are similar in all respects, mutatis mutandis, 
gose for the High Court at Calcutta. The Letters Patent for 
iiign Court at bo "bay are in nearly every respect the same 
pose for the Pre-idencies of Bengal and Madras. The 
only 1 "* at A a " a ^ ad has extraordinary original civil jurisd 

Jurisdiction of °th er Civil Courts.-The jurisdiction 
Civil Courts of Jua icature other than Charged Hi^h Co 
determined by the Acts or Regulations constituting them, the 
of Civil Procedure, and the law in force for the time 
in respect of the valuation of suits for the purpose of riving 
diction. Subject to the pecuniary or other limitations prt 
by any law, suits (a) for the recovery or partition or 
or redemption of a mortgage of, or for the determination of, 
other right to, or interest in, or for compensation for 
immoveable property, or (/) for the recovery of moveable 
actua } under restraint or attachment, must be insti 
Court within the local limits of whose jurisdiction the 
situate, provided that suits to obtain relief respecting, or 

hphMf‘°r f ° r ’ 'w° ng , t0 “umoveable property, held by or 
behalf o, tne defendant, may, when the relief sought 
entirely obtained through his personal obedience, be insti 
eitner m the Court within the local limits of whose jurisdici 
the property is situate, or in the Court within the local limit* 
whose jurisdiction he actually and voluntarily resides, or carries 
business, or personally wi.rks for gain . 2 “Property” in this sec 
means property situate in British Indiari” Subject 10 the 
^aforementioned, all other suits must be instituted in a ( 
within the local limits of whose jurisdiction (a) the cause of a, 
arises ; or (b) all the defendants at the time of the commence 
ment of the suit actually and voluntarily reside, or carry on busi 

at the°tim P e e of ! foi y r W,,rk for gai ” 2 l !r W an 7 of the, defendants 
at the time of the commencement of the suit, actually add volun- 

.anly resides or carries on business, or personally works for <nin 
provided that either the leave of the Courts given, o? lhe' 


silCouns High Courts and Mofu. 

p. 525. As to the jurisdiction nf Smt.ii ff « P* 5 °» M Prosecution, 


s. 16A, ib. (added by Act VIjTof 1S88I ° 1 llmKS ° f • iunsdicti0n are uncertain,' It 
3 ) ib. ' 
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fj .efend mt*, who s do not r-dde, or carry on business, or personally 
pork for gain as aforesaid, acquiesce in such instituti n ;* Where 
5 , * „ person has a per man nt dwelling at V ne place an s also a lodg- 

- aV g at ani ^ lt?r ! ^ aCr ' ^ or a temporary purpose only, lie is deemed 

[/% )' i reside at both places in re-pWct of any cause of action arising 
|iddi ■ : t h e j dace where he has. auch temporary lodging. A corpora- 
; r Ton or company is deemed to carry on business at its sole or 
pk; Jfinc pal office in British India, or in respect of any cause of 
^ 3 UG i :t;on andng at any place where it has also a subordinate office, 
^ J ; such place, in suits ari-iaj: out < f conn act, the cause of action 
ises wit on the .-meaning of this section at any of the follow 
r,; ; i'o places, vis. 1) Tne place where the contract .vas made ; 
\?! ' apg) tee pi ce where the c--;.t r ac: was to be p i formed or per- 
f 11 * alliance the- eof complete 1 ; (g) the place where in performance 

e s ,f he contract any money to. which the suit relates was rx 
' •• ressly or impliedly payable. 5 As to suits f r compensation for 
P^j . - *ongs to person or moveables; 0 or suits for immoveable pro- 

** a*ty situate in a single' district, but within the jurisdiction of 
;; w afferent Courts; or suits for immoveable' property situate in 

f ' w ffeient districts;? or the power of Courts to say proceedings 
g ..here ah defendants do not reside within, jurisdiction f or as to 
|f’ ® \t ! afisfer of suits by a High Court or District Court to itself 

rpx anv omer Subordinate Court,' 1 see the sections of the Code 


rpr any ou.er roui m ruinate uourt,-* see tne sections or me Code 
ef ivc*n below. 

ai Civil Courts in Bengal Presidency. — In the Province of 
ndengal, in addition to i he High Courts and Small Cause Courts, 
here are tout classes of Courts, the load limits of whose jurisdic- 
L 'on. are fixed by the Local Govern men’, vis., those of the 1 )i >tricr 
h, ffige, Additional Judge, Subordinate judee, and Munsif. 1 
T Subject to the superintendence of the High Court, the Dis- 
tr> it Judge has administrative control ova* al the Civil Courts 
Ir- jin the local limits of his jurisdiction. 2 Save as otherwise 
provideo by any enactment ffir ;he time hep g m force, the jurB- 
dict'on of a District or Subordinate Judge, subject to the 
provisions of section 15, Code of Civil Procedure, 5 extends to all 
. original suits for the time being cognizable by Civil Courts.* 
Additional Judges are appointed to aid i he District Judge in 
the speedy ubposal of business. Ini the discharge of function* 
assigned to them t y the District Judge, they have the same powers 
, as the i ustrirt j 11 due, 5 * 

The jurisdiction of a Munsif extends to all suits the value 


4) Civ. Pr. Code, m 17 

5 ) ib. 

6) s. 18, ib. 

7} s. 19, ib. 


8) S. 20, ib. 3) V. p, x* 

9) s. 25, ib. 4} s. iS, ib. 

t) Act XII, 1887, ss. *3* 5) *«. 8, ib. 

2) s. 9, ib. 



? wnicn does not exceed x,ooo rupees, unless the jurisdiction 
has feeen specially extended to 2,000 rupees.® * 

Oijil Courts in Madras Presidency.— In the Province of 
Madras, m addition to the High Court and Small Cause Court/ 
there are three classes of Courtst the local limits of whose £’ 
diction is fixed by the Local Government, vis., the Court of 
Munsif 7 ^ Ud ° e ’ of the Subordinate Judge, and of the District 

c„/; he ^ iS i riCt 1 Judg ' e has S 61161 * 1 control over all Civil Courts 
subject to the rules prescribed by the High Court. The District 

!Si* 5 “**“* **f«! *« * Jurisdiction the s^sTh 


KA Muthanna 


ACTION AND AUi tuix Aiojun. 


AjtXX 4. AT*. * : 


district presided over by Subordinate Judges of the second class.9 
The Subordinate Judge has no jurisdiction in suits in which the 
Government is a party. 1 * 

Procedure in all civil sujts is regulated by Act XIV of 
1882 (Civil Procedure Code) as amended by subsequent Acts : 
this Act, with certain restrictions noted below, governs the whole 
of British India 2 * except the scheduled districts as defined by 
Act XIV of 1874.3 % 

Nothing in the Civil Procedure Code affects the Courts 
Acts of the Central Provinces ({865), Burma (1875), Punjab 
(1877), Oudh (1879), or any law passed or which may be passed 
by a Governor or Lieutenant-Governor prescribing a special pro- 
cedure for suits between landowners and their tenants or agents, 
or providing for the partition of immoveable property. The 
meaning of this provision is that if there is anything in those 
Acts inconsistent with the Code, the former and not the latter 
prevails. 4 

Nothing in the Code affects the jurisdiction or proce- 
dure of (1) Military Courts of Request ; or (2) of village Munsifs 
or village Panchayats under the provisions of the Madras Code ; 
or (3) of the Recorder of Rangoon sitting as an Insolvent Court 
in Rangoon or Moulmein : or operates to give any Court juris- 
diction over suits of which the amount or value of the sub- 
ject matter exceeds the pecuniary limits (if any) of its ordinary 
jurisdiction. 5 

Procedure in High Courts.-— Certain sections (about 32 in 
number) of the Civil Procedure Code do not apply or only partial- 
ly apply to High Courts which are or may hereafter he established 
under 24 and 25 Vic., cap. 104. Certain sections apply only to 
High Courts. 

In Mofussil Small Cause Courts, — The greater portion of 
the provisions of the Code extend (so far as they are applicable) 
to Provincial or Mofussil Small Cause Courts, and to all other 
Courts (other than the Courts of Small Causes in Calcutta, Mad- 
ras and Bombay) exercising the jurisdiction of a Court of Small 
Causes, 

In Presidency Small Cause Courts. — Portions only of the 
Civil Procedure Code (sqme with modifications) apply to the Small 
Cause Courts in Calcutta, Madras and Bombay. f 

* Note. — As to the nature and jurisdiction of the Civil Courts in the Central 
Provinces, Burma h, Punjab, and Oudh, see their respective Courts Acts 1865, 
1875, 1877, 1879 and amendments. 

# T Afote.— The worcfe and letters “ mi //, or "not M* S* C C\," placed 
in brackets, denote that the provisions of the law contained in the sentence 
9) Act XIV of 1869, s. 25. 3) see Appe* dix^ (1.) 5) s. 6, ib. and secs. 7, ib.„ 

1) s.^32, ib. 4) s. 4, Civ. Pi*. Code : 1 . " saving certq£n Bom* 

2) Civ. Pr. Code, s. 1. L. R, f 13 Cal. 221. bay Laws. 
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Pending suits. — Except where n suit has been stayed by 
reason of its having been Instituted in a Court, within the limits 
of whose jurisdiction the defendant or all the defendants does 
not or do not reside, or carry on business, or personally work for 
gain* a Court cannot try any suit in which the m - tier In Issue is 
also directly and substantially in issSe in a previously instituted 
suit for the same relief between the same panics, • r between 
parties under whom they or any of them claim, pending in the 
same or any other Court in British India having jurisdiction to 
grant such relief, or in any Court beyond the limits of British 
India established by the Governor-General in Council and having 
like jurisdiction, or before Her Majesty in Council The pendency, 
however, of a suit in a foreign Court does not preclude the Courts 


In British India from trying a suit founded upon the some cause 


of action. 6 

J Res-judicata. — No Court can try any suit or issue in which 
the matter directly and substantially in issue has been directly 
and substantially in issue in a former suit between the same 
parties or between parties under whom they or any of them claim, 
litigating under the same tide, in a Court cf jurisdiction compe- 
tent to try such subsequent suit, or the suit in which such issue 
has been subsequently raised, and has been heard and finally 
decided by such Court J 

A foreign judgment, i.e n the judgment of a foreign Court 
(or a Court situate beyond the limits of British India and 
not having authority in British India, nor established by the 
Governor-General in Council) is no bar to a suit in British India 
if (i) it has not been given on the merits of the case; (2) it 
appears to be founded on an incorrect view of international law 
or of any law in force in British India ; (3) it is in the opinion of 
the Court before which it is produced contrarv to natural justice; 
(4) it has been obtained by fraud, or (5) it sustains a claim found- 
ed on a breach of any law in force in British India. 3 

Every action must be commenced by presenting a plaint 
to the Court of the lowest grade competent to try it.9 A plaint 
is a statement in writing of the circumstances constituting the 
plaintiff's cause of action, the time when, and the place where, it 
arose, and a demand of the relief which tRe plaintiff claims. On 
the presentation of a plaint to th$ Court it is either admitted, or 
rejected, or returned for amendment, or {not Id', C) for presenta- 


immediately connected with or above them are not applicable to the High Court 
or Mofussil Small Cause Court, as the case may be. For the procedure in Presi- 
dency Small Cause Courts, see ** Smalt Cause Courts /' p, 573, 

6) Civ. Pr« Code, s. 12. 7) ib* f s, 13. 8) ib., ss. 2, 14. 9) ib., ss* 15, 48. 
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tion to the proper Court. 1 The rejection of a plaint does not of 
its own force preclude the presentation of a fresh plaint, 2 * * If the 
plaint is admitted, the plaintiff must present copies of it, or (if 
permitted by the Court) concise statements of the claim to the 

defendant. 3 

Documents relied on,— *The plaintiff must endorse on, or 
annex to, the plaiyt a memorandum of the documents (if any) 
which he has produced along tjith it* If a plaintiff sues upon a 
document (eg., on a promissory note) in his possession or power, 
he must produce it in Court when the plaint is presented and deliv- 
ered, or a o py of it, so he filed with the plaint. If he relies on 
any other document (whether in his possession or rower or not) 
as evidence in support of his claim, he must enter them in a list to 
be added, or annexed to the plaints This rule dees not apply to 
documents produced for the cross-examination < f the defendant’s 
witnesses, or in answer to any case set up by the defendant, or hand- 
ed to a witness merely to refresh his memory. 6 If any such docu- 
ment is not in his possession or power, he must, if possible, state in 
whose possession or power it is.? Documents which are required 
to be produced at the presentation of the plaint, or to be entered 
in a list annexed to it, but which are not so produced, or entered, 
are not, without the leave of the Court, admissible in evidence on 
behalf of the plaintiff at the hearing of the case. 8 

Shop and other books.— If the document on which the 
plaintiff sues is an entry in a shop book, or other book in his 
possession or power, the plaintiff must produce it and a copy of 
the entry at the time of filing the plaint. The Court officer will 
then mark the document for the purpose of identification, and 
will, after examining and comparing the copy with the original 
and attesting the copy if found correct, return the book to the 
plaintiff and file the copy in Courts If a document admitted in 
evidence during the hearing of a suit Is an entry in a shop book 
or other account in current use, the party on whose behalf the 
account is produced may furnish a copy of the entry. When 
the copy has been compared and examined the book will be 
returned. If the entry is in a book or account belonging to a 
person other than the party on whose behalf the book or account 
is produced, similar provisions apply. 1 

* A suit must be framed as for as practicable so as fa afford 
ground for a final decision. It nfust, therefore, include the whole 
of the claim the plaintiff is entitled to make, in respect of the 

i) Civ. Pr. Code, SS. S3. 54, 57- V \ 4) ib. 8) ib„ s. 63. 

2 > ?b..s.5S. , . 5) ib.. S. 59, 9) ib„ s. 6a. 

3} s ; 58* [for a form of plaint, and 6) ib., s. 63. 1} ib., s. 141A. 

concise statement v. Appendix (2). 7} ib., s. 60, 
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cause of action. A plaintiff may, however, relinquish any por- 
tion^ of his claim in order to bring the suit within the jurisdiction 
of any Court; but if he does so, or otherwise intentionally 
relinquishes, or omits to sue in respect of any portion of his 
claim, he cannot afterwards sue for the amount relinquished or 
omitted. A plaintiff entitled to more than one remedy in re- 
spect of the same cause of action may sue fqr all or any of his 
remedies : but if he omits (except with the leave of the Court 
obtained before the first hearing) to sue for any of such remedies 
he cannot afterwards sue for the remedy omitted. An obligation 
and a collateral security for its performance are deemed to consti- 
tute but one cause of action. 2 

Summons. — When the plaint has been registered, and the 
copies or concise statements have been filed, a summons is 
issued through the Court to each defendant to appear and answer 
the claim on a day fixed, either in person or by counsel or pleader, 
unless the defendant has appeared at the presentation of the 
plaint and admitted the claim. The Court may order the plain- 
tiff or defendant to appear in persons No party, however, can 
be so ordered to appear in person unless he resides (a) within 
the local limits of the Court’s ordinary original jurisdiction, 
or (<5) without such limits and at a place less than fifty, or (where 
there is railway communication for five-sixths of the distance 
between the place where he resides and the place where the Court 
is situate) two hundred miles from the Court-housed The sum- 
mons will order the defendant to produce all documents required 
by the plaintiff, or relied on by the defendant, and will state whether, 
on the nay fixed for hearing, the suit will be finally disposed of or 
set down for settlement of issues, s Unless otherwise directed 
the summons is served at the expense of the party on whose 
behalf it is issued. 6 If a summons is not served in consequence of 
the plaintiff’s failure to pay the fee for issuing, the suit may be 
dismissed, unless the defendant appears in person, or by agent, on 
the day fixed for hearing.? If the suit is so dismissed, the plain- 
tiff may, subject to the law of limitation, bring a fresh suit, and 
the Court may, upon sufficient cause being shown for non-pay- 
ment of the fee for issue of summons, restore it* to. the file, 
if application is made within thirty days of the dismissal of 
“the suit. 8 

Conduct of suit where several plaintiffs or defend- 
ants. — Where there are numerous parties having the same in- 
terest in one suit, one or more of such parties may (with the 
Court’s permission) sue or be sued, or may (Mend, in such suit, 
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on behalf of all parties interested. Notice of institution of the 
suit is then given at the plaintiff’s expense to all such parties, 
any of whom may apply to the Court to be made a party 
to such suit . 9 The Court may jgive the conduct of the suit to 
such plaintiff as it deems proper. Where there are more plain- 
tiffs than one, any one or m&re of them may be authorized by 
any other of then* to appear, plead, or act for such other in any 
proceeding under the Civil Procedure Code. The same rule 
applies in the case of defendants. The authority must be in 
writing, signed by the party giving it and filed in Court. 1 

Written statement. — Parties may at any time before or at 
the first hearing of the suit tender written statements of their 
respective cases. The statements which are required to be as 
brief as possible and not argumentative, are simple narratives 
of fact, which the party making the statement believes to be 
material to the case, and which he either admits or believes he 
will be able to prove. 2 It is, when made by a defendant, bis 
answer in writing to the plaint of the plaintiff. The Court may 
at any time require a written statement or additional written 
statement from any of the parties*? For the purpose of answer- 
ing a statement so required, a written statement or additional 
written statement may, with the permission of the Court, be re- 
ceived at any time . 4 With this exception and the one mentioned 
in the next paragraph, no written statement will be received after 
the first hearing of the suit . 5 

Set-off. — If in a suit for the recovery of money the defendant 
claims to set-off against the plaintiffs demand any ascertained 
sum of money legally recoverable by him from the plaintiff, 
and if in such claim of the defendant against the plaintiff both 
parties fill the same character as they fill in the plaintiff’s suit, 
the defendant may, at the first hearing of the suit, but not after- 
wards (unless permitted by the Court), tender a written state- 
ment containing the particulars of the debt sought to be set-off. 
The Court will, if it allows the set-off and the latter does not in 
amount exceed its pecuniary jurisdiction, set-off one debt against 
the other. Trie effect of a written statement of set-off is that of 
a plaint* in* a cross-suit : e.g. s B owes A on a bill of exchange 
Rs. 500. A owes B Rs. 1,000 under a decree. If A brings a 
suit for Rs. 500 against B, the latter may set-off Rs. 1,000. 
The effect of his doing so is the same as if he had brought a 
separate suit for Rs. r,ooo. To avoid “circuity of action” B is 
allowed to plead set-off, and the Court will pronounce a final 


■9) Civ. Pr, Code, ss. 30, 32. 3) ih., s. 112. 
1} s. 35. 4} ib. 

2) ib., ss. no, 114. 


5) ib. [for a form of written 
Statement v, Affendi$ (3). 
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for non-appearance of the plaintiff, the latter is precluded from 
bringing a fresh suit in respect of the same cause of actitfn. 
He may, however, apply to set the dismissal aside. The Court 
will do so on notice to the defendant and on proof that he was 
prevented by any sufficient cause # from appearing when the suit 
was called on. 3 • 

Settlement of issues. — The first stage in the hearing of 
a suit is the “settlement of issues.” An issue exists “when a 
material proposition of fact or law is affirmed by the one party 
and denied by the other.” Material propositions are those pro- 
positions of law or fact, which a plaintiff must allege in order 
to show a right to sue.* At the first hearing the Court ascertains 
upon what material propositions the parties are at variance, and 
then proceeds to frame and record the issues on which the right 
decision of the case depends. If, when issues have been framed, 
the Court is satisfied that no further argument or evidence than 
the parties can at once supply, is required upon such of the 
issues as may be sufficient for the decision of the suit, and that 
no injustice will result from proceeding with the suit forthwith, 
the Court will proceed to determine such issues ; and if the 
finding thereon is sufficient for decision, may pronounce judgment 
accordingly, or if not sufficient, adjourn the further hearing of 
the suits The Court may also in any case, after the framing of 
the issues, adjourn the suit for further hearing to another day. 

( The proms fans in this paragraph do not apply to M.S. C. C.) 

Hearing of the suit. — After the settlement of issues (if 
any) and either on the same day, or on the day to which the hear- 
ing of the suit is adjourned, the Court will hear the suit. The 
party who has the right to begin (generally the plaintiff) states 
his case and produces his evidence in support of the issues 
which he is bound to prove. The other party then states his 
case and produces his evidence (if any). The party beginning 
is then entitled to reply. 6 

Judgment and decree. — judgment, which means the state- 
ment given by the Judge of the grounds of a decree or order, 
is then, or on some future *day, given by the Court. The decree 
is then dr^twft up and signed by the Judge. A “ decree ” means 
the formal expression of, and adjudication upon, any right claim- 
ed, or defence set up, in & Civil Court, when such adjudication, 
so far as regards the Court, decides the suit or appeal. 7 In a decree 
for payment of money the Court may order interest to be paid on 
the, principal sum adjudged, from the date of the suit to the date 
of decree, in addition to any interest adjudged on such principal 

3) Civ. Pr. Code, ss. 102, 103. 5) ib., s. 154. 7) ib.. s. 2. 

4) ib.,s. 146. 6) ib., ss. 179, 180. * 
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f"“ f® any P eriod P rior t0 the institution of the suit, with further 
toThedC t ^ e a gg re g a te sum so adjudged from the date of decree 
to the date of payment.* Parties to a suit are entitled at their own 

„ S 0 Se t<a cer tified copies of the judgment and decreed See 
judgments and Decrees” p. 350. 

Payment by instalments.-'- In all decrees for payment 
thp 1 ^ 0ney, . t u 6 ,?. 01111 may for any sufficient reason order that 

The Po Un t Sha b , e Paid by inst £* ments > w ith or without interest 
The_ Court may also do so after decree, on the application of 
tl e judgment-debtor and with the consent of the decree-holder. 1 

k m t nt ' debtor means any P erson against whom a decree 
or order has been made. 2 

"tST*"*?*** means any person in whose favour a dec ree 

oerson tn CaP h b 6 ° f ^ x ? cutI0n has be en made, and includes any 
person to whom such decree or order is transferred.3 " 

Mesne profits.— In suits for land the Court may decree pay- 
ment of mesne profits with interest in respect of the property 

until th S lnSt,tUtl - 0n 0f , the suit until delivery of possession or 

« S w «! kf !S U ? tl 2 n 0f three years from the date of decree. 

of property mean those profits which the person 
w ;J' r m ful Possession of such property actually received, or might 
with ordinary diligence have received therefrom, together with 
interest on such profits.-* ’ ° Ul 

of^f^ 1 °n suit :~ Ifat any dme after the institution 
n L-ntfff / \’ i he CoUrt 1S sat,sfitd on the application of the 

dSecfJ a a\ f h l su,t mu f fail by reason of some formal 
/f { > r hat he u re are sufficient grounds for permitting him 

°th hVm W r k m thS r ° r t0 abandon part of hi * claim 
with liberty to bring a fresh suit for the subject-matter of the suit 

such n ' p ® ct . of the part so abandoned, the Court may grant 

thinks 1 fit miS A° n i ° n -i UCh , terms as t0 costs or otherwise as it 
'• A P Iaint . 1 f who withdraws from a suit or abandons 
pa f*, { "is claim without permission is liable to costs, and is 
resnec^nf fh™ bringing a fresh suit for the same matter or in 
bv?h1 h? • 6 Sa ft P ^ rt T - he law of imitation is not affected 

withdraw in >) ng ? f , the first SUIt One of several plaintiffs cannot 
withdraw without the consent of the others 5 

• Co^omise ° f suit.-If a suit is adjusted wholly or in 
sabs fv t h7r!i a W I 1 . 1 agreement or compromise, or if the defendant 
matted of m ^ espect * to the whole or any part of the 

is recnrd!i h I' 1 ’ j UC1 a S reemen t> compromise, or satisfaction 
d nd a d . ecree P assed in -accordance therewith so far 
as it relates to the suit. This decree is final/ so far as it relates 


8) Civ. p r . Code, 1) ib, 


. 209, 
s. 217. 


, s. 210 : 14 W. R. , 2} ib.,s. 2. 5) ib, 
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to so much of the subject-matter of the suit as Is dealt with by the 
agreement, compromise, or satisfaction, 6 

Deposit by defendant in satisfaction of claim. — The 
defendant in any suit to recover a debt or damages may, at any 
stage of the suit, deposit in Courf such sum of money as he con- 
siders a satisfaction in full of the claim. Notice in writing of the 
deposit must be given through the Court by the defendant to the 
plaintiff, and the amount of the deposit will (unless the Court 
otherwise directs) be paid to the*plaintiff on bis application. No 
interest is allowed to the plaintiff on any sum deposited by the 
defendant from the date of the receipt of such notice, whether 
the sum deposited be in full of the claim or fall short of it,? 

If the plaintiff accept such amount only in part satis- 
faction of his claim, he may prosecute his suit for the balance ; 
and, if the Court decides that the deposit by the defendant was a 
full satisfaction of the plaintiffs claim, the plaintiff must pay the 
costs of the suit incurred after the deposit, and previous i hereto, 
so far as they were caused by excess in the plaintiff’s claim. 3 

If the plaintiff accept such amount as satisfaction in 
full of his claim, he must present to the Court a statement to 
that effect, which will be filed. The Court will then pass judg- 
ment accordingly, and, in directing by whom the costs of each 
party are to be paid, will consider which of the parties is most to 
blame for the litigations 

Abatement of action. — When, owing to the death, marriage, 
or insolvency of one of the parties to a suit, a suit becomes 
defective, it is said technically to 44 abate. ” The effect of abate- 
ment is that the suit comes to an end, and no fresh suit can be 
brought on the same cause of action. 1 

B$ death. — The death of a plaintiff or defendant does not 
cause a suit to abate, if the right to sue survives : f.g. — (i)A 
covenants with B and C to pay an annuity to B during C f s life ; B 
anil C sue A to compel payment * B dies before the decree. The 
right to sue survives to C, and the suit does not abate. ( 2 ) A 
sues B for libel, A dies. The right to sue does not survive, and 
the suit abates. 2 

The marMage of a female plaintiff or defendant does 
not abate a suit which may, notwithstanding, be proceeded with 
to judgment, and, where the decree is against, a female defendant, 
be executed against her alone. 3 * ■ 

By insolvency of plaintiff. — The bankruptcy or insolvency 
of a plaintiff in any suit which his assignee or the receiver ap- 
pointed in insolvency proceedings under the Code might maintain 


6} Civ. Pr. Code, s, 375. 8} ib., s. 379. 1) ib., s. 371 
7) ib., ss. 376, 377, 378, 9} ib. , 2} ib., s. 361 , 


3} ib., s. 369* 



for the benefit of his ere iitors does not bar the su* 
assignee or receiver declines to continue the suit 
security i or costs. - If the. assignee' or receiver so 
refuses,, the defendant in ay apply f^r the dismissal 
on the ground of the plaintiffs bankruptcy or insoh 
Court may award to the defendant the co-ts whict 
curred in defending the suit to he proved as a debt 


sal.— I he person claiming to be the legal representative of the 
deceas-d or bankrupt or insolvent plaintiff may applv for an order 
to set aside an order for abatement or dismissal / and if it be 
proved mat he was prevented by any sufficient cause from continu- 
ing the suit, the Court will set aside the abatement or dismissal 
upon such terms as to costs or otherwise as it thinks fit.s 

In other cases of assignment, creation or devolution 
of interest pending a suit, the suit may, with the leave of the 
Court, given either with the consent of all parties or after service 
of notice in wntmi upon them, and hearing their objections fit 
any) be continued by or against the person to whom such interest 
has come either in audition to, or in substitution for, the oerson 
from whom it has passed, as the case may require." 

Receivers in suits -See “ Receivers” p. 549, 

Paupers.— F> r the nurpose of instituting a paupers suit (called 
a suit m forma pauperis ) a person is deemed a *« pauper ” when 
he is not possessed of sufficient means to enable him to nav 
the fee prescribed by hw for the plaint in such suit, m, where no 
such fee is prescribed, when he is not entitled to property worth 
one hundred rupees other than his necessary wearing a/pare! and 
the subject-matter of the suit ? 1 

Subject to the following rules any pauper may bring a 
suit.— (1) No suit can be brought by a pauper to recover com- 
pensation fur loss of caste, libel, slander, abusive l, n -ua<m or 
assault. 01 

(2) Unless the applicant be a woman, who, according to the 

cu-tomsot the country, ought not to be compelled to appear in 
public, or a person exempted by the Local Government, an anpli- 
•cation for permission to sue in forma pauperis must be made 
m person, and in writing signed and 'ferifieu, and must contain 
the particulars required to belted in ail plaints: a schedule of 
any moveable or immoveable property belonging to the petitioner 
with its estimated value, must be annexed. " ’ 

(3) applicant be exempted from appearance, the applica- 
tion may be presented by a duly authorized agent who can answer 

4 ) ■Civ. Pr. Code, s. 370. s) ib., s. 371. 6) ib„ s. 372. 7) ib„ s . 40I . 
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all material questions relating to the application, and who may 
be -examined in the same manner as the party represented by trim 
mi^ht have been examined had such t arty attended in person . 8 

Application to sue "will "be rejected if not framed or pre- 
sented in the manner prescribed.* or if st appear to the Court — (a) 
that the applicant is not a pap per, or (/y) that he has, within the 
two months next « efore the presentation of the application, dis- 
posed of any property fraudulently or with a view to obtain the 
benefit of suing in forma panptris, or (c) that his allegations do 
not show a right to sue in such Court, or {d) that he has entered 
into any agree me. t with reference to the subject-matter of the 
proposed suit under which any other person has obtained an 
interest in such subject-matter. If the Court s es no reason to 
refuse the application, it will fix a day (of which at least ten days’ 
previous notice will be givm to the opposite party and the Gov 
eminent pie der) for receivi g such evidence as the applicant 
may adduce in proof of his pauperism, and for hearing any evi- 
dence which may be adduced in di- proof of it . 1 

Procedure at hearing of suits by paupers.— On the day 
so fixed, the Court will examine the wrnesMS, and may cross- 
examine the applica* t or his agent, and Will also hear any argument 
on the question whether, on the face of the application and on 
the evidence (if any) taken by the Court, the applicant is or is 
not entitled to sue. The Coimt will then either allow or refuse 
to allow the applicant to sue as a pauper. If the application he 
granted, it will be numbered and registered, and deemed the 
plaint in the suit, which will then proceed in the ordinary 
manner , except that the plaintiff will not be liable to any Court- 
fee (other than fees payable for service of process) in respect of 
any petition, appointment of a pleader, or other procerding con- 
nected with the suit. An order made at the hearing, refusing to 
allow the applicant to sue as a pauper, is a bar to any subse- 
quent application of the like nature by him in respect of tne same 
right to sue. The applicant is, however, at liberty to institute a 
suit in the ordinary manner in respect of such right, provided 
that he first pays the costs (if any) incurred by Government in 
opposing his^application for have to sue as a pauper . 2 

Costs la suit by paupers. — If the plaintiff succeed in the 



Brigadier KA Muthanna 


fetls m the suit, or if he is dispaupered, or if the suit is dismissed 
m «onsequence of the plaintiff's failure to pay the fee for issue of 
summons, or because neither party to the suit appears, the Court 
will order the plaintiff, or any other person made co-plaintiff to 
the suit, to pay the Court-fees; which would have been paid bv 

e * P ^ ^ ia< ^ no& keen permitted to sue as a pauper • and 

if it find that the suit was frivolous or vexatious, it may also 
punish the plaintiff with fine not- exceeding ioo rupees or with 
imprisonment for a term which may extend to a month, or with 
both.4 The costs of an application for permission to sue as a 
pauper and of an inquiry into pauperism are costs in the suit. 5 

Dispaupering. — The Court may, on motion by the defendant 
or by the Government pleader, of which one week’s notice in 
writing has been given to the plaintiff, order the plaintiff to be 
dispaupered (i.e., deprived of the capacity of suing in forma 
pauperis) (a) if he is guilty of vexatious or improper conduct in 
the course of the suit ; (b) if it appears that his means are such that 
he ought not to continue to sue as a pauper, or (c) if he has 
entered into any agreement with reference to the subject-matter 
of the suit under which any other person has obtained an interest 
m such subject-matter. 6 

Costs generally. — The Court has full power to give and 
apportion costs of every application and suit in any manner it 
thinks fit ; the fact that the Court has no jurisdiction to try the 
case, is no bar to she exercise of this power. Every order relating 
to costs made under the Civil Procedure Code, and not forming 
part of a decree, may be executed as if it were a decree for money ? 
The Court may give interest on costs at any rate not exceeding 
six per cent, per annum, and may direct that costs, with or without 
interest, be paid out of, or charged upon, the subject-matter of 
the suit. 8 J 

Security for costs when required.— ( i ) If, at the institu- 
tion or at any subsequent stage of a suit, it appears to the Court 
that a sole plaintiff is, or (when there are more plaintiffs than 
one) that all the plaintiffs are residing out of British India, 
aqd that neither he nor they possess any sufficient immoveanle 
property within British India, independent of the property in 
, s . mt ’ t ". e Court may, either of its own motion or on the applica- 
tion of any defendant, order the plaintiff or plaintiffs, within a 
fixed tune, to give security for the payment of all costs incurred 
and likely to be incurred by any defendant. Any person who 
leaves British India under such circumstances as to afford 
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reasonable probability that he will not be forthcoming whenever 
he may be called upon to pay costs is, for the purpose of tliis 
provision, deemed to be residing out of British India. 

(2) On the application of any defendant in a suit for money 
when the plaintiff is a womafi, the Court may at any stage of I 
the suit, make a like order if it*i$ satisfied that the plaintiff does 
not possess any supcient immoveable property within British 
India independent of the property in suit . 9 
In the event of security not being 1 furnished within 
the time so fixed, the Court will dismiss the suit unless the plain- 
tiff or plaintiffs be permitted to withdraw or show good cause 
why such time should be extended, in which case the^Court may 
extend it. When a suit is dismissed, the plaintiff may apply on 
notice in writing to the defendant for an order to set the dismissal 
aside, and, if it is proved that he was prevented by any sufficient 
cause from furnishing the security within the time allowed, the 
Court will set aside the dismissal upon such terms as to security, 

% costs or otherwise as it thinks fit, and will appoint a day for pro- 
ceeding with the suit 1 

Proceedings by agreement of parties. —Parties interest- 
ed in the decision of any question of fact or law may enter into 
an agreement in writing, stating such question in the form of a 
case for the opinion of a Court, (which would have had jurisdic- 
tion to entertain a suit of the like value,) and providing that upon 
\y the finding of the Court;— (a) a sum of money fixed by the 
parties or to be determined by the Court shall be paid by one of 
the parties to the other of them ; or (b) some property, moveable 
or immoveable, specified in the agreement, shall be delivered by 
one of the parties to the other of them ; or (c) one or more of the 
\ parties shall do, or refrain from doing, some other particular acts 
specified in the agreement 2 The agreement must be divided 
, into paragraphs and state all facts and documents necessary to 
' enable the Court to decide the question, and must also, if it is one 
for the delivery of any property, or for the doing, or the refrain- 
ing from doing, any particular act, state the estimated value of 
^ the property to be delivered, or to which the act specified has? 
reference. 3 # 

The agreement, if correctly framed, may be filed in a * 
Court *of competent jurisdiction, and when so filed, will be 
numbered and registered as a suit "between one or more of the 
parties, as plaintiff or plaintiffs, and the other or others of them 
as defendant or defendants ; notice will then be given to all the . ' / 
parties to the agreement, other than the party or parties by 

9) ib., s. 380. 1) ib„, s, 381. 2) ib., 3.527. 3) ib„ s, 528. 
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whom it was presented ; after the agreement is filed, the parties \ 
t6 it are subject to the jurisdiction of the Court and bound by 
the statements contained in it ; 4 after notice the case will be set 
down for hearing and will be heard as a suit instituted in the 
ordinary manner if the Court Is satisfied, — (a) that the agreement 
was duly executed by the parties to it, and (h) that they have a 
bonfa fide interest in the question stated in it, and (c) that the same 
is fit to be decided. It will then proceed to pronounce judgment 
thereon, in the same way as in in ordinary suit; upon judgment a 
decree will follow enforceable in the ordinary manner. 3 

An actionable claim is what is known in English Law as a 
Chose in Action. A chose or thing may either be in action or 
in possession . A chose in. possession exists where a person has not 
only the right to enjoy, but also the actual enjoyment of the 
thing. A chose in action is a thing of which a man has not the 
possession or actual enjoyment, but has a right to demand by action 
or other proceeding, e.g , 9 a debt or bond. An actionable claim 
is transferable. A claim which the Civil Courts recognise as 
affording grounds for relief is actionable whether a suit for its 
enforcement is or is not actually pending or likely to become 
necessary. 6 None of the following provisions relating to action- 
able claims apply to negotiable instruments.? 

Assignment of claim.— No transfer of any debt or any 
beneficial interest in moveable property has any operation against 
the debtor or against the person in whom the property is vested, 
until express notice of the transfer is given to him, unless he is a 
party to or otherwise aware of such transfer ; and every dealing 
by such debtor or person, not being a party to, or otherwise aware 
of, and not having received express notice of, a transfer, with the 
debt or property is valid as against such transfer : eg. ; — A owes 
money to B, who tranfers the debt to C. B then demands the . 
debt from A, who, having no notice of the transfer, pays B. 
The payment is valid, and C cannot sue A for the debt 
Every such notice must be in writing signed by the person 
making the transfer, or by his agent duly authorized in this 
behalf. 8 On receiving such notice, the debtor or person in whom 
the property is vested must give effect to the transfer unless 
where the debtor resides, or the property is situate, in a foreign 
country, and the title of the person m whose favour the transfer 
is made is not complete according to the law of such country.^ 
Mortgaged Debt.— See “ Mortgage? 

4) ib., ss. 529, 530. * 7) s. 139, Ib. 

5) ib., s. 531. 8) s. -132, ib. 

6) Wharton’s Law Lexicon, 5th ed„ p. 181. 9) s. 133. ib. 
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Discharge of person against whom claim is sold. — 
Where an actionable claim is sold, he against whom it is made 
is wholly discharged by paying to the buyer the price and inci- 
dental expenses of the sale, with interest on the price from the 
day that the buyer paid it. In dther words the purchaser of a 
debt who pays a less sum for* it than the amount due is not 
entitled to the full^ benefit of the debt, but only to the sum 
which he paid for it, together*with his expenses and interest. 
Nothing in the former part of this section applies— (a) Where 
the sale is made to the co-heir to, or co-proprietor of, the claim 
sold ; (b) where it is made to a creditor in payment of what is due 
to him • (c) where it is made to the possessor of a property subject 
to the actionable claim ; (d) where the judgment of a competent 
Court has been delivered affirming the claim, or where the claim 
has been made clear by evidence and is ready for judgment. 

Liability of Transferee.— The person to whom a debtor 
charge is transferred takes it subject to all the liabilities to 
which the transferror was subject in respect thereof at the date of 
the transfer.* eg. A debenture is issued in fraud of a public com- 
pany to A. A sells and transfers the debenture to B, who has 
no notice of the fraud. The debenture is invalid in the hands 
of B. 1 

See “ Warranty” “ Legal Practitioners ” and “ Mortgage” 

1) ss. 135, 137 ib. 



administration. 

Authorities— A cts X of : I! of iS 74 : V of l88r ; 

ricrW 1 ^f n j S n i i 1,ati0n meanS the adjustment and protection of the 
a hts of one or more persons- m relation to an estate or nrn 

menLTd C e°b sf 10 The <“-’ 1 . pr J )perty availabIe for th e pay- 

asseS'etc ^ dividng the sur P las - 

. La y . of Administration of estates of deceased persons 

is contained m the Indian Succession Act (X of iSSsf which 

constitutes the Law of British India applicable in the case of all 

persons except Hindus, Mahommedans and Buddhists The 

Vof b y he / robat e and Administration let 

Zl of W k ^ bv Ge Hi°„d,? r T CatC A c C ^ VI1 ° f l88 ^’ and in ^e 
case ot Hills by Hindus, Jamas, Sikhs and Buddhists in the 

Lower Provinces of Bengal, and in the Towns of Madras and 

Bombay by the Hindu Wills Act (XXI of rS 7 o). The nroti- 

Act J of , 1 . 881 are nearl y th e same as those of Act X 

tvLmff ° n i the , sub J ect of Administration. The points in which 
they differ have been noted below. 1 

etters of Administration mean an authority under the 
seal ot a Court by which the person to whom it is- o-ranteri he 
comes clothed with powers and duties similar to those of an 
executor. See “ Executor ” 01 an 

Order of Administration— See “ Executor. ” 

Letters of Administration are granted-(I) In the case 
of an intestacy; (II) where the deceased person has made a will but 
has not ‘ appointed an executor; (III) where' the deceased person 
has made a will and ^ appointed an executor, but the latfer (a\ 
is legally incapable, or ( b ) refuses to act or fails to accepuhe em 
cutorship within the time limited for acceptance j i 

before the Mate, or « before he S P p¥”S Thi i-iH or 
tff 2°,' ™ Proved the W fli bat 5ef5re J bas ad V3” < e > 
the estate of the deceased. In the case of (I) simple letter* 
of administration are granted ; in the case of (II) and (fin 
of administration “ with the will annexed »i »L -7 ‘ f. ■ ' : ctttrs 
granted for defined periods and“pedal' pumoTe TT ? “ als ° 
are called “Limited grants of AdSstS^^ S “ Ch *”** 

i) n. 193, J95, J9&, *98 (Succession Act), «. *6, *8, 19, si (Act Vof iS8i). 


tOtt/8 


ADMINISTRATION. 


21 


To whom granted. — In all these cases the person to whom 
the grant is made is called the administrator. His position Is 
analogous to that of an executor. An administrator is defined 
as a 44 person appointed by the Court 55 (an executor is appointed 
by the testator) 44 to administer th% estate of a deceased person 
when there is no executor. 55 He is the legal representative of 
‘ . the deceased person^ for all purposes, and ail the property of the 
deceased person vests in him as Such. 2 Letters of administration 
cannot be granted to any person who is a minor or who is of 
unsound mind, nor (in any case governed by Act X of 1865) 
to a married woman without th e previous consent of her husband ; 3 
when, however, letters of administration have been granted to a 
married woman, she has all the powers of an ordinary adminis- 
trator/ The tables on the next and succeeding pages show 

the classes of persons entitled to letters of administration. 
The tables must be read in conjunction with the Adminis- 
, trator-General’s Act (II of 1874). By the latter* any letters 
* of administration including letters £ 4 General, 55 or 44 Limited, 55 
or 44 with the will annexed, 55 granted by a High Court at 
Calcutta, Madras and Bombay must be granted to the Adminis- 
trator-General, unless they are granted to the next of kin of 
the deceased (including thereby a widow or widower or any 
other person entitled to letters of administration) in prefer- 
v ence to a creditor or legatee of the deceased. If administration 

ft is applied for to any other Court in the three presidencies, the 

w . Administrator-General is deemed entitled to administration In 
preference to any other person merely on the ground of his 
being a creditor, a non-uni versal legatee, or a friend of the 
deceased. 

Liability for devastation. — See 44 Executor 
Powers and duties of administrators after their ap- 
pointment to their office are for the most part the same as those 
of executors. — See 44 Executor 


Effect of letters of administration.— No right to any 
part of the property of a person who has died intestate can be 
established in any Court by any person governed by the Indian 
Succession unless letters of administration have first been 
granted. 6 In the case of persons not so governed (Hindus, 
Mahoramedans, and Buddhists) either letters of administration or 
a succession certificate under Act* VII of 1889 is necessary 
before any recovery can be had through the Courts of debts 


. s. 179. Succession Act, s. 4. 
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from debtors of deceased persons. When administration is grant- 
edf it entitles the administrator to all rights belonging to the 
intestate as effectually as if the administration had been granted 
at the moment after his death. 8 It does not, however, like 
probate (see “ Wills”) render valid every intermediate act of the 
administrator, because the grant does not validate any acts prior 
to the grant tending to the diminution or damage of the intes- 
tate’s estate.^ The grantee of administration 'has alone power to 
sue, until the grant has been revoked or recalled. 1 Grant of ad- 
ministration is conclusive as to the representative title of the 
administrator against debtors of the deceased, and all persons 
holding property which belonged to him : it affords full indemnity 
to all debtors paying their debts and all persons delivering up 
property belonging to the deceased to the person to whom the 
grant has been made. 2 

Limited grants. — Limited grants are (A) Grants Limited 
in Duration as, (i) Where no will of the deceased is forthcoming, 
but there is reason to believe that there is a will in existence, 
letters of administration may be granted limited until the will, 
or an authenticated copy of it be produced. (B) Grants for t&e 
us© and benefit of others having right, as (i) administration 
with the will annexed granted to the attorney or agent of an absent 
executor, (where there is no other executor within the province 
willing to act) for the benefit of his principal limited until he 
shall obtain probate or letters of administration granted to him- 
self; (2) administration with the will annexed granted to the 
attorney or agent of an absent person, who, if present, would be 
entitled to administration limited as before mentioned; (3) adminis- 
tration granted to the attorney or agent of an absent person entitled 
to administer in case of intestacy, (no person equally entitled being 
willing to act,) limited as abovementioned; (4) administration grant- 
ed during minority of sole executor or sole residuary legatee to the 
legal guardian of the minor or some other person appointed by the 
Court until the minor shall have completed the age of eighteen 
years, or (under Act V of 1881*) until he shall have attained his ma- 
jority. (5) Grant of Administration until one of several minor ex- 
ecutors or residuary legatees attains majority limited, until one of 
them shall have completed the age of eighteen years, or (under Act 
V of t88i) shall have attained his majority. An administrator 
during minority has all the powers of an ordinary administrator. (6) 
Grant of Administration for use and benefit of lunatic until he shall 
become of sound mind* (7) Grant of Administration u pendente 

8} s. 191. (Succession Act. ) 1) s. 260, ib., s. 82, ib. 

s. 14. ( Probate Act. } 2} s. 242, ib., s. 59, ib, 

9) s, 192, ib., s. 15, ib. 
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life” z.e., pending any suit touching the validity of the will of a 
deceased person, or for obtaining or revoking any probate or any 
gmnt of letters of administration. (C) Grants for special 
purposes. — (i) Grant of Administration with the will annexed 
limited to a particular purpose. (2^ Grant of Administration limit- 
ed to property in which a person has a beneficial interest ; c.g., 
when a sole trustee dies having no interest in the trust property and 
leaves no representative or person willing to act as such, administra- 
tion limited to the trust property may be granted to the person 
beneficially interested. (3) Grant of Administration limited to a 
suit ; for the purpose of representing a deceased person in a 
suit. (4) Grant of Administration limited to the purpose of becom- 
ing a party to a suit to be brought against an administrator or ex- 
ecutor who has been absent for 12 months from the province in 
which the probate or administration has been granted. (5) Grant 
of Administration to any person whom the Court thinks fit ( 6 ) 
Limited to collection and preservation of deceased’s property. 
Appointment as administrator of a person other than the one who 
under ordinary circumstances would be entitled to administration ; 
e.g, where a person has died intestate or leaving a will of which 
there is no executor willing and competent to act, or where the 
executor at the time of the death of the deceased person is resi- 
dent out of the province. (D) Grants with exception are 
made either with will or without whenever the nature of the case 
requires a grant of this kind. (E) Grants of the rest. — (1) 
Whenever a grant has been made with exception, the person 
entitled to administration may take out administration to the rest 
of the deceased’s estate. (F) Grants of effects unadminis- 
tered. — (1) If the executor to whom probate has been granted 
have died leaving part of the testator’s estate unadministered, a 
new representative may be appointed for the purpose of adminis- ; 
tering such part of the estate. He has the same power as the 
original executor. (2) Grant of Administration when a limited 
grant has expired, and there is still some part of the estate unad- 
ministered. 3 

Revocation of grants. — See “ Probate ” 

Practice in granting administration is the same as that in 
granting probate.— See “Probate” 

Application for letters of administration must be made A 
by written petition, stating (r) ijme and place of deceased’s 
death, (2) the family or other relatives of the deceased, (3) their 
respective residences, (4) the right on which the petitioner claims 
(5) that the deceased left some property within the jurisdiction of 
the District Judge or Delegate to whom the application is made, 

3} ss. 208—231 (Succession Act), ss. 24— 47 (Probate & Administration Act. ) 
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Tlie Succession Certificate Act 8 extends to the whole of 
British India (inclusive of Upper Bur m ah except the Shan States). 
By its provisions no Court will pass a decree against a debtor 
of a deceased person for payment of his debt (including any 
debt except rent, revenue, or profits payable in respect of land 
used for agricultural purposes) to a person claiming to be en- 
titled to the effects^of the deceased person, or any part thereof, 

01 execute an order for such payment except on the production 
of the person so claiming of (i)~ probate or letters of administra- 
tion to the estate of the deceased, or (2) of a succession certificate 
under that Act or the Acts therein mentioned. The Act does 
not apply in the case of persons governed by the Indian Succes- 
sion Act, nor will a certificate be granted thereunder with respect 
to any debt or security to which a right can be established by 
probate of a will to which the Hindu Wills Act applies. The 
District Court within the jurisdiction of which the deceased or- 
dinarily resided at the time of his death, or if at that time he 
had no fixed place of residence, then within the jurisdiction of 
which any part of the property of the deceased may be found, 
may grant a certificate under this Act. 

Administrator- General. 9 — I n each of the presidencies of 
Bengal, Madras, and Bombay there is an Administrator-General. 
Letters of administration granted by a High Court must be grant- 
ed to the Administrator-General unless they are granted to the 
next of kin and in the case of grants by any other Court the Ad- 
ministrator-General is entitled to administration in preference to a 
creditor, non-universal legatee, or friend of the deceased. In the 
case of any person not being a Hindu, Mahommedan, Parsi, 
or Buddhist dying and leaving assets exceeding the value of 
1,000 rupees, and of no person applying for administration of 
his estate or probate of his will within one month after his death, 
the Administrator-General may apply for letters of administration. 
Whenever any person, whether a Hindu, Mahommedan, Parsi or 
Buddhist, or not, dies leaving assets within the jurisdiction of 
a High Court at a Presidency-town, the Court may, upon the 
application of any person interested in such assets and their due 
administration either as creditor, legatee, next of kin or other- 
wise, or *of a friend of any minor so interested, or of the 
Administrator-General, direct the latter to apply for administra- " 


tion on being satisfied that danger is to be apprehended of the 
misappropriation, deterioration, or waste of the assets. If in 
either of the above two cases the executor or person entitled to 
administration appears during the proceedings, probate or adminis- 
tration will be granted to them, otherwise to the Administrator- 


. 8) Act XII Of 1889. 


9) Act II of 1874* 
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unless the last mentioned claims are alleged to arise with re- 
ference to the estate in respect of which the plaintiff or defendant 
sues or is sued as executor, administrator or heir, or are such as 
he was entitled to, or liable for jointly with the deceased person 
whom he represents . 6 « 

Suits by and against married administratrix. — Unless 
the Court otherwise directs, the husband of a married administra- 
trix or executrix is not a necessary party to a suit by or against her.* 
Distribution of assets.— Ses “ Executor 

See “Executor” “ Probate ” and £f Wills ” 

1 

5) s. 439, ib. 6) s. 44, ib„ rule B. J 
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in order to do such act. So also an agent having authority to carry 
on a business has authority to do every lawful thing necessary f5r 
the purpose, or usually done in the course of conducting such 
business ; e.g. (i) A is employed by B residing in London, to 
recover at Bombay a debt due t» B. A may adopt any legal 
process necessary for the purpose of recovering the debt, and may 
mve a valid discharge for the same, (ii) A constitutes B, his agent, 
to carry on the business of a shipbuilder. B may purchase timber 
and other materials and hire workmen for the purpose of carry- 
ino on the business. 1 In an emergency an agent has authority 
to°do all such acts for the purpose of protecting his principal 
from loss as would be done by a person of ordinary prudence, in 
his own case, under similar circumstances : e.g. (i) An agent for 
sale may have goods repaired if it be necessary, (ii) A consigns 
provisions to B at Calcutta, with directions to send them im- 
mediately to C at Cuttack. B may sell the provisions at Calcutta 
if they will not bear the journev to Cuttack without spoiling. 2 
It is, however, the agent’s duty in cases of difficulty to use all 
reasonable diligence in communicating with his principal and in 
seeking to obtain his instructions.3 

Sub-Agents. 

A sub-agent is a person employed by, and acting under 
the control of, the original agent in the business of the agency. 

An agent cannot employ a sub-agent to perform acts which 
■y he has expressly or impliedly undertaken to perform personally, 
unless (i) by the ordinary custom of trade a sub-agent may, 
or, ( 2 ) from the nature of the agency, a sub-agent must be 

employed . 4 

Representation of principal. — When a sub-agent is properly 
appointed, the principal is so far as regards third persons re- 
presented by the sub-agent, and is bound by and responsible for 
his acts, as if he were an agent originally appointed by the 
principal. The agent is responsible to the principal for the acts 
of the sub-agent. The sub-agent is responsible for his acts to 
the agent, but not to the principal, except in cases of fraud or 

wilful wrong. 5 ^ 

. Agent’s ^responsibility for sub-agent appointed with- 
out authority. — When an agent, without having authority to 
i do so, has appointed a person to # act as sub-agent, the agent 
i stands towards such person in the relation of a principal to agent, 
and is responsible for his acts both to the principal and to third 
persons • the principal is not represented by or responsible for the 

1.) s. 188, ib., 10 M. I. A., p, 229. 3) s. 214, ib. 5) s, 192, ib. 

2) s. 189, ib. 4) ss. 190, 191, ib. 
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acts of the person so employed, nor is that person responsible 
tc the principal . 6 

Agent appointed "by agent under express authority.— 
When an agent, holding an express or implied authority to name 
another person to act for the principal in the business of the 
agency, has named another person accordingly, such person is not 
sub-agent, but an agent of the principal for such part of the busi- 
ness of the agency as is entrusted to him ; ' e.g. (i) A directs B, 
his solicitor, to sell his estate by auction, and to employ an auc- 
tioneer for the purpose. B names C, an auctioneer, to conduct 
the sale. C is not a sub-agent, but is A ? s agent for the conduct 
of the sale, (ii) A authorizes B, a merchant in Calcutta, to 
recover the moneys due to A from C and Co. B instructs D, a 
solicitor, to take legal proceedings against C and Co. for the re- 
covery of the money. D is not a sub-agent, but is solicitor for A. 
In selecting such agent for his principal, an agent is bound to 
exercise the same amount of discretion as a man of ordinary pru- 
dence would in his own case ; if he does this, he is not respon- 
sible to the principal for the acts or negligence of the agent so 
selected : e.g. (i) A instructs B, a merchant, to buy a ship for 
him. B employs a ship surveyor of good reputation to choose a 
ship for A. The surveyor makes the choice negligently, and the 
ship turns out to be unseaworthy, and is lost. B is not, but the 
surveyor is, responsible to A. (ii) A consigns goods to B, a 
merchant, for sale. B, in due course, employs an auctioneer in 
good credit to sell the goods of A, and allows the auctioneer to 
receive the proceeds of the sale. The auctioneer afterwards 
becomes insolvent without having accounted for the proceeds. 
B is not responsible to A for the proceeds . 7 

Ratification. 

Effect of. — When acts are done by one person on behalf of 
another, but without his knowledge or authority, he may elect to 
ra'ify or to disown such acts. If he ratify them, the same effects 
will follow as if they had been performed by his authority. The 
ratification may be expressed or may be implied in the conduct 
of the person on whose behalf the acts are done: e.g. (i) A 
without authority buys goods for B. Afterwards D sells them 
to C on his own account j Bs conduct implies a ratification of 
the purchase made for him by A. (if) A, without B’s authority, 
lends B 7 s money to C. Afterwards B accepts interest on ihe 
money from C. B’s conduct implies a ratification of the loan, 

A person who ratifies any unauthorized act done on h:s be- 
half, ratifies the whole of the transaction' of which such act 

6) s. 193, ib, 7) s. 195, ib. 
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formed part. No valid ratification can be made by a person whose 
knowledge of the facts of the case is materially defective. 8 * 
Ratification cannot injure third persons. — An act done 
by one person on behalf of another, without such other person's 
authority, which, if done with authority, would have the effect of 
subjecting a third person to damages, or of terminating any right 
or interest of a third person, cannot, by ratification, be made to 
have such an effect : *e.g. (i) A not being authorized thereto by 
B, demands on behalf of B the delivery of a thing the property of 
B from C who is in possession of it This demand cannot be 
ratified by B, so as to make C liable for damages for his refusal to 
deliver, (ii) A holds a lease from B, terminable on three months’ 
notice. C, an unauthorized person, gives not ice of termination to 
A. The notice cannot be ratified by B so as to be binding on A.$ 

Revocation of Authority. 

An agency is terminated (i) by the principal revoking his 
authority; or (2) by the agent renouncing the business of the 
agency; or (3) by the business of the agency being completed; 
or (4) by either the prinicipal or agent dying or becoming of 
unsound mind; or (5) by the principal being adjudicated an insol- 
vent. The termination of the authority of an agent causes the 
termination (subject to the rules regarding the termination of an 
agent’s authority) of the authority of all sub-agents appointed by 
him. 1 

* Limitation on power of revocation. — The principal cannot 
where the agent has himself an interest in the property which forms 
the subject-matter of the agency (in the absence of an express 
contract) terminate the agency to the prejudice of such interest : 
(i) A gives authority to B to sell A’s land, and to pay him- 
, self, out of the proceeds, the debts due to him from A. A 

. cannot revoke this authority, nor is it terminated by his in- 
sanity or death, (ii) A consigns a 1,000 bales of cotton to B, who 
has made advances to him on such cotton, and desires B to sell 
the cotton, and to repay himself out of the price the amount of 
his own advances. A cannot revoke this authority, nor is it ter- 
^ minated by his insanity or death. The principal may, save as 
is above provided, revoke the authority given to his agent at any 
time before the authority has been exercised, so as to bind the 
principal. 2 Nor again can the principal revoke the authority 
■ given to his agent after the authority has been partly exercised, 
so far as regards such acts and obligations, as arise from acts 
already done in the agency ; e.g (i) A authorizes B to buy 
1,000 bales of cotton* on account of A, and to pay for it out of 

** 8) ss* 196—199, ib. 9) s. 200, ib* t ) ss. 201, 210, ih. 2) ss, 202, 203, ib. 
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AV moneys remaining in B’s hands. B buys 1,000 bales of 
cbtton in his own name, so as to make himself personally liable 
for the price. A cannot revoke B’s authority so far as regards 
payment for the cotton, (ii) A authorizes B to buy 1,000 
bales of cotton on account ef A, and to pay for it out of A’s 
moneys remaining in B’shands.^ B buys 1,000 bales of cotton 
in A’s name so as not to render himself personally liable. A 
may revoke B’s authority so -far as regards payment for the 
cotton . 3 See “ Gaming and Wagering” 

Compensation for revocation or renunciation. — Revo- 
cation and renunciation mav be made either expressly or be im- 
plied in the conduct of, the principal or agent respectively. Where 
there is an express or implied contract that the agency should be 
continued for any period of time, the principal must make 
compensation to the agent, or the agent to the principal, as the 
case may be, for any previous revocation or renunciation of the 
agency without sufficient cause. Reasonable notice must be 
given of such revocation or renunciation, otnerwise the damage 
thereby resulting to the principal or agent, as the case may be, 
must be made good to the one by the otherd 

The termination of the authority of an agent does not 
take effect, as far as regards him, before it becomes known to 
him, or so far as regards third persons before it becomes known 
to them: e.g. (i) A directs B to sell goods for him and agrees 
to give him 5 per cent, commission. A afterwards by letter 
revokes B’s authority. B after the letter is sent, but before he 
has received it, sells the goods. He is entitled to his com- 
mission. (ii) A at Madras by letter directs B to sell for him 
some cotton lying in a warehouse in Bombay, and afterwards, 
by letter, revokes his authority to sell. B after receiving the 
second letter enters into a contract with C, who knows of the 
first letter but not of the second, for the sale to him of the 
cotton. C pays B the money, with which B absconds. C’s pay- 
ment is good as against A . 5 

Agent’s duty on death or insanity of principal, — When 
an agency is terminated by the principal dying or becoming ot 
unsound mind, the agent is bound to take, on, behalf of the 
representatives of his late principal, all reasonable’ steps for the 
protection and preservation of the interests entrusted to him . 6 

Agent’s. £?uty to Principal. 

Conduct of business.— An agent is bound to conduct the 
business of his principal according to the directions given ^>y the 
principal, or, in the absence of any such directions, according to 

3) s, 204, ib. 4) ss. 207, 205, 206, ib, 5) s. 208, ib. 6} s. 209, ib.. ' 
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/ the custom which prevails in doing business of the same kin # d 
at the place where the agent conducts such business. When the 
auent acts otherwise, if any loss be sustained, he must make it 
<:ood to his piincipal ; and if any profit accrues, he must account 
for it. If he deviates from his instructions, he will be regarded 
as a wrong-doer, and it will be #vo answer for him to say that the 
loss or damage woud have occurred with equal probability if his 
r ' wrongful act had not been done?: e.g. (i) A, an agent, engaged 
in carrying on for B a business * in which it is the custom to 
invest "from time to time, at interest, the moneys which may be 
in hand, omits to make such investment. A must make good 
to B the interest usually obtained by such investments, (ii) B, 
a broker, in whose business it is not the custom to sell on credit, 
sells goods of A on credit to C, whose credit at the time w*s 
very high. C before payment becomes insolvent B must make 
good the loss to AJ 

Skill and diligence required. — An agent is bound to c.on- 
duct the business of the agency with as much skill as is generally 
possessed by persons engaged in similar business, unless the 
principal has notice of his want of skill. The agent is always 
bound to act with reasonable diligence, and to use such skill as he 
possesses; and to make compensation to his principal in respect 
of the direct consequences of his own neglect, want of skill, or 
misconduct; but not in respect of loss or damage which are 
indirectly, or remotely caused by such neglect, want of skill, or 
misconduct: e.g« (i) A, a merchant, in Calcutta, has an agent, 
B, in London, to whom a sum of money is paid on A J s account, 
with orders to remit. B retains the money for a considerable 
time, A in consequence of not receiving the money, becomes 
insolvent. B is liable for the money and interest from the day 
on which it ought to have been paid according to the usual rate* 
and for any other direct loss as, e.g„, by variation of rate of 
exchange, but no further, (ii) A, an agent for the sale of goods, 
havit g authority to sell on credit, sells to B on credit, without 
making the proper and usual enquiries as to the solvency of B. B, 

^ at the time of such sale, is insolvent A must make compensa- 
■-'* tion to his principal in respect of any loss thereby incurred, 
(iii) A, an insurance broker, emnioved by B to effect an insur- 
ance on a ship, omits to «ee;that;tfee':hsuai;claus^s' are' inserted 
in the policy. The ship is afterwards lost. In consequence of 
the omission of the clauses, nothing can be recovered from the 
underwriters. A is bound to make good the loss to BA 
• . Agent’s accounts — An agent is bound to render proper ac- 
counts to his principal on demand. Should he fail to do so, he 

v 7) s. 2ii, ib. Story on Agency, § 119. 8 ) s. 212, ib. 
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may be liable to pay interest on any money belonging to his 
principal in his hands. Not only must proper accounts be ren- 
dered, but the agent must be ready to explain them and produce 

vouchers.^ 

If an agent deals on hi& own account in the business 
of the agency, without first obtaining the consent of his 
principal and acquainting him with all material circumstances 
which have come to his own krfowled'ie on the subject, the prin- 
cipal may repudiate the transaction, if the case shew either that 
any material fact has been dishonestly concealed from him by 
the agent, or that the dealings of the agent have been disadvan- 
tageous to him : e.g. (i) A directs B to sell A’s estate. B 
buys the estate for himself in the name of C. A, on discover- 
ing that B has bought the estate for himself, may repudiate' 
the sale, if he can shew that B has dishonestly concealed any 
material fact, or that the sale has been disadvantageous to him. 
(ii) A directs B to sell A ? s estate. B, on looking over the 
estate before selling it, finds a mine on the estate which is un- 
known to A. B informs A that he wishes to buy the estate for 
himself, but conceals the discovery of the mine. A allows B to 
buy in ignorance of the existence of the mine. A on discovering 
that B knew of the mine at the time he bought the estate, may 
either repudiate or adopt the sale at his option. 1 If an agent, 
without the knowledge if his principal, deals in the business of 
the agency on his own account, instead of on account of his 
principal, the latter is entitled to claim from the agent any benefit 
that may have resulted to him from the transaction, eg . — A 
directs B, his agent, to buy a certain house for him. B tells A it 
cannot be bought, and buys the house for himself. A may, on 
discovering that B has bought the house, compel him to sell 
it to A at the price he gave for it. 2 

Agent's right of retainer. — An agent may retain, out of any 
sums received on account of the principal in the business of the 
agency, all moneys due to himself in respect of advances made 
or expenses properly incurred by him in conducting such business, 
and also such remuneration as may be payable to him for acting 
as agent. Subject to such deduction the agent is<bqund to pay to 
his principal ail sums received on his account. 3 

Remuneration of agent.— In the absence of any special 
contract, payment for the* performance of any act is not due 
to the agent until the completion of such act ; but an agent 
may detain moneys received by him on account of goods sold, 
although the whole of the goods consigned to him for sale, 

9) s. 213, lb., I. L. R. 6 Cal. 1} s. 215, lb. 3) ss, 237, 2x8, lb. 

754 : I. L. R. 7 Cal. 627. 2} s. 216, ib. 
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whereby A loses 2,000 rupees. B is entitled to remuneration for 
recovering the 1,00, coo rupees, and for investing the 90,000 
rupees. He is not entitled to any remuneration for investing 
the 10,000 rupees, and he must make good the 2,000 rupees to 

A. (ii) A employs B to recover x,ooo rupees from C. Through 
B J s misconduct the money is not recovered. B is entitled to no 
.remuneration for his services, and must make good the loss. 5 

Agent’s lien on goods and papers. — In the absence of any 
contract to the contrary, an agent is entitled to retain goods, 
papers, and other property whether moveable or immoveable of 
the principal received by him, until the amount due to himself 
for commission, disbursements, and services in respect of the 
same has been paid or accounted for to him. 6 

Principal’s Duty to Agent, 

The employer is hound to indemnify Ms agent against 
the consequences of all lawful acts done by him in exercise of 
the authority conferred upon him : e.g , . (i) B, at Singapore, 
under instructions from A, of Calcutta, contracts with C to 
deliver certain goods to him. A does not send the goods to 

B, and C sues B for breach of contract. B informs A of the suit, 
and A authorizes him to defend it B defends the suit and is 
compelled to pay damages and costs and incurs expenses. A 
is liable to B for such damages, costs, and expenses, (ii) B, a 
broker, at Calcutta, by the orders of A, a merchant there, con- 
tracts with C for the purchase of 10 casks of oil for A. After- 
wards A refuses to receive the oil, and C sues B. B informs A 
who repudiates^the contract altogether, B defends, but unsuccess- 
fully, and hks\o pay damages and costs, and incurs expenses. 
A is liable to B for such damages, costs, and expenses. 7 So also 
where one person employs another to do an act, and the agent 
does the act in good faith, the employer is liable to indemnify 
the agent against the consequences of that act, though it cause 
an injury to the rights of third persons : e.g. (i) A, a decree- 
holder, and entitled to execution of B’s goods, requires the officer 

4) , Contract Act, s. 219. 5) , s. 220, xb. 6) s, 221, ib. 7) $. 222, ib* 
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of the Court to seize certain goods, representing theft&y r to hie' 
goods of B. The officer seizes the goods, and is suetf.ualJbe che 

true owner of the goods. A is liable to recoup the oifeer for 

the sum which he is compelled to pay to C in consequence of 
obeying A’s directions, (ii) B, at the request of A, sells goods 
in the possession of A, but which A had no right to dispose 
of. B does not know this and hands over # the proceeds of the 
sale to A. Afterwards C, the true owner of the goods, sues B 

and recovers the value of the^goods and costs. A is liable to 

indemnify B for what he has been compelled to pay to C, and 
for B’s own expenses. 8 

Non-liability of employer for criminal act. — Where one 
person employs another to do an act which is criminal, the em- 
ployer is not liable to the agent, either upon an express or an 
implied promise, to indemnify him against the consequences of 
his act : e.g, : (i) A employs B to beat C and agrees to in- 
demnify him against all consequences of the act. B thereupon 
beats C and has to pay damages for so doing. A is not liable to 
indemnify B for those damages, (ii) B, the proprietor of a 
newspaper, publishes, at A’s request, a libel upon C in the 
paper, and A agrees to indemnify B against the consequences 
of the publication, and all costs and damages of any action in 
respect thereof. B is sued by C and has to pay damages, and 
also incurs expenses. A is not liable to B on the indemnity.? 

Injury to agent by principal’s negligence.— The principal 
must make compensation to his agent in respect of injury 
caused to him by the principal’s neglect or want of skill : e.g,, 
A employs B as a bricklayer in building a house, and puts up 
the scaffolding himself. The scaffolding is unskilfully put up, 
and B is in consequence hurt. A must make compensation to B. 

Effect of Agency on Contracts with Third Persons. 

Principal how far bound when agent exceeds author- 
ity. —When an agent does more than he is authorized to do, and 
when the part of what he does, which is within his authority, 
can be separated from the part which is beyond his authority, so 
much only of what he does as is within his author jfy is binding as 
between him and his principal ; but if what is authorized is not 
separable from what is unauthorized, the principal is not bound 
to recognize the transaction* : e.g. (i) A, being the owner of a 
ship and cargo, authorizes his agent B to insure the ship for 
Rs. 4,000. B procures a policy of Rs.4,000 on the ship, and another 
for the like sum on the cargo. A is boun$ to pay the premium 
on the policy on the ship, but not on that on the cargo, (ii) A 

8) Contract Act, s. 233, $ s. 224, ib. 1} ss. 225, 227, 228, ib. 
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authorizes B to buy 500 sheep for him. B buys 500 sheep and 
200 lambs for one sum of 6, 000 rupees. A may repudiate the 
whole transaction. 

Notice to Agent. — Any notice given to, or information ob- 
tained by, the agent, provided if be given or obtained in the 
course of the business transacted by him for the principal will, 
as between the principal and third parties, have the same legal 
consequences as if it had been given to, or obtained by, the 
principal. The agent and principal are considered as one person, 
and therefore it is taken for granted that the principal knows 
whatever the agent knows : e.g. (i) A is employed by B to buy 
from C certain goods of which C is the apparent owner, and 
buys them accordingly. In the course of the treaty for sale, 
A learns that the goods really belonged to D, but B is ignorant 
of that fact. B is not entitled to set-off a debt owing to him 
from C against the price of the goods, (ii) A is employed by 
B to buy from C certain goods of which C is the apparent 
owner. A was, before he was so employed, a servant of C, and 
then learnt that the goods really belonged to D, but B is ignorant 
of the fact. In spite of the knowledge of his agent, B may set- 
off against the price of the goods, a debt owing to him from C 3 

Agent cannot personally enforce and is not liable on 
contracts of Principal. — In the absence of any contract to 
that effect, an agent cannot personally enforce contracts entered 
into by him on behalf of his principal, nor is he personally bound 
by them : but such a contract will be presumed to exist in the 
following cases : — (1) When the contract is made by an agent for 
the sale or purchase of goods for a merchant residing abroad : (2) 
When the agent does not disclose the name of his principal : (3) 
When the principal, though disclosed, cannot be sued. 3 An agent 
is responsible though known by the other party to be an agent, 
if by the terms of the contract he makes himself the contracting 
party.* 

Undisclosed Agent. — If an agent makes a contract with 
a person who neither knows, nor has reason to suspect, that he 
is an agent, his principal may require the performance of the 
contract : bpt<he other contracting party has, as against the prin- 
cipal, the same rights as he would have had as against the agent 
if the agent had been principal If the principal discloses himself 
before the contract is completed, the other party may refuse to 
fulfil the contract, if he can shew that, if he had known who was 
the principal, or if he had known that the agent was not a princi- 
pal, he would not have entered into the contract. 3 

2) Contract Act, s* 229. 4} 31 L.J, Ex., pp. 174, 175. 

3) s. 230, ib. 5} Contract Act, s. 231. 
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% Agent supposed to be Principal. — When one man makes I 
a* contract with another, neither knowing nor having reasonable * 
ground to suspect that the other is an agent, the principal, if he 
requires the performance of the contract, can only obtain per- 
formance subject to the rights # and obligations subsisting between 
the agent and the other party to* the contract : e.g, A, who owes 
B Rs. 500, sells him 1,000 rupees worth of rice. A is acting as 
agent for C in the transaction, but B has no knowledge nor reason- 
able ground that such is the c%se. C cannot compel B to take 
the rice without allowing him to set off A J s debt. 6 

Bight of person dealing with Agent personally liable. 
—In cases where the agent is personally liable, a person dealing 
with him may hold either him or his principal, or both of them, 
liable : e.g. A enters into a contract with B to sell him 100 bales of 
cotton, and afterwards discovers that B was acting as agent for 
C. A may sue B, or C, or both, for the price of the cotton.? 

But if a person who has made a contract with an agent induces 
the agent to act upon the belief that the principal only will be 
held liable, or induces the principal to act upon the belief that 
the agent only will be held liable, he cannot afterwards hold 
liable the agent or principal respectively. 8 

Person falsely contracting as Agent. — A person with 
whom a contract has been entered into in the character of agent, 
is not entitled to require the performance of it, if he was in 
reality acting, not as agent, but on his own accounts 

Pretended Agent. — A person untruly representing himself 
to he the authorized agent of another, and thereby inducing a 
third person to deal with him as such agent, is liable, if his 
alleged employer does not ratify his acts to make compensation 
to the other in respect of any loss or damage which he has in- 
curred by so dealing. 1 

Effect on agreement of misrepresentation or fraud 
of Agent. — Misrepresentations made, or frauds committed, by 
agents acting in the course of their business for their principals, 
have the same effect on agreements made by such agents as if 
such misrepresentations or frauds had been made/ or committed 
„ by the principals ; but misrepresentations made or frauds com- 
mitted, by agents, in matters which do not fall within their 
authority, do not affect thefr principals : eg. (i) A being B 7 $ 
agent for the sale of goods, induces C to buy them by a mis- 
representation, which he was not authorized by B to make. r The 

' V ;■>: ^ f/CV' V "7 A ■ V-.v' ' .p iv'r,- 

6) Contract Act, s. 232. 9} s. 236, ib. 

7) s. 233, ib. * 3) s. 235, ib. 

8) s. 234, ib. 
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contract is voidable as between E and C at the option of C. 

(ii) A, the captain of B’s ship, signs bills of lading without 
having received the goods on board. The bills of lading are 
void as between B and the pretended consignor. 2 

Liability of principal inducing belief that Agent’s un- 
authorized acts were authorized. — When an asent has* 
without authority, done acts or incurred obligations to third per- 
sons on behalf of his principal, \he latter is bound by such acts 
or obligations, if he has by his words or conduct induced such 
third persons to believe that such acts and obligations were 
within the scope of the agent’s authority : e.g* (i) A consigns 
goods for sale to B, and gives him instructions not to sell under 
a fixed price. C being ignorant of B’s instructions, enters into 
a contract with B to buy the goods at a price lower than the 
reserved price. A is bound by the contract, (ii) A entrusts B 
with negotiable instruments endorsed in blank. B sells them to 
C in violation of private orders from A. The sale is good.s 

Representation in Court by Agent. — Any appearance* 
application or act in or to any Court, required or authorized by 
law to be made or done by a party to a suit or appeal in such 
Court, may, except when otherwise expressly provided, be made 
or done by the party in person, or by his recognized agent, or 
by a pleader duly appointed to act on his behalf : a party must 
however appear in person, if the Court so direct Processes 
served on the recognized agent of a party to a suit or appeal aie as 
effectual as if they had been served on the party in person unless 
the Court otherwise directs. 4 

Recognized Agents in Legal Proceedings. — The recog- 
nized agents of parties by whom such appearances, applications 
and acts , may be made or done are (i) persons holding general 
powers-ofiattorney from parties not resident within the local limits 
of the jurisdiction of the Court within which limits the appearance, 
application or act is made or done, authorizing them to make 
and do such appearances, applications and acts on behalf of such 
parties; (2) duly certificated -mukkiars, holding special powers- 
of-attorney authorizing them to do, on behalf of their principals, 
such acts as may legally be done by mukhtars; (3) persons carry- 
ing on trade or business for and in the names of parties not r 
resident within the local limits of the jurisdiction of the Court 
within which limits the appearance, application or act is made 
or done, in matters connected with such trade or business only, 
where no other agent is expressly authorized to make and do such 
appearances, applications and acts. 


2) S. 238. 3) s. 237. 4} Civ. Pr. Code* ss. 36, 38. 
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I hese provisions do not apply in the Punjab, Oudh or Central 
Provinces ; but in those territories the recognized agents are 

^L P ', rSOnS as , the ]r ocal Government may, from time to time, by 
notification m the official Gazette, declare to be so.s 

gent to receive process. — Resides ihe recognized agents 
mentioned, anv person re-siding within the jurisdiction of 
, llor '°r be . appointed an agent to accept service of 
} L ie appointment msy be special or general and must 

o made by an instrument in writing signed by the principal, and 

com- m! ?rci a’ lf I he a PP° intraen t be general, a duly attested 
copy must be filed in Court. V 

Pleaders. —The appointment of a pleader must be in writing • 
he appointment mmt be filed in Court. When so filed, it fa 

Smed^H 1 r r V " ked \ V 'l h the leave of the Court ’ bv a writing 
^ Ch T and f l led in Court > or until lhe client or thl 

gards the Sent 3 pr0Ceedlngs in the suit are ended so far as re- 

nl^d° Ce ^ S S6rVed on PIeader - — Processes served on the 
s P . cb nLS any , party or Ieft at the office or ordinary residence of 
h, L P t ader> T' e to a suit or a PP eal > and whether .he same 
fr?£ d, h- pers0n a|>pearance of the P art y or not, are presumed 
to be duly communicated and made known to the party whom 
the pleaner represents j and, unless the Court otherwise directs 
are as effectual for all purposes in relation to the suit or appeal as 

f been gtVen t0 or serVrd on lhe partv in person.? 

Agent for Government. — The Government pleader in any 
or such other person as the Local Government may for any 
appoint in this behalf, is the Agent of the Government for 
; n P ur P°.® e . °f receiving processes against the Secretary of State 
m Council issuing out of such Court? 7 8 

Admissions by Agents.— Statements made by the agent of 

stanc^o/thp SUlt> Wh ° m th£ ? Urt regards > un< ler the cimuni- 
— tv to mwLbf®’ as ^ pressly or impliedly authorized by the 
ty to make them, are admissions.® 


9) Evidence Act, s. 18. 


7 ) ss. 39, 40, ib, 

8) s. 419, ib. 


ALIENS. 


Act XXX of 1852, Act III of 1864 ; Civil Procedure Code : 
cases' cited. 

Naturalization. — Any persqp whilst actually residing in 
British India may present a memorial to Government, praying 
that the privileges of naturalization may be conferred upon him. 

The memorialist must state his age, place of birth, place of 
residence, profession, trade or occupation, the length of time he 
has resided in India, and that he is settled in India or is residing 
in India with intent to settle. The memorial must be in 
writing or signed, and accompanied by an affidavit verifying the 
truth of the 1 statements contained therein. The Government 
after enquiry may if it think ht issue a certificate in writing 
* granting to the memorialist all the rights, privileges and capa- 
cities of naturalization under this Act except such rights, 
privileges or capacities if any, as may be specially excepted in 
such ceriificate : the certificate will be delivered to the memo- 
rialist and a copy kept. If any material statement in the 
memorial be false* the Government may declare the certificate 
issued upon such memorial void. Upon obtaining the certificate 
and taking the oath of allegiance the memorialist is deemed a 
\> natural born subject of Her Majesty, as if he had been born in 
India and entitled to all the rights, privileges and capacities of 
a subject of Her Majesty bom in India, except such rights, 
privileges and capacities, if any, which may be specially excepted 
in the certificate. The oath of allegiance must be taken within 
60 days from the date of the certificate. On the taking of the 
oath a certificate of his having done so is given to the memo- 
rialist. 1 

Alien friends may sue in the Courts of British India as if 
they were subjects of Her Majesty. 2 

Alien enemies residing in British India may sue in the 
* Courts of British India with the permission of the Governor- 
General in "Council, but not without such permission whether 
the alien be residing in British India or in a foreign country. * 
Every person residing in a foreign country whose government is 
at war with Great Britain, and carrying on business there without 
a license from a Secretary of State or Secretary to the Govern- 
menhof Inoia is deemed for the purpose of this rule, an alien 
enemy residing in a foreign country .3 

j) Act XXX of 1852, 2) C. Pr. C. f s. 430. 3) ib. 
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Suits against Sovereign Princes, Ruling Chiefs, Am- f 
bassadors and Envoys may, with one exception, be brought 
only with the consent of the Governor-General or Local Gov- 
ernment authorized in that behalf certified by the signature of 
one of the Secretaries to the Government of India or Local 
Government, but not without such consent, which will be given 
only where (x) The Prince, has instituted a suit in the 
Court against the person desiring to sue him; or (2) by him- 
self or another trades within the local limits of the jurisdiction 
of the Court ; or (3) is in possession of immoveable property 
situate w thin those limits, and is to be sued with reference to 
such possession or for money charged on that property. The 
exception referred to above exists in the case of a tenant of im- 
moveable property, who may as such sue a Prince &c., from 
whom he holds or claims to hold the property without the con- 
sent mentioned, A Sovereign Prince or Ruling Chief must be 
sued in the name of his state unless when consent is given to 
sue, it is directed that the Prince or Chief must be sued in the 
name of an agent or in any other named 

Arrest and execution, — No such Prince, Chief, Ambassador 
or Envoy can be arrested under the Civil Procedure Code, and 
except with the consent of the Governor-General in Council no 
decree can be executed against their property, s 

Immoveable property, — Aliens in the East Indies may 
hold real property and transmit it by descent or devise. 6 

The Foreigners Act enables the Government to prevent 
the subjects of Foreign States from residing or sojourning in 
British India, or from passing through or travelling therein, 
without the consent of the Government. £< Foreigner ” denotes a 
person not being either a natural born subject of Her Majesty 
or a native of British India.? 

4) ib„, ss. 433, 434. 6) 1 M. I. A., p. 286. 

' vs) s, 433 (3), ib. 7) Act III of 1864. 
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Authorities— Act XI of 1890, Act XX of 1847, Act VI of 1879, Act II of 1883; 

Indian Peaal Code. 

Prevention of cruelty. — Arjy person who, in any area to 
which the Local Government have extended Act XI of 1S90*, in 
any street or in any other place whether open or closed, to which 
the public have access, or within sight of any person in any street 
or in any such place (a) cruelly and unnecessarily beats, overdrives, 
overloads, or otherwise ill-treats any animal; or {l?) binds or carries 
any animal in such a manner or position as to subject the animal 
to unnecessary pain or suffering; or (c) offers, exposes or has in 
his possession for sale any live animal which is suffering pain 
by reason of mutilation, starvation or other ill-treatment, or any 
dead animal which he has reason to believe to have been killed 
in an unnecessarily cruel manner, is liable to a fine which may 
extend to 100 rupees, or with imprisonment for a term which 
may extend to three months or to both. A person who performs 
the operation of “ Phiika ? on a cow is liable to the same penalty. 
If a person in any place kills an animal with unnecessary 
cruelty, he is liable to a fine which may extend to 200 rupees 
or to imprisonment for a term which may extend to 6 months or 
> to both. Where there is reason to believe that the two last offences 
have been or are about to be committed in any place, a 1st class 
Magistrate, Sub-divisional Magistrate, or Commissioner of Police 
or District Superintendent of Police may enter and search or 
warrant a constable in entering or searching the place. No prose- 
cution for an offence under this Act can be instituted after 3 
months from date of the offence. “ Animal ” in this Act means 
any domestic or captured animal. . The destruction of suffer- 
ing animals may be ordered by any Magistrate, Commissioner 
of Police, or District Superintendent of Police. 

Employing animals unfit for labour. — By the same Act 
any person whp employs in any work or labour any animal 
which by reason of any disease, infirmity, wound or sore or other 
cause is unfit to be so employed, or permits any such unfit 
animal in his possession, or under his control, to be so employed, 
is liable to a fine which may extend to 100 rupees. The Magis- 
trate may direct the animal to be taken to the infirmary and 
charge "the owner of |he animal the cost of treatment, feeding 

J * Note, — The provisions of the A<x have been extended to all municipal areas in 
^ Bengal. Notification, 1st May 1891, Calcu ta Gazette, 3th May. 
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and watering. If the owner refuses or neglects to pay, the animal f 
fnav by sold, and the proceeds applied to payment of these i 
charges, and the balance, if any, given to the owner on applica- 
tion by him within two months of the sale. The owner is not 
liable to make any payment in excess of the proceeds of the 
.sale. 

Diseased and dying: animals in public places. — By the 

same Act a person who wilfully permits any animal of which he + 
is the owner to go at large in tiny street while the animal is affected 
with contagious or infectious disease, or without reasonable 
excuse permits any diseased or disabled animal of which he is the 
owner to die in any street, is liable to a fine which may extend to 
too ranees. 3 

Ferocious animals. — See “Dogs and Ferocious Animals A 

Mischief to animals. — Whoever commits mischief by killing, 
poisoning, maiming or rendering useless, any animal or animals, of 
the value of Rs. 10 or upwards, is punishable with imprisonment 
(rigorous or simple) for a term which may extend to two years, or 1 
with fine or with both. Whoever commits similar mischief to 
any elephant, camel, horse, mule, buffalo, bull, cow or ox (what- 
ever may be its value) or to any other animal of the value of 
Rs. 50 or upwards, is punishable with imprisonment (rigorous or 
simple) for a term which may extend to 5 years, or with fine, 
or with both. 9 

Theft of animals. — Wild birds or animals are not objects 
of theft unless where they are domesticated or confined. 1 

Criminal negligence in respect of any animal — See 
“Dogs and Ferocious Animals A 

Wild elephants. —No person may kill, injure or capture, or 
attempt to kill, injure or capture any wild elephant unless {a) 
in defence of himself or some other person ; (H) when such ele- 
phant is found injuring houses or cultivation, or upon, or in the 
immediate vicinity of, any main public road, or any railway or 
canal ; or (c) he is permitted by a license so to do. The penalty 
for infringing this rule is a maximum fine of Rs. 500 for each 
elephant concerned. Every wild elephant captured and the ' 
tusks of every wild elephant killed by any unlicensed person, 
are the property of Government. The Collector or Deputy 
Commissioner of any district may, subject to any special rules 
in force grant licenses to kill or capture wild elephants. Any 
person breaking the conditions under which a license is granted, 
forfeits the license and becomes liable to a maximum 'fine of 

8) Act XI of 1890 passim. 1) Mayne’s Penal Code, p. 340, 

9) Indian Penil Code, ss. 428, 429. 
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500 rupees. The license must be shown on the requisition of 
an officer of Revenue or Police. 2 ' 

Ferocious animals — See “ Dogs and Ferocious Animals” 
Protection of wild birds and game.-^Local Governments 
and cantonments and municipal authorities are empowered to 
make rules for the protection of birds and other game and (a) 
to define the expression ‘Wildfeird’ or game for the purposes 
of the Act in its application to a municipality or cantonment ; and 
(b) to define for the purposes of the Act the breeding season of 
any wild bird or game ; and (c) to make rules for prohibiting the 
possession or sale during its breeding season of any kind of wild 
bird or game recently killed or taken, or the importation into the 
cantonment or municipality of the plumage of any kind of wild 
bird or skin of any animal during such season. The rules made 
must be published, and in the case of rules made by a municipal 
or cantonment authority, be confirmed by the Local Government 
before publication in the official Gazetted 

Dogs and horses — See “ Dogs and Ferocious Animals” and 
“ Horses .” 

2) Act VI of 1879, amended by Act II of 1883 : extends to N.-W. P., Oudh, 
Central Provinces, British Burmah, Coorg and to any other area to which the Act 
is by notification extended by a Local Government. 

3) Act XX of 1887 for rules v. Calcutta Gazette, 31st July 1889 : 6th March 
1889. 


APPEAL, REVISION, REVIEW AND REFERENCE. 

Authorities— Civil Procedure Code, Parts VI, VII and VIII, sections cited. 
Letters Patent, Bengal, Madras, Bombay, 1865, N.-W* P„ 1866. Act XII 
of 18S7; Act III of 1873 ; Act XIV of 1869. 

Appeals are of three kinds. — (1) Appeals from original 
decrees, or first, or “ regular "Appeals ; (2) appeals from appellate 
decrees, or second, or “ special ” appeals; (3) appeals to the Privy 
Council. In addition to the power of appeal conferred on 
suitors, the Courts themselves are possessed of certain discre- 
tionary powers called powers of “Revision” or “Review” 
exerciseable at their own instance or at that of suitors. Appeals 
are permitted also from certain classes of orders. 

Appellate Courts : High Courts. — An appeal lies to the 
High Court at Calcutta* in its appellate jurisdiction from decrees 
passed in its original jurisdiction. The High Court is also a 
Court of Appeal from the Civil Courts of the Bengal Division of 
the Presidency of Fort William, ana from all other Courts subject 
to its superintendence. 1 The Allahabad High Court is a Court 
of Appeal from the Civil Courts of the North-West Provinces 
and from all other Courts to which there was at the time of the 
granting of the Letters Patent an appeal to the Sadr Dewani 
Adalut. 2 See “Action” 

Other Civil Appellate Courts in Bengal.— Save as other- 
wise provided by any enactment for the time being in force, an 
appeal from a decree or order of a District Judge or Addi- 
tional Judge lies to the High Court. 3 Save as aforesaid, an 
appeal from a decree or order of a Subordinate Judge lies 
(a) to the District Judge where the value of the original suit in 
which, or in any proceeding arising out of which, the decree or 
order was made did not exceed Rs. 5,000; and (b) to the High 
Court in any other case. Save as aforesaid an appeal from a 
decree or order of a Munsif lies to the District Judge unless by 
notification the appeal is declared to be to a Subordinate Judge. 
In any case where an appeal lies to a District Judge, and the 
function of receiving appeals has been assigned to an Additional 
Judge, the appeals may be preferred to him. 4 See “Action” 

* As to appeals in criminal c£ses see Prosecution” The provisions of the 
Letters Patent 1865 relating to the Madras High Court are, mutaiis mutandis, 
similar in all respects to those of the Letters Patent for the Calcutta High Court* 
The Letters Patent for the High Court at Bombay are in nearly every rerpect the 
same as those for the other presidencies. ^ 

1} Letters Patent 1865 2) Letters Patent, N.-W. 3) s. 20, Act XII of 1887. 
clauses is and 16* P*, 1 866, clause zx. 4) ib. } s. 21. 
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In Madras Presidency. — Regular or special appeals (when 
allowed by law) lie from the decrees or orders of a District 
Court to the High Court : appeals (when allowed by law) from 
the decrees and orders of Subordinate Judges and District 
Munsifs, lie to the District Court, except when the amount or 
value of the subject-matter of the suit exceeds Rs. 5,000, in 
which case the appeal lies to the High Court * When, however, 
a Subordinate Judge's Court is established in any district at a 
place remote from the District Court, the High Court may 
direct that appeals from the District Munsifs within the local 
limits of the jurisdiction of such Subordinate Judge be preferred 
in the Court of the latter.* See " Action ” 

In Bombay Presidency. — Except as provided in ss. 16, 17 
and 26 (v. post,) the District Court is the Court of Appeal 
from all decrees and orders passed by the Subordinate Courts 
from which an appeal lies under any law for the time being in 
force. 6 An appeal lies from the Assistant Judge to the Dis- 
trict Judge or the High Court according as the amount or value 
of the subject-matter does not exceed or exceeds Rs. 5,000.7 
Assistant Judges may also be empowered to try such appeals 
from the Subordinate Courts as would lie to the District Judge. 3 
In all suits decided by a Subordinate Judge of the first class 
in his ordinary original jurisdiction of which the amount or value 
exceeds Rs. 5,000 the appeal lies direct to the High Courts 
See a Action .” 

First Appeals. 

Appeals from original decrees. — Unless when otherwise 
expressly provided, an appeal lies from the decrees (including a 
decree passed ex-parte ) or from any part of the decrees, of the 
Courts exercising original jurisdiction to the Courts authorized to 
hear appeals from the decisions of those Courts. 1 One of several 
plaintiffs or defendants may obtain the reversal of the whole 
decree if it proceeds on ground common to them all. 2 

Form and Procedure. — An appeal is made in the form of a 
memorandum in writing presented by the appellant, accompanied 
by a copy of the decree appealed against and (unless the Appel- 
late Court dispenses therewith) of the judgment on which it is 
founded. The memorandum must set forth the grounds of 
objection to the decree appealed against ; the appellant will not 
(unless leave of the Court be given him) be heard in support of 
any ground of objections not so taken by him.* When an 


5) '•Act III of 1873, s. X3. 

6) Act XIV of 1869, 8, 

7) ib., s. 16, 

8) ib., s. 17, 


9) ib., s. 26. 

1) Code of Civil Procedure, s. 540. 

2) s. <U4, ib. 

3) ss. £41, 542, ib. 
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appeal is admitted it is endorsed with the date of presentation ? 
!md registered in a book called the “ Register of Appeals.” 
When the appeal is registered notice is given by the Appellate 
Court to the Court against whose decree the appeal is made. 
The latter then sends up all the papers in the suit. The Court 
may, after hearing the appellants, dismiss the appeal without 
sending notice to the lower Court ; but if it does not, it will fix a 
day for the hearing : notice wil} then be given to the respondent, f) 
and notice of the day fixed* stuck up in the Appellate Court. 

If the appellant does not appear on the day fixed, the appeal will 
be dismissed : if the appellant only appears the appeal will be 
heard ex-parie, A respondent against whom an ex-part e decree 
has been made, may apply that it be re-heard : the Court may 
re-hear the appeal if it is shown that notice of the appeal was 
not duly served, or that he was prevented by other sufficient 
cause from attending when it was called on. Additional evidence 
is not generally speaking allowed to be given in appeal. Unless 
the case is “remanded” or referred back to the first Court for 
the decision of any issue or fact, judgment, decree, and execution, 
follow in due course. A certified copy of the decree and judg- 
ment is sent to the Court whose decree is appealed against, and 
an entry of the judgment of the Appellate Court is made in the 
register of the civil suits. Copies of the judgment and decree 
will be furnished to the parties on their application and at their 
expense.* 

Execution of decree during: appeal. — Execution of a 
decree is not stayed by reason only of an appeal having been 
preferred against the decree. But the Appellate Court may for 
sufficient cause order the execution to be stayed. If an applica- 
tion be made for stay of execution of an appealable decree before 
the expiry of the time allowed for appealing, the Court which 
passed the decree may for sufficient cause order the execution to 
be stayed : no order staying execution will however be made 
unless the Court making it is satisfied — (a) that substantial loss 
may result to the party applying for stay of execution unless the 
order is made ; (b) that the application has been made without 
unreasonable delay; and (c) that security has been given by the < 
applicant for the due performance of such decree or order as may 
ultimately be binding upon him. If an order is made for the 
execution of a decree against which an appeal is pending, the 
Court which passed the decree will, on sufficient cause being shown 
by the appellant, require security to be given for the restitution of 
any property which may be taken in execution of the decree, or 
for the payment of the value of such property and for the due 


4) ss. 548—583, ib. , for a form of Memorandum of Appeal, see Appendix. 
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performance of the decree or order of the Appellate Court, or the 
Appellate Court .may for like cause direct the Court which passed 
the decree to take such security. And when an order has been 
passed for the sale of immoveable property in execution of a 
decree for money, and an appeal is pending against such decree, 
the sale will on the application of the judgment-debtor be stayed 
until the appeal is disposed of, on such terms as to giving security 
or otherwise as the Court which pkssed the decree thinks fits 

Remand. — If the Court against whose decree the appeal is 
made has disposed of the suit upon a preliminary point, and the 
decree upon such preliminary point is reversed upon appeal, the . 

Appellate Court may “ remand ” the case together with a copy of J 

the order made in appeal to the first Court, with directions to re- 1 

admit the suit and proceed to determine it on the merits. 6 I 

Reference. — If the first Court has omitted to frame or try any 
issue, or to determine any question of fact, essential to the right 
decision of the suit upon the merits, the Appellate Court may frame 
issues for trial, and refer the same for trial to the first Court ; the 
latter will take the additional evidence required, try the issues, 
and return to the Appellate Court its finding thereon together with ^ 

the evidence.? 

Security for costs. — The Appellate Court may either before 
the respondent is called upon to appear and answer, or afterwards, 
on the application of the respondent, demand from the appellant 
security for the costs of the appeal, or of the original suit, or of 
both ; the Court will do so in all cases in which the appellant is 
residing out of British India, and is not possessed of any suffi- 
cient immoveable property within British India independent of 
the property (if any) to which the appeal relates. If security 
is not furnished within the time ordered, the appeal will be 
rejected. 8 


Second Appeals. : , 

Appeals from appellate decrees. — Unless when otherwise 
provided, from all decrees passed in appeal (including appellate 
decrees ex-parfe) by any Court subordinate to a High Court, an 
appeal lies to the High Court on the following grounds only, viz ; — 
(a) the decision being contrary to some specified law or usage 
having the force of law ; ( 3 ) the decision having failed to determine 
some material issue of law, or usage ^having the force of law; (c) 
a substantial error or defect in the. procedure as prescribed by 
this code or any other law, which may possibly have produced 
error or defect in the^decision of the case upon the merits, $ 


5 ) ss. 545-544 ib. 7) s. 566, ib. 

6) s* 562, ib* 8) s. 549, ib* 


9) $ 584, ib. 
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# No second appeal is allowed except on the grounds just 
mentioned , nor in any suit of the nature cognizable by a Small 
Cause Court when the amount or value of the subject-matter of 
the original suit does not exceed Rs. 500. 1 See u Small Cause 
Court? 

The provisions of the lav?* as to second appeals and to 
the execution of decrees passed in such appeals are, as far as / 
may be, those which apply to first appeals. 2 

Pauper Appeals. 

Any person entitled to appeal, who is unable to pay the fee 
required for the petition of appeal, may, on presenting an applica- 
tion accompanied by memorandum of appeal, be allowed to ap- 
peal as a pauper ; subject, so far as applicable, to the rales regu- 
lating appeals and pauper suits (see “Action”). The Court will 
however reject the application, unless it thinks that the decree 
appealed against is contrary to law, or to some usage having the 
force of law, or is otherwise erroneous or unjust, s 

Appeals to the Privy Council. 

Appeals to Privy Council. — Whoever wishes to appeal to 
the Privy Council must apply to the Court whose decree is com- 
plained of by petition stating the grounds of appeal, and praying 
for a certificate, either that, as regards amount or value and nature, 
the case fulfils the requirements of the law (see next paragraph) 
or that it is otherwise a fit one for appeal ; upon receipt of the 
petition, the Court will direct notice to be served on the opposite 
party to show cause why the said certificate should not be grant- 
ed. 4 

Value of subject-matter. — An appeal lies to the Privy 
Council (1) from any final decree passed on appeal by a High 
Court, or any other Court of final appellate jurisdiction ; {2) from 
any final decree passed by a High Court in the exercise of origi- 
nal civil jurisdiction ; and (3) from any decree when the case is 
certified to be a fit one for appeal to the Privy Council. In each 
of the cases mentioned in clauses (1) and (2) the amount or value 
of the subject-matter of the suit in the Court Of first instance 
must be Rs. 10,000 or upwards, and the amount or value of 
the matter in dispute on appeal to Her Majesty in Council must 
be the same sum or upwards, or the decree must involve, directly 
or indirectly, some claim or question to, or respecting, property 
of like amount or value, and, when the decree appealed from 
affirms the decision of the Court immediately below the Court 

1) ss. 585, 586, ib. 3) s. 592, lb. 

2) s. 587, ib. , 4) ss. 59S, 6oo, ib. 
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passing such decree, the appeal must involve some substantial 
question of law.* For the purpose of appeal, the Court of the 
Recorder of Rangoon is deemed a “ High Court/’ 6 

Security* and deposit. — If the certificate is granted the ap- 
plicant must within six weeks of the date of the decree complained 
of, or within six weeks of the gyant of the certificate, whichever 
is ’the latest date (a) give security for the costs of the respondent; 
and (b) deposit the amount required to defray the expense of 
translating, transcribing, indexing mnd transmitting to the Privy 
Council a correct copy of the necessary portions of the record of 
the suit 7 When security has been completed and deposit made, 
the Court may declare the appeal admitted, and give notice thereof 
to the respondent and transmit a copy of the record of the suit 
to the Privy Council* 8 

Powers of Court pending appeal. — Notwithstanding the 
admission of any appeal, the decree appealed against will be un- 
conditionally enforced, unless the Court admitting the appeal 
otherwise directs. The Court may, if it thinks fit, on any special 
cause shown by any party interested in the suit, or otherwise 
appearing to the Court — (a) impound any moveable property in 
dispute or any part thereof ; or (b) allow the decree appealed 
against to be enforced, taking security from the respondent for the 
due performance of any order which the Privy Council may make ; 
or (c) stay the execution of the decree appealed against, taking 
security from the appellant for the due performance of the decree 
appealed against, or of any order which the Privy Council may 
make ; or (d) place any party seeking the assistance of the Court 
under such conditions, or give such other direction respecting the 
subject-matter of the appeal, as it thinks fit .9 

Revision. 

The High Court may* call for the record of any case in 
which no appeal lies to the High Court and pass such order as it 
thinks fit, if the Court by which the case was decided appears (1) 
to have exercised a jurisdiction not vested in it by law; or (2) to 
have failed to exercise a jurisdiction so vested ; or {3) to have 
acted in the exercise of its jurisdiction illegally or with material 
irregularity/ 

Review. 

A review is distinct from an*appeal: the former is a re- 
consideration of the same subject by the same Judge, the latter is 
a hearing before another tribunal. Any person considering himself 
aggrieved — (a) by a, decree or order from which an appeal is 

5) ss. 595, 596, ib, 7} s. 602, ib. 9) s. 60 8, ib. 

6) s. 614, ib. 8} s. 603, ib, 1 s. 622, ib. 
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allowed, but from which no appeal has been preferred ; (b) by a 
<5tcree or order from which no appeal is allowed ; or (<r) by a 
judgment on a reference from a Court of Small Causes, and who, 
from the discovery of new and important matter or evidence which, 
after the exercise of due diligence, was not within his knowledge, 
or could not be produced by hir$ at the time when the decree was 
passed or order made, or on account of some mistake or error 
apparent on the face of the record, or for any other sufficient 
reason, desires to obtain a refiew of the decree passed or order 
made against him, may apply for a review of judgment to the 
Court which passed the decree or made the order, or to the Court, 
(if any) to which the business of the former Court has been trans- 
ferred. 2 

Procedure. — The rules of procedure in regard to appeals 
apply, mutaiis mutandis , to applications for review. 

Reference to High Court. 

If before or on the hearing of a suit or an appeal in 
which the decree is final, or if in the execution of any such 
decree, any question of law or usage having the force of law, or 
the construction of a document, which construction may affect 
the merits, arises, on which the Court trying the suit or appeal, 
or executing the decree, entertains reasonable doubt , the Court 
may, either of its own motion, or on the application of any of 
the parties, draw up a statement of the facts of the case and the 
points on which doubt is entertained and refer such statement 
with its own opinion on the point for the decision of the High 
Court.3 The Court may then either stay the proceedings, or pro- 
ceed in the case, and may pass a decree contingent upon the 
opinion of the High Court on the point referred. 4 

No execution can be issued, property sold, or person im- 
prisoned, until the receipt of a copy of the judgment of the High 
. Courts When the copy is transmitted the case is disposed of 
accordingly. 

Powers of High Court. — When a case is referred to the 
High Court the latter may return the case for amendment, and 
may alter, cancel, or set aside any decree or order which the 
Court making the reference has passed in the case out of which 
the reference arose, and may make such order as it thinks fit. 6 

See # Limitation ” 

2) s, 623, lb. 3) s. 6x7, ib, 4) s. 618, ib, 5) lb. 6) s. 621, ib. 


ARBITRATION. 

Authorities — Civil Procedure Code (Ch. XXXVII) *. Contract Act : Act I of 
1877 (Specific Relief). Indian £enal Code : Act XV of 1877. 

A matter may be referred to arbitration in three 
‘ways : — (1) by order of Court cturhig a suit on the application 
of alt the parties thereto ; (2) by orcTer of Court, when apart from 
a?iy suit , parties have agreed in writing to refer a matter to arbi- 
tration and one or boih of the parties has filed the agreement in 
Court and the Court has made an order of reference thereon ; 
(3) without the intervention of the Court. 

By Order op Court during a Pending Suit. 

Order of Reference. — If all the parties to a suit desire that 
any matter in difference between them in the suit be referred to 
arbitration, they may, at any time before judgment is pronounced, 
apply, in person or by their respective pleaders specially author- 
ized in writing in this behalf, to the Court for an order of refer- 
enced 

The application must be in writing and must state the partic- 
ular matter sought to be referred to arbitration. The arbitrator 
is nominated by the parties, or if the parties cannot agree, or if 
the person whom they nominate refuses to accept the arbitration, 
and the parties desire that the nomination shall be made by the 
Court, the Court nominates the arbitrator. 2 

On the appointment of the arbitrator the matter in difference 
is referred to him by the Court, and a time fixed for the delivery 
of his award which the Court will extend if necessary.^ If the 
reference be to two or more arbitrators, provision is made for 
difference of opinion amongst them either — (a) by the appointment 
of an umpire; or ( b ) by declaring that the decision shall be with 
the majority, if the major part of the at bit raters agree; or {£) by 
empowering the arbitrators to appoint an umpire; or (^other- 
wise, as may be agreed between the parties ; or if they cannot 
agree, as the Court determines. 4 

Umpires. — If an umpire is appointed, the Court will fix a 
■time fur the delivery of his award in case he is required to act. 5 
If the arbitrators are empowered to appoint an umpire and fail 
to do so, any of the parties may serve the arbitrators with written 
notice to appoint ; and if within seven days of service of notice, or 
such further time as th& Court may allow, no umpire be appointed, 


1) s. 506, Civil Procedure Code. 

2) s, 507, ib. 


3) ss, 508, 514, ib, 

4) s. $®9> ib. 
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«the Court may itself appoint an umpire. 6 When an umpire has f 
been appointed, he may enter on the reference in the place of the 
arbitrators — (a) if they have allowed the appointed time to 
expire without making an award ; or (b) when they have delivered . 
to the Court or to the umpire a notice in writing, stating that 
they cannot agree. 7 <• 

Powers of arbitrators and umpires. — The Court will , 
issue the same processes to^&e parties and witnesses whom the 
arbitrators or umpire wish to examine, as in suits tried before 
itself. Persons not attending, or making any other default, or 
refusing to give their evidence, or guilty of any contempt to the 
arbitrator or umpire during the investigation of the matters 
referred, are subject to the like disadvantages, penalties, and pun- 
ishments, by order of the Court, on the representation of the 
arbitrator or umpire, as they would incur for the like offences in 
suits tried before the Court. 8 

Death, incapacity, etc., of arbitrators or umpire. — ■ 
If the arbitrator, or, when there are more arbitrators than one, 
any of the arbitrators, or the umpire, dies, or refuses, or neglects, 
or becomes incapable to act, or leaves British India under cir- 
cumstances showing that he will probably not return at an early 
date, the Court will in its discretion either appoint a new arbitra- 
tor or umpire in the place of the person so dying, or refusing, or 
neglecting, or becoming incapable to act, or leaving British India, 
or make an order superseding the arbitration ; in the event of the ? 
latter order it will proceed with the suit.® 

The award. — When an award in a suit has been made, the 
persons who made it must sign it and file it in Court, together 
with any depositions and documents which have been taken and 
proved before them ; notice of the filing must be given to the 
parties. 1 Upon any reference by an order of the Court, the 
arbitrators or umpire may, with the consent of the Court, state 
the award, as to the whole or any part, in the form of a special 
case for the opinion of the Court - such opinion when given is 
added to and forms part of the award. 2 

Powers of Court in regard to the award. — The Court 
may, by order, modify or correct an award — (a) where it appears 
that a part of the award is upon a matter not referred to arbitra- 
tion, provided such part oan be separated from the other part and 
does not affect the decision in the matter referred ; or (b) when 
the award is imperfect in form, or contains any obvious error, 
which can be amended without affectiqg such decision.^ The 
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Court may remit the award or any matter referred to arbitration, j 

to the reconsideration of the same arbitrators or umpire — (a) when 
the award has left undetermined any of the matters referred to j 

arbitration, or when it determines any matter not referred to 
arbitration ; (b) when the award is so indefinite as to be incapable 
ot execution ; (c) when an objection to the legality of the award 
is apparent upon the face of it.* An award remitted as above 
mentioned becomes void on the refusal of the arbitrators or umpire 
to reconsider its . * 

Judgment according to award.— If the Court sees no 
cause to remit the award or any of the matters referred to arbitra- 
tion for reconsideration, and if no application has been made to 
set aside the award, or if the Court has refused such application, 
the Court will, after the time for making such application has 
expired, proceed to give judgment according to the award, or, if \ 

the award has been submitted to it in the form of a special case, 
according to its own opinion on such case. Upon the judgment 
* so given a : decree follows, enforceable by execution in ordinary 
course. There is no appeal from such decree except in so far as 
the decree is in excess of, or not in accordance with, the award. 6 

Grounds for setting aside award. — An award can be set 
aside on the following grounds only — (a) corruption or misconduct 
of the arbitrator or umpire; (b) either party having been guilty 
of fraudulent concealment of any matter which he ought to have 
disclosed, or of wilfully misleading or deceiving the arbitrator 
or umpire ; (c) the award having been made after the issue of an 
order by the Court superseding the aibitration and restoring the 
suit; further no award is valid unless made within the period 
allowed by the Court.? 

By Order of Court on the Filing of an Agreement 
■ to Refer. 

Application to file. — When any persons agree in writingthat 1 

■ any difference between them shall be referred to the arbitration I 

of any person named in the agreement, or to be appointed by I 

K Court having jurisdiction in the matter to which the agree- 
^ ment relates, the parties thereto, or any of them, may apply that 
the agreement be filed in Court. 

The application, which must be in writing, will be numbered 
and registered as a suit, notice being given to all the parties to 
the agreement other than the applicants, requiring them to show 
cause, why the agreement should not be filed. If no sufficient 
cause be shown, the Cpurt may file the agreement, and make an 
order of reference nominating the arbitrator, when he is not 

4 ) s. 520, ib. 5) s, 521, ib. 6) s. 522, ib. 7) s. 521, ib. 
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named in the agreement and the parties cannot agree. 3 The J 
'provisions (v. ante) with regard to arbitrations during suit are, so 
far as they are consistent with any agreement so filed, applicable 
to the decree, award and ail proceedings under an order of re- 
ference made in the abovementioned manner.® 

No specific performance of agreement to refer. — Save 
as provided by the Code of Civil Procedure, no contract to refer 
a controversy to arbitration will be specifically enforced ; but if ' 
any person who has made such a contract, and has refused to 
perform it, sues in respect of any subject which he has contracted 
to refer, the existence of such contract will bar the suit. 1 

Agreements in restraint of legal proceedings. — Every 
agreement by which one party thereto is restricted absolutely 
from enforcing his rights under or in respect of any contract by 
the usual legal proceedings in the ordinary tribunal-, or which 
limits the time within which he may thus enfore his rights, is void 
to that extent. 2 

Agreement to refer to arbitration is not in restraint of 
legal proceedings. — A contract by which two or more persons 
agree that any dispute which may arise between them in respect 
of any subject or class of subjects shall be referred to arbitration • 
and that only the amount awarded in such arbitration shall be 
recoverable in respect of the dispute so referred : or any contract 
in writing by which two or more persons agree to refer to arbitra- 
tion any question between them which has already arisen is not 
void. 3 Section 28 (see preceding paragraph) does not affect any 
provision of any law in force for the time being as to references 
to arbitration.* 

Without the Intervention of the Court. 

Filing award. — When any matter has been referred to arbi- 
tration without the intervention of a Court, and an award has 
been made, any person interested in the award may apply to the 
Court of the lowest grade having jurisdiction over the matter to 
which the award relates, that the award be hied in Court. The 
application, which must be writing, is numbered and registered as 
a suit between the applicant as plaintiff and the other parties as 
defendants. Notice is given to the parties to the arbitration, 
other than the applicant, requiring them to show cause, why the 
award should not be hied. 5 If no ground for remitting or set- 
ting aside the award be shown (v. ante) the Court will order it to 

s ) s. 523, ib. 2) Contract Act, s.*a8» 

9) 3.523,1b. 3} s, 28, Ib. 

l) s. 2r, Act I of 1877, for different rule of 4) ib. 

English law see Pollock on Contract, 5) s, 525, Civ, Pr. Code, 

.■ 5th Ed., p, 318, 
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be filed ; the award will then take effect as an award made under, 
a reference by order of Court. 6 * 

Specific performance of an award. — An agreement to refer 
to arbitration cannot? be enforced, but an award can be specially 
enforced. 8 For as by the submission to arbitration the parties 
have contracted to do what the arbitrator shall direct, when the 
latter has made his decision, the award is considered in equity as 
amounting to an agreement by the parties on the terms pointed 
out by him, and fit to be enforced? against a party as a party’s 
own agreements 

Reference to arbitration by Companies. — Under the 
Indian Companies Act, any company may refer to arbitration any 
matter whatsover in dispute between itself and any other company 
or person, 1 In regard to procedure the arbitrators and the umpire 
- may proceed in such manner as they or he think fit, except where 
and as the companies otherwise agree. 2 An award made in due 
time binds all parties, 3 and cannot be set aside for any irregularity 

* or informality.' 4 On the application of any party interested, the 
submission to arbitration may be filed in the High Court, and an 
order of reference may be made thereon, with any directions the 
Court thinks fit. The provisions of the Civil Procedure Code, 
so far as the same are applicable, apply to every such order and 
to all proceedings thereunder. 3 (v. ante.) 

Provisions of Penal Code relating to arbitration.— 
Every arbitrator or other person to whom any cause or matter 

* has been referred for decision or report by any Court of Justice, 
or by any other competent authority, is a l£ public servant ” within 
the meaning of the term as used in the Code. 6 Fabricating false 
evidence before an arbitrator is an offence under the Code.? See 
££ Public Servants and Public Duties .” 

Limitation. —An application under the Code of Civil Pro- 
cedure to set aside an award, must be made within ten days 
from the time when the award is submitted to the Court 8 An 
application under the Code (ss. 516 or 525) that an award be 
filed in Court, must be made within 6 months of the date of the 
awards 

6 > a f, 6 ' f’-o 4) s. 118, ib. 

7) Act I of 1877, s. 2r. 5) s . 123, ib. 

8) ib., s. 3 o. 6) Penal Code, s. 21. 

91 v. Contract. 7) ib., s. 102. 

1) Act VI of 1882, s. 96. *8) Act XV of 1S77, Scb, II, 

2 s. 113, ;b. art. , 158. 

3) s. 116, ib. 9) ib., art. 176. 
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Authorities — Civil Procedure Code : Criminal Procedure Code. 

* 

Arrest under the Civil Procedure Code. 

« 

Arrest “before judgment. — If at any stage of any suit, 
other than a suit for the possession of immoveable property, the 
plaintiff satisfies the Court by affidavit or otherwise (i) that 
the defendant, with intent to avoid or delay the plaintiff, or to ' 
avoid any process of the Court, or to obstruct or delay the 
execution of any decree that may be passed against him, has 
absconded, or left, or is about to abscond, or to leave the jurisdic- 
tion of the Court ; or (2) has disposed of, or removed from the 
jurisdiction of the Court his property or any part of it ; or {3) 
that the defendant is about to leave British India under cir- 
cumstances affording reasonable probability that the plaintiff will 
or may thereby he obstructed or delayed in the execution of any 
decree that may be passed against the defendant in tne suit, 
the plaintiff may apply to the Court that security be taken for 
the appearance of the defendant to answer any decree that may 
be passed against him in the suit. If the Court is satisfied that 
the defendant has done, or is about to do any of the above- 
mentioned acts, it may issue a warrant to arrest the defendant 
and bring him before the Court to show cause why he should 
not give security for his appearance. If the defendant fail to 
show cause, the Court will order him either to deposit in Court 
money or other property sufficient to answer the claim against 
him, or to give security for his appearance at any time when 
called upon while the suit is pending, and until execution or 
satisfaction of any decree that may be passed against him in 
the suit. 1 

Surety. — If security is taken, the surety must bind himself, 
in default of such appearance, to pay any sum of money which 
the defendant may be ordered to pay in the suit/ The security 
may at any time apply to the Court in which he became surety 
to be discharged from his obligation. On such application being 
made, the Court will summon the defendant to appear, or if it 
thinks fit, may issue a warrant for his arrest in the first instance. 
On the appearance of the defendant the Court will direct the 
surety to be discharged from his obligation, and will c#ll upon 
the defendant to find fresh security. 3 r 

*) Civil Pr. Code, ss, 477, 478, 479. ’ 2} s. 479, ib, 3) s. 480, ib. 
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•' Imprisonment on failure to find security.— If the de- 
fendant fail to deposit money or give security when ordered to* 
do so, the Court may commit him to jail until the decision of the 
suit, or, if judgment be given against the defendant, until the 
execution of the decree. No person can be imprisoned in any 
case on this account for a longer period than six months, nor for 
a longer period than six weeks when the amount or value of the 
subject-matter of the suit does not exceed Rs. 50 : if a person 
after being sent to prison complies, with the order, he will be 
released. The provisions given below as to allowances payable 
for the subsistence of judgment-debtors apply to all defendants 
arrested under the above-mentioned provisions.** 

Compensation for improper arrest. — If in any suit in 
which an arrest has been effected, it appears to the Court that 
such arrest was applied for on insufficient grounds, or if the suit 
of the plaintiff fails, and it appears to the Court that there was 
no probable ground for instituting the suit, the Court may, on 
the application of the defendant, award against the plaintiff in 
its decree such amount, not exceeding Rs. 1,000 as it deems 
a reasonable compensation to the defendant for the expense or 
injury caused to him by the arrest : an award given as above 
mentioned will bar any suit for compensation in respect of such 
arrest. 5 

Arrest after judgment. — When an application for execution 
of a decree is admitted, the Court orders execution according 

* to the nature of the application. 6 When the application is for 
the execution of a decree for money by the arrest and imprison- 
ment of a judgment-debtor, who is liable to be arrested in pur- 
suance of the application, the Court may, instead of issuing a 
warrant for his arrest, issue a notice calling upon him to appear 
before the Court and show cause why he should not be committed 
to jail in execution of the decree. If appearance is not made in 
obedience to the notice the Court will, if the decree-holder so 
requires, issue a warrant for the arrest of the judgment-debtor. 7 
For the procedure when the defendant does so appear, see next 
paragraph but one. j 

V Arrest and imprisonment. — On the issue of a warrant the 
judgment-debtor may be arrested in execution of a decree at any 
hour and on any day ; he is entitled to be brought as soon as 
practicable before the Court: for the purpose of making an 
arrest no dwelling-house can be entered after sunset or before 
sunrise, and no outer door of a dwelling-house can be broken 
open ; but, when the officer authorized to make the arrest has 
duly gained access to ahy dwelling-house, he may unfasten and 

K 4) ss. 481, 482, ib. 5) s. 491, ib. 6) s, 245, ib. 7) s. 2458, ib. 
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# open the door of any room in which he has reason to believe 
the judgment-debtor is to he found : if however the room be in 
the actual occupancy of a woman who is not the judgment 
debtor, and who according to the customs of the country does 
not appear in public, the officer must give notice to her that she 
is at liberty to withdraw and r after allowing a reasonable time 
for her to withdraw and giving her every reasonable facility for 
withdrawing, he may enter such room for the purpose of making 
the arrest When the decree in execution of which a judgment- 
debtor is arrested, is a decree for money, and the judgment-debtor 
pays the amount of the decree and the costs of the arrest to the 
officer arresting him, such officer must at once release him. 8 

Disallowance of application for arrest. — When a judg- 
ment-debtor appears before the Court in obedience to a notice 
issued upon application for execution (see above) or is brought 
before the Court after being arrested in execution of a decree 
for mone)?, and it apoears to the Court that the judgment-debtor 
is unable from poverty or other sufficient cause to pay the amount 
of the decree, or, if that amount is payable by instalments, the 
amount of any instalment, the Court may, upon such terms, if 
any, as it thinks fit, make an order disallowing the application for 
his arrest and imprisonment, or directing his release, as the case 
may be. Before making such an order the Court may take into 
consideration any allegation of the decree-holder touching any 
of the following matters, namely ; — (1) the decree being for 
a sum for which the judgment-debtor was bound as a trustee or 
as acting in any other fiduciary capacity to account; (2) the 
transfer, concealment, or removal, by the judgment-debtor of any 
part of his property after the date of the institution of the suit 
in which the decree was made, or the commission by him after 
that date of any other act of bad faith in relation to his property, 
with the object or effect of obstructing or delaying the decree- 
holder in the execution of the decree ; (3) any undue or un- 
reasonable preference given by the judgment-debtor to any of his 
other creditors ; (4) his refusal or neglect to pay the amount of 
the decree or some part thereof when he has, or since the date 
of the decree has had, the means of paying it ; (5) the likeli- 
hood of his absconding or leaving the jurisdiction of the Court 
with the object or effect abovementioned. During the consi- 
deration of these matters, „the Court may inf its discretion order 
the judgment-debtor to be imprisoned, or leave him in the 
custody of an officer of the Court, or release him on his furnish- 
ing sufficient security for his appearance on the requisition of 
the Court. A Judgment-debtor so released may be re-arrested. 

8) s. 336, ib. 
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If the Court does not disallow the arrest or direct release, it wilb 
order the judgment-debtor to be arrested, if he has not already 
been arrested, and commit him to jail .9 

Subsistence money. — No judgment-debtor can be arrested 
in execution of a decree unless and until the decree-holder pays 
into Court such sum as, having regard to the scales prescribed by 
the Local Government, the Judge^thinks sufficient for the subsis- 
tence of the judgment-debtor from the time of his arrest until he 
can be brought before the Court. When a judgment-debtor is 
committed to jail in execution of a decree, the Court will fix for 
his subsistence such monthly allowance as he may be entitled to 
according to the scales, or, where no scales have been fixed, as 
it considers sufficient with reference to the class to which he be- 
longs. The monthly allowance fixed by the Court must be supplied 
by the party on whose application the decree has been executed, 
by monthly payments in advance before the first day of each 
month. The first payment must be made to the proper officer 
of the Court for such portion of the current month as remains 
unexpired, before the judgment-debtor is committed to jail, and 
the subsequent payments (if any) to the officer in charge of the 
jail. Sums disbursed by the decree-holder for the subsistence of 
the judgment-debtor in jail are costs in the suit ; but a judgment- 
debtor cannot be detained in jail or arrested on account of any 
sum so disbursed. 1 

Discharge from jail. — The judgment - debtor must be dis- 
charged from jail — (1) on the amount mentioned in the warrant 
of committal being paid to the officer in charge of the jail; or 
(2) with the order of the Court, on the decree being otherwise 
fully satisfied ; or (3) with the order of the Court, at the request 
of the person on whose application he has been imprisoned ; or 

(4) on such person omitting to pay the subsistence allowance ; or 

(5) with the order of the Court, if the judgment-debtor be declared 
an insolvent (see “ Insolvency ”) ; or (6) when the term of his im- 
prisonment, as limited by law is fulfilled : (see next paragrauh). 
A judgment-debtor so discharged is not thereby discharged from 
his debt ; he cannot however be re-arrested under the decree in 
execution of which he was imprisoned. 2 


Length of imprisonment. — No person can be imprisoned in 



execution of a decree for more than six* months, or (if the decree 
be for the payment of a sum not exceeding Rs. 50) six weeks. 3 

In suit against public officer. — No warrant of arrest can be 
issued against a public^ officer in a suit, in respect of an act 
purporting to be done by him in his official capacity, without the 

9) s. 337 A, ib. 1) ss. 339, 34©, ib. 9} s, 34*, ib, 3 s, 342, ib. 

W, HB 5 


66 


ARREST. 


•consent in writing of the District Judge : nor is his property liable 
to attachment otherwise than in execution of a decree. 4 

Sovereign princes, ruling chiefs, ambassadors and 
envoys cannot be arrested under the Civil Procedure Code.* 

Women. — No woman can be arrested or imprisoned in execu- 
tion of a decree for money. 6 

Failure to give evidence or to produce a document.— 
If any person on whom a summons to give evidence, or produce 
a document, has been served fails to comply with the summons, 
or if any person so summoned and attending leaves the Court 
(i) before he has been examined, or has produced the document 
and the Court has risen ; or (2) before he has obtained the Court’s 
leave to depart, he may, in the absence of lawful excuse for such 
failure, be arrested and brought before the Court : he may then 
be fined any amount up to Rs. 500 ; non-payment or non-tender 
of a sufficient sum to defray the witnesses’ expenses is a lawful 
excuse. ? 

Wrongful arrest— v. “ Wrongful Co?ifinement 

Persons exempt from arrest under civil process. — No 
Judge, Magistrate or other judicial officer is liable to arrest under 
civil process while going to, presiding in, or returning from, his 
Court : and (except in the case noted at p. 65, s. 337 A, and s. 256, 
see u Execution ”) and in the case of certain offences against the 
Penal Code committed during the cour.-e of a suit, or with regard 
to any document offered in evidence) when any matter is pending 
before a tribunal having jurisdiction therein, or believing in good 
faith that it has such jurisdiction, the parties thereto, their 
pleaders, mukhtears, revenue agents and recognized agents, and 
their witnesses acting in obedience to a summons, are exempt 
from arrest under civil process while going to, or attending, or 
returning from, such tribunal for the purpose of such matter. 8 

Belease from arrest on ground of illness.— At any time 
after a warrant of arrest has been issued under the Civil Proce- 
dure Code, the Court may cancel it on the* ground of the serious 
illness of the person against whom the warrant was issued, and 
when a judgment-debtor has been arrested under the Code, the 
Court may release him if in its opinion he is nbt in a fit state of 
health to undergo imprisonment. When a judgment-debtor has 
been committed to jail, he may be released (a) by the Local 
Government on the ground of his suffering from any infectious 
or contagious disease ; or (b) by the committing Court, or any 
Court to which that Court is subordinate, on the ground of his 
suffering from any serious illness. A judgment-debtor released 

4) ss, 425, 427, lb, 6) s. 245 A, ib. 8} s. 642, ib, 

5) s '* 433 (3)r ib. ' 7) ss. 173, 174, ib. 
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in the above manner and for the above causes may be re-arrested, 
but the period of his imprisonment cannot in the aggregate exceed 
that mentioned at p. 65, s. 342, or p. 63, s. 481, as the case 
may be. 9 

Under the Criminal Procedure Code, 

Cognizable offence means an offence for, and “ cognizable 
case” means a case in which, a Police-officer, within or without 
the Presidency towns, may arrest Without a warrant. 1 

Any private person may arrest any person who in his 
view commits an offence which is non-bailable and cogniz- 
able. Such offences are (generally speaking) offences relating to 
coin and Government stamps, offences of murder, culpable homi- 
cide. kidnapping, abduction, grievous hurt, assault or criminal force 
in order to commit theft of property worn or carried by a person, 
rape, unnatural offence, theft, robbery, dacoity, criminal breach 
of trust (except by public servant or by a banker, merchant, or 
agent), receiving stolen property, house-trespass with intent to 
commit theft, or after making preparations to cause hurt or assault, 
lurking house-trespass or house-breaking, and some others, ^ A 
private person may also arrest any person who has been proclaim- 
ed an offender. A person so arrested must be made over without 
unnecessary delay to a Police-officer, or in the absence of a 
Police-officer, must be taken to the nearest Police-station. 2 

Private persons are bound to render assistance to a 
Magistrate or Police-officer reasonably demanding aid (a) in the 
taking of any other person whom such Magistrate . or Police- 
officer is authorized to arrest ; (l>) in the prevention of a breach of 
the peace, or of any injury attempted to be committed £0 any 
railway, canal, telegraph or public property ; or (c) in the. sup- 
pression of a riot or affray .3 The duty thus cast on private per- 
sons is an obligatory one. It is however optional with them 
when a warrant is directed to a person other than a Police-officer, 
to aid in the execution of such warrant, if the person to whom 
the warrant be directed be near at hand and acting in the execu- 
tion of the warrant.* , - • * - - 

In making &n arrest a Police-officer or other person must 
actually touch or confine the body of the person to be arrested, 
unless there be a submission to the custody by word or action.* 
A Police-officer executing a warrant 'of arrest must notify the 
substance of the warrant to the person to be arrested, and if so 
required, must show the warrant. 6 The person residing in, or in 
charge of any place into which any person acting under a warrant 

9) s. 653, ib. 2) s. 59, ib. 4) s. 43, ib. 6} s. So, ib. 

1) Criminal Pr. Code, s« 4* 3} s. 42, ib. 5) s. 46, ib. 
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o£ arrest, or any Police-officer having authority to arrest, has reason ■ ; 

to believe that the person to be arrested has entered, must, on ; 
demand, allow such person or officer free ingress into such place 
and afford all reasonable facilities for a search therein.? The 
person arrested must not be subjected to more restraint than is 
necessary to prevent his escape A A person arrested by a Police- 
officer without a warrant cannot without the special order of a 
Magistrate be detained for more than 24 hours, exclusive of the | 

time necessary for the journey from the place of arrest to the 
Magistrate’s Courts If a person in lawful custody escapes, or is <- 
rescued, the person from whose custody he escaped or was rescued, 
may immediately pursue or arrest him in any place in British 
India, 1 See c< Wrongful Confineme?it and Restraint 

If a person forcibly resists the endeavour to arrest him, 
or attempts to evade the arrest, all means may be used necessary 
to effect the arrest This provision however gives no right to 
cause the death of a person who is not accused of an offence 
punishable with death or transportation for life. 2 

Refusal to give name and address. — When any person in 
the presence of a Police-officer commits, or is accused of com- 
mitting, a non-cognizable offence, and refuses on demand of a 
Police-officer to give his name and residence, or gives a name 
or residence which such officer has reason to believe is false, he 
may be arrested in order that his name or residence may be 
ascertained. 3 


7) Cr. Pr. Code, s. 47. 9) s, 6i t ib. 

8) s. 50, ib. 1) s. 66, ib. 


2) s. 46, ib. 

3) s. 57, ib. 
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ASSAULT. 

Au'thorities— I ndian Penal Code (Act XLV of i860 : as amended) : Crirninal 
• Procedure Code (Act X of 1882 : as amended) : Act XV of 1877 (Limitation!: 
Mayne’s Commentaries on the Indian Penal Code, 14th Ed., 1890: Pollock on 
Torts, 2nd Ed., 1890: Draft Indian Civil Wrongs Bill: Cases cited. 

Definition. — A person commits an assault if he make any 
gesture or any preparation intending, or knowing it to be likely, 
that such gesture or preparation, will cause any person present 
to apprehend, that he is about to use criminal force (v. post) to 
that person. Thus if A shakes his fist at Z, or begins to unloose 
the muzzle of a ferocious dog, intending or knowing it to be likely 
that he may thereby cause Z to believe that he is about to strike 
him, or that he is about to cause the dog to attack him, A com- 
mits an assault. Mere words do not amount to an assault. But 
the words which a person uses may give to his gestures, or pre- 
paration, such a meaning as may make those gestures or prepa- 
rations amount to an assault. For instance A takes up a stick 
saying to Z, “ I will give you a beating.” Here though the words 
used by A could in no case amount to an assault, and though 
the mere gesture, unaccompanied by any other circumstances, 
might not amount to an assault, the gesture explained by the 
words may amount to an assault. 1 

Criminal force. — An assault fully completed constitutes 
criminal force. Whoever intentionally uses force to any person, 
without that person’s consent, in order to the committing of any 
offence, or intending by the use of such force to cause or know- 
ing it to be likely that by the use of such force he will cause 
injury, fear, or annoyance, to the person to whom the force is 
used, is said to “use criminal force” to that other. 2 It is not 
necessary that the person exercising force against another does 
so directly by his own bodily power ; e.g., if A incites a dog to 
spring on Z without Z’s consent, intending to cause injury, fear 
or annoyance to Z, he uses criminal force towards Z. So also if 
Z is driving in a carriage, and A lashes his horses (with the above 
intent and without Z’s consent) so as to cause them to quicken 
their pace, he uses criminal force towards Z, because he has caused 
change of motion to Z by inducing the animals to change their 
motion. No act permitted by law can amount to criminal force : 
such as the moderate punishment of a child by its parent, or a 
pupil by its teacher. A master may not beat his servant. A master 
may however moderately chastise his apprentice to whom he stands 
in toco parentis .3 A person who duly 'exercises the right of private 
defence, neither commits any offence, nor does any wrong to the 
person ^against whom he exercises it. See “ Offences pp. 485-489* 

1) Penal Code, s. 351? 

. 2) s. 350, ib: as to compounding of Assault or use of Criminal force* 
see Appendix. 

3) s. 350, ib., v. Mayne, pp. 318, 319, 
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* Til© punishment for assault or criminal force otherwise than 
on grave and sudden provocation, is imprisonment simple or rigor- 
ous for a term which may extend to three months, or fine which 
may extend to Rs. 500, or both. Certain special forms of assault 
are punished more severely. 4 

Grave and sudden provocation will not mitigate the pun- 
ishment (1) if the provocation ps sought or voluntarily provoked 
by the offender as an excuse fpr the offence, or if the provocation 
is given; (2) by anything done in obedience to the law; or (3) by a 
public servant in the lawful exercise of his powers ; or (4) by any- 
thing done in the lawful exercise of the right of private defence. s 

Assault and criminal force on grave and sudden pro- 
vocation is punishable with simple imprisonment for a term 
which may extend to one month, or with fine which may extend 
to Rs. 200, or with both. 6 

Assault or criminal force with intent to dishonour, 
otherwise than on grave and sudden provocation, is punishable 
with simple or rigorous imprisonment for a term which may 
extend to two years, or with fine, or with both.? 

Bond to keep the peace. — A person accused of assault, or 
other breach of the peace, or of abetting the same, may on con- 
viction be ordered by the Court to execute a bond for a sum pro- 
portionate to his means with or without sureties for keeping the 
peace for a period not exceeding three years. Persons may also 
be required to show cause why they should not be bound over to 
keep the peace, upon credible information being given to a 
Magistrate that they are likely to commit a breach of the peace, 8 

A civil action for damages may be maintained for an as- 
sault. Special damage need not be proved. Damages commen- 
surate to the injury and annoyance will be awarded, even though 
there be no serious personal injury. 9 In assessing damages for 
an assault, the Court will have regard to the probable effect of 
the assault on the plaintiff’s feeiings, standing, or reputation, by 
reason of the insulting character, publicity, or other circumstances 
of the act/ A suit for compensation for an injury to the person 
must be brought within a year of the time when the injury is 
committed. 2 

Battery as distinguished from assault consists in actually 
striking or touching. in a violent, angry, rude, or insolent manner, 
the person of another. 

See “ Offences ” and u Prosecution ” 

4) Penal Code, s. 352. . 9) W. R., 1864, 302, ib., 370. • 

5) ib. - 1) v. Pollo<& on Torts, 2nd Ed., p. 542; 

61 s. 358, ib, Draft Indian Civil Wrongs Bill, 

7) s» 355 » ib - \v.s. 30 : 3 H. C. N. W. P, 313. 

8) Cr. Pr. C., ss. io6 f 107. 2} Act XV of 1877, Sch. II, Art. sat. 
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Authority — Civil Procedure Code, Chapters XXXIV and XIX, 

Before judgment. — If at an^ stage of any suit the plaintiff 
satisfies the Court that the defen4ant, with intent to obstruct or 
delay the execution of any decree, that may be passed against 
him — (a) is about to dispose of the whole or any part of his 
property, or to remove the same from the jurisdiction of the Court 
in which the suit is pending ; or (b) has quitted the jurisdiction of 
the Court, leaving therein property belonging to him, the plaintiff 
may apply to the Court (specifying the property required to be 
attached or its value) to call upon the defendant to furnish secu- 
rity to satisfy any decree that may be passed against him, and on 
his failing to do so, to direct that any portion of his property within 
the jurisdiction of the Court shall be attached until further order. 1 
If the Court is satisfied as to the truth of the plaintiffs allegations, 
it may require the defendant either to furnish security to produce 
and place at the disposal of the Court, when required, the pro- 
perty or its value, or such portion as may be sufficient to satisfy 
the decree, or to appear and show cause why he should not furnish 
security ; and may also direct the conditional attachment of the 
whole or any portion of the property specified in the application. 2 
If the defendant fails to show cause or to furnish the security 
required, the Court may order attachment of his property, or a 
portion thereof, sufficient to satisfy any decree that may be passed 
against him.3 If the property is attached and a decree is given 
in favour of the plaintiff it is not necessary to re-attach the pro- 
pertyd 

Removal of attachment.— When an order of attachment 
before judgment is passed, the Court which passed the order will 
remove the attachment whenever the defendant furnishes the 
security required, together with security for the costs of the 
attachment, or when the suit is dismissed.- 5 

Does not affect certain rights.— Attachment before judg- 
ment does not affect the rights, existing prior to the attachment, 
of persons not parties , to the suit, nor bar any person holding a 
decree against the defendant from applying for the sale of the 
pr. perty under attachment in execution of such decree. 6 

Compensation for improper attachment. — Same rules 
apply as for compensation for improper arrest. See u Arrest” 

1) s. 483. pv. Pr. Code. 3) s. 485, ib. 5) s. 488, Th. 

2) s. 484, ib. . 4) s. 490> ib. < 6) s. 489, ib. 
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Application for attachment in execution of decree. — i 
See “ Execution ” ■■ ■■'■ | 

Property liable to attachment and sale. — The following 
property is liable to attachment and sale in execution of a 
decree, mz. } lands, houses or other buildings, goods, money, 
banknotes, cheques, bills-of-exchange, hundis, promissory notes, 
Government securities, bonds or other securities for money, debts, 
shares in the capital or joint /stock of any railway, banking, or !* 
other public Company or Corporation, and (except as hereinafter 
mentioned), all other saleable property, moveable or immoveable, 
belonging to the judgment-debtor, or over which, or over the 
profits of which, he has a disposing power which he may exercise 
for his own benefit, and whether the same be held in the name of 
the judgment-debtor, or by another person m trust for him or on 
his behalf.? 

Particulars not so liable. — The following are not so liable — 

(i) the necessary wearing apparel and bedding of the judg- 
ment-debtor, his wife and children ; (2) tools of artizans, and 
where the judgment-debtor is an agriculturist his implements 
of husbandry and such cattle and seed-grain as may in the opi- 
nion of the Court be necessary to enable him to earn his livelihood 
as such ; (3) the materials of houses and other buildings belong- 
ing to and occupied by an agriculturist ; (4) books of account ; (5) 
mere rights to sue for damages ; (6) any right of personal service ; 

(7) stipends and gratuities allowed to military and civil pension- 
sioners of Government and political pensions ; (8) the salary of 
a public officer, or of any servant of a Railway Company, or local 
authority to the extent of (a) the whole of the salary where the 
salary does not exceed Rs. 20 monthly : (3) Rs. 20 monthly 
where the salary exceeds Rs. 20 and does not exceed Rs. 40 
monthly; and {^) one moiety of the salary in any other case; 

(9) the pay and allowance of persons to whom the Native 
Articles of War apply ; (10) the wages of labourers and domes- 
tic servants; (n) an expectancy of succession by survivorship, 
or other merely contingent or possible right or interest ; (1 2) a right 
to future maintenance; (13) any allowance declared by any law 
passed under the Indian Councils Act, 1861, by a Governor or 
Lieutenant-Governor in Council, to be exempt from liability to 
attachment or sale in execution of a decree; (14) where the 
judgment-debtor is a person liable for the payment of land 
revenue, any moveable property which under any law applicable 
to him is exempt from sale for the recovery of an arrear of such 
revenue. The particulars mentioned in clauses (7), (8), *(9), (io) 
and (13) are exempt from attachment or* sale wnether before or 

7) s. 2 66, ib. 
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after they are actually payable. These provisions do not exempt 
the materials of houses and other buildings from attachment or 
sale in execution of decrees for rent, or affect the Army Act, 
1 88 1, or any similar law for the time being in force. 8 

Attachment of debt, share or other moveable property 
not in possession of debtor,: how made. — In the case of 
(a) a debt not secured by a negotiable instrument ; (b) a share in 
the capital of any public Company or Corporation; (c) other 
moveable property not in the possession of the judgment-debtor, 
except property deposited in, or in the custody of, any Court, 
attachment is made by a written order prohibiting — (a) in the 
case of the debt, the creditor from recovering the debt and the 
debtor from making payment thereof until the further order of the 
Court ; (b) in the case of the share, the person in whose name the 
share may be standing from transferring the same or receiving any 
dividend thereon ; {c) in the case of the other moveable property, 
except as aforesaid, the person in possession of the same from 
giving it over to the judgment-debtor. A debtor prohibited under 
clause (a) may pay the amount of his debt into Court ; this is an 
effectual discharge. In the case of the salary of a public officer, 
or the servant of a Railway Company, attachment is made by a 
written order requiring the officer whose duty it is to disburse the 
salary, to withhold every month such portion as the Court may 
direct, until the further orders of the Court.9 

Of moveable property in possession of debtor. — If the 
property be moveable property in the possession of the judgment- 
debtor other than property not liable to attachment and sale, 
(v. ante) attachment is made by actual seizure by the attaching 
officer who is responsible for its custody : when the property seized 
is perishab e, or when the expense of keeping it in custody will 
exceed its value, it may be sold at once. x 

Of negotiable instruments. — If the property is a negotiable 
instrument not deposited in a Court, nor in the custody of a pub- 
lic officer, attachment is made by actual seizure, and the instru- 
ment, is- brought into Court and held subject to further orders. 2 

Of property; in Court. — If the property is deposited in, or 
in the custody of, any Court or public officer, attachment is made 
by a notice to the Court or officer, requesting it or him to hold 
the property, and any interest or dividend becoming payable oft 
it, subject to the further orders of the Court from which the 
notice issues.3 

Of decree for monjsy. — If the property be a decree for money 
passed by the Court which passed the decree sought to be 

8) ,s. 266, ib. 9} s. 268, ib. 1} s. 269, ib. 2) s. 270, ib. 3) s. 272, ib. 
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executed, attachment is made by an order of the Court directing \ 
the proceeds of the former decree to be applied in satisfaction of f 
the latter decree. If the property be a decree for money passed 
by any other Court, attachment is made by notice to such Court, 
given by the Judge of the Court which passed the decree sought 
to be executed, requesting it to r stay the execution of its decree 
until such notice is cancelled. The Court receiving the notice 
will stay execution accordingly" unless and until (a) the notice is 
cancelled ; or (&) the holder of the decree sought to be executed 
applies to the Court receiving such notice to execute its own 
decree. In the case of all other decrees, attachment is made by 
a notice in writing, under the hand of the Judge of the Court 
which passed the decree sought to be executed, to the holder of 
the decree sought to be attached, prohibiting him from trans- 
ferring or charging the same in any way ; and, when such decree 
has been passed by any other Court, by also sending to such 
Court a like notice in writing to abstain from executing the 
decree sought to be attached until such notice is cancelled by 
the Court from which it was sent . 4 

Of immoveable property. — If the property be immoveable, 
attachment is made by an order prohibiting the judgment-debtor 
from transferring or charging the property in any way and all 
persons from receiving the same from him by purchase, gift or 
otherwise. The order is proclaimed at some place on, or adja- 
cent to the property, and a copy of the order is fixed up in a 
conspicuous part of the property and of the Court-house, and also 
when the property is land paying revenue to Government, in the 
office of the Collector of the district in which the land is situate . 5 

Goin, currency-notes. — If the property attached is coin or 
currency-notes, the Court may, at any time during the continu- 
ance of the attachment, direct that the coin or notes, or a part 
thereof sufficient to satisfy the decree, be paid over to the party 
entitled to receive it under the decree . 6 

Rules regulating seizure of property are similar to those 
regulating arrest. See “ Arrest” 

Withdrawal of. — If the amount decreed with costs and all 
charges and expenses resulting from the attachment of any pro- 
perty be paid into Court, or if satisfaction of the decree be others 
wise made through the Court, or if the decree is set aside or 
reversed, an order will be issued, on the application of any person 
interested in the property, for the withdrawal of the attachment? 

Alienation after attachment.— -When an attachment has 
been made by actual seizure, or by written order, any private 

4) s, 273, ib, 5) s, 274, ib. 6} s* 277, ib. 7) s. 275, ib* 



ATTACHMENT. 


7S 


alienation of the property attached, whether by sale, gift, mortgage 
or otherwise, and any payment of the debt or dividend, or a deli- 
very of the share, to the judgment-debtor during the continuance 
of the attachment, is void as against all claims enforceable under 
the attachment . 8 

Investigation of claims to attachment and objections. — 
If any claim be preferred to, or any objection be made to the 
attachment of, any property attached in execution of a decree, on 
the ground that such property is not liable to such attachment, 
the Court will proceed to investigate the claim or objection unless 
it was designedly or unnecessarily delayed. If the property has 
been advertised for sale, the Court ordering the sale may postpone 
it pending the investigation of the claim or objection.^ The 
claimant or objector must adduce evidence to show that at the 
date of the attachment he had some interest in, or was possessed 
of, the property attached . 1 If the Court is satisfied that the 
property was not, when attached, in the possession of the judg- 
ment-debtor or of some person in trust for him, or in the occu- 
pancy of a tenant or other person paying rent to him, or that, 
being in the possession of the judgment-debtor at such time, it 
was so in his possession, not on his own account or as his own 
property, but on account of or in trust for some other person, or 
partly on his own account and partly on account of some other 
person, the Court will pass an order for releasing the property, 
r wholly or to such extent as it thinks fit from attachment : other- 
wise it will disallow the claim . 2 The party against whom an order 
is passed may institute a suit to establish the right which he claims 
to the property in dispute, but subject to the result of the suit, if 
any, the order is conclusive . 5 

Attached property subject to mortgage, etc.— -The Court 
may, if it thinks fit, in the case of property subject to a mortgage 
or lien in favour of some person not in possession, continue the 
attachment, subject to the mortgage or lien. 4 . 

Power to order attached property to be sold.— Any 
Court may order that any property which has been attached, or a 
■+ portion sufficient to satisfy the decree, be sold, and that the pro- 
ceeds or a sufficient portion of such sale be paid to the party 
entitled to receive it under the decree . 5 For rules regulating sales 
in execution of decrees, see a Execution? 

Order as to attachment in decree for payment by in- 
stalments. — In all decrees for the payment of money, the Court 
may for^any sufficient reason order that the amount shall be paid 
by instalments, with of without interest, and after the passing of 

8} s. 276, ib. 1) s. 279, ib. 3) s. 283, ib. 5} s. 284, ib. 

9 ) s > 2 78, ib. 2) ss. 280, 281, ib. 4) s. 282, ib. 
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any such decree the Court may, on the application of the judg- 
ment-debtor, and with the consent of the decree-holder, order that 
the amount decreed be paid by instalments on such terms as to 
the payment of interest, the attachment of the property of the 
defendant, or the taking of security from him, or otherwise, as it 
thinks fit 6 *. 

Receiver appointed of attached property— See “ Re- 
ceivers £ * 


6 ) s. 210, ib. 
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Authority — Criminal Procedure Cofle (Act X of 1882 : as amended). | 

Bail is the security given for the appearance on a day and jl 

place certain of a person who haS been arrested or imprisoned, j| 

but who is set at liberty on the givifig of such security. The se- d 

curity is called bail, because the party arrested or imprisoned is ' 

delivered into the hands of those who bind themselves for his jj 

forthcoming, in order that he may be safely protected from prison, j 

Where a person is arrested under a warrant there is usually some j 

reference to the taking of bail. But where the arrest takes place 
without a warrant the arrested person must be produced before , 

a Magistrate as soon as possible for orders with regard to his j 

custody. Some offences are bailable, and others not. Speaking j 

generally, minor offences are bailable, and grave offences are not. J 

An arrested person may also be set at liberty on his own bond j 

without sureties. 

Directions for taking bail on issue of warrant. —Any j 

Court issuing a warrant for the arrest of any person may in its | 

discretion direct by endorsement on the warrant, that if such j 

person execute a bond with sufficient sureties for his attendance 
before the Court at a specified time and thereafter until otherwise J 

directed by the Court, the officer to whom the warrant is directed I 

is authorised to take such security and to release such person from | 

custody. The endorsement contains (a) the number of sureties ; 1 

(if) the amount in which they, and the person for whose arrest the J 

warrant is issued, are to be respectively bound ; and (c) the time j;i 

at which he is to attend before the Court. 1 g 

Ball in case of bailable offence. — When any person, j| 

other than a person accused of a non-bailable offence, is arrested J 

or detained without warrant by an officer in charge of a Police- \\ 

station, or appears, or is brought before a Court, and is prepared j: 

at any time while in the custody of such officer, or at any stage of jj 

the proceedings'before such Court to give bail, such person must I 

be released on bail : provided that such officer, or Court, if he jj 

or it thinks fit, may, instead of taking bail from such person, jj 

discharge him on his executing a bbnd without sureties for his 
appearance. 2 

Bail Jin case of non-bailable offence, — When any person 
accused of any non-ba&able offence is arrested or detained without 
warrant by an officer in charge of a Police-station, or appears or J 
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■fe brought before a Court, he may be released on bail, but he 
will not be so released if there appear reasonable grounds for 
believing that he has been guilty of the offence of which he is 
accused. But if it appears to such officer or Court, at any stage of 
the investigation, inquiry or trial, as the case may be, that there 
are not reasonable grounds for believing that the accused has com- 
mitted such offence, but that there are sufficient grounds for further 
inquiry into his guilt, the accused will, pending such inquiry, be 
released on bail, or, at the discretion of such officer or Court, on the 
execution by him of a bond without sureties for his appearance. 
Any Court may, however, at any subsequent stage of any pro- 
ceeding against the accused, cause him, after he has been released 
as aforesaid, to be arrested, and may commit him to custody, s 

Amount of bail-bond. — The amount of every bond executed 
tor purposes of bail must be fixed with due regard to the circum- 
stances of the case, and must not be excessive. 

Power to direct admission to bail or reduction of bail. 
— The High Court or Court of Session may, in any case, whether 
there be an appeal on conviction or not, direct that any person be 
admitted to bail, or that the bail required by a Police-officer or 
Magistrate be reduced. 4 

Bonds and bail-bonds. — Before any person is released on 
bail or released on his own bond, a bond for such sum of money 
as the Police-officer or Court, as the case may be, thinks sufficient, 
must be executed by such person, and, when he is released on 
bail, by one or more sufficient sureties, conditioned that such 
person will attend at the time and place mentioned in the bond, 
and will continue so to attend until otherwise directed by the 
Police-officer or Court, as the case may be.s 

Discharge from custody. — As soon as the bond has been 
executed, the person for whose appearance it has been executed 
must be released ; and when he is in jail, the Court admitting him 
to bail will issue an order of release to the officer in charge of the 
jail, and such officer on receipt of the order must release him. 6 

Insufficient bail. — If, through mistake, fraud or otherwise, 
insufficient sureties have been accepted, or if they afterwards be- 
come insufficient, the Court may issue a warrant 6f arrest directing 
- that the person released on bail be brought before it, and may 
order him to find sufficient sureties, and, on his failing so to do, 
may commit him to jail. 7 

Discharge of sureties. — All or any sureties for the attend* 
ance and appearance of a person released on bail may atony time 
apply to a Magistrate to discharge the bend either wholly, or so 
•far as relates to the applicants. On such application being made 
3) Cr, Pr. Code. s. 497. 4)> s. 498, ib. 5) s. 499, ib. 6). s. 500, ib. 7) s. 501 ib. 
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f the Magistrate will issue his warrant of arrest, directing that th<* 
person so released be brought before him. On the appearance of 
such person pursuant to the warrant, or on his voluntary sur- 
render, the Magistrate will direct the bond to be discharged 
either wholly, or so far as relates to the applicants, and will call 
upon such person to find other sufficient sureties, and if he fails 
to do so, may commit him to custody. 8 
: Deposit instead of recognisance or bond.-— When any 

nerson is required by any Court or officer to execute a bond, 
with or without sureties, such Court or officer may, except in the 
case of a bond for good behaviour, permit him to deposit a sum 
of money or Government promissory notes to such amount as the 
Court or officer may fix, in lieu of executing such bond.9 
Forfeiture of bond. — Whenever it is proved to the satisfac- 
tion of the Court by which a bond has been taken, or of the Court 
of a Presidency Magistrate or Magistrate of the first class, or 

* when the bond is for the appearance before a Court, to the satis- 
„ faction of such Court, that such bond has been forfeited, the 

Court will record the grounds of such proof, and may call upon 
any person bound by such bond to pay the penalty thereof, or 
to show cause why it should not be paid. If sufficient cause is 
not shown and the penalty is not paid, the Court may proceed to 
recover the same by issuing a warrant for the attachment and sale 
of the moveable property belonging to such person. If such 
penalty is not paid, and cannot be recovered by such attachment 

* * and sale, the person so bound will be liable, by order of the 

Court which issued the warrant, to imprisonment in the civil jail 
for a term which may extend to six months. But the Court may, 
at its discretion, remit any portion of the penalty mentioned and 
enforce payment in part only. 1 

Bail pending appeal. — Pending appeal by a convicted person 
the Appellate Court may order that the execution of the sentence 
or order appealed against be suspended, and, if he is in confine- 
^ ment, that he be released on bail, or on his own bond. 2 

8) s. 502, ib. 9) s. 513, ib. 1) s. 514, ib. 2) s, 426, ib. 
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Authority — Contract Act, ch. IX : Act XV of 1877. 

A bailment is the delivery of goods by one person to another 
for some purpose, upon a contract that they shall, when the pur* 
pose is accomplished, be returned or otherwise disposed of ac- 
cording to the directions of the person delivering them. The 
person delivering the goods is called the £ bailor The person 
to whom they are delivered is called the £ bailee l If a person 
already in possession of the goods of another contracts to hold 
them as a bailee, he thereby becomes the bailee, and the owner 
becomes the bailor of such goods, although they may not have 
been delivered by way of bailment ; z as in the case of a vendor 
who retains possession but expresses his intention to hold for his 
purchaser, for whom he becomes a bailee. In bailment, the identi- 
cal article delivered is to be returned, or disposed of, according to 
the bailor’s directions. The following are some instances of bail- 
ment (r) deposit, i.e., the delivery of goods to be kept for the 
bailor’s use; (2) goods delivered to another to be used by him 
gratis; (3) hire, z>., goods delivered to another to be used by him 
for a consideration ; (4) pawn, /.<?., goods delivered by way of 
security for money borrowed ; (5) goods delivered to be carried, 
or that something maybe done to them for reward or gratis, (v. 
££ Carriers”) Delivery to the bailee may be made by doing any- 
thing which has the effect of putting the goods in the possession 
of the intended bailee, or of any person authorized to hold them 
on his behalf. 2 

The bailor is bound to disclose to the bailee faults in 
tbe goods bailed of which the bailor is aware, and which mate- 
rially interfere with the use of them, or expose the bailee to ex- 
traordinary risks ; and. if he does not make such disclosure, he is 
responsible for damage arising to the bailee directly from such 
faults. If the goods are bailed for hire, the bailor is responsible 
for such damage, whether he was or was not aware of the exist- 
ence of such faults in the goods bailed; eg. (a) A lends a 
horse, which he knows to be vicious, to B. He does not dis- 
close the fact that the horse is vicious. The horse runs away. 
B is thrown and injured. A is responsible to B for damage sus- 
tained; (b) A hires a carriage of B. The carriage is unsafe, 
though B is not aware of it, and A is injured. B is responsible 
to A for the injury .3 * 

1) Contract Act, s, 148. 2) s. 149, ib. 3) s. 150, ib. 
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Care to be taken by bailee. — In all cases of bailment the , 
bailee is bound to take as much care of the goods bailed to him 
as a man of ordinary prudence would, under similar circum- 
stances, take of his own goods of the same bulk, quality and 
value as the goods bailed . 4 There is no distinction whatever 
between the degrees of care required of bailees, except perhaps i n 
the case of common carriers other than railways (v, “ Carriers”). 
Whether the bailment is for the benefit of the bailor or bailee, 
whether it is gratuitous or not, the* rule of ordinary prudence 
is required. 

Bailee when not liable for loss. —The bailee, in the ab- 
sence of any special contract, is not responsible for the loss, 
destruction, or deterioration of the thing bailed, if he has taken 
the amount of care of it described in the preceding paragraphs 

Unauthorized use of goods bailed. — A contract of bail- 
ment is voidable at the option of the bailor, if the bailee does 
any act with regard to the goods bailed, inconsistent with the 
conditions of the bailment, e.g. ; A lets to B, for hire, a horse 
for his own riding. B drives the horse in his carriage. This is, 
at the option of A, a termination of the bailment . 6 If the bailee 
makes any use of the goods bailed which is not according to the 
conditions of the bailment, he is liable to make compensation to 
the bailor for any damage arising to the goods from or during 
such use of them, e.g . .■ (a) A lends a horse to B for his own 
riding only. B allows C, a member of his family, to ride the 
horse. C rides with care, but the horse accidentally falls and is 
injured. B is liable to make compensation to A for the injury 
done to the horse ; (b) A hires a horse in Calcutta from B ex- 
pressly to march to Benares. A rides with due care, but marches 
to Cuttack instead. The horse accidentally falls and is injured. 
A is liable to make compensation to B for the injury to the horse.? 

Mixture of goods. — If the bailee, with the consent of the 
bailor , mixes the goods of the bailor with his own goods, the 
bailor and the bailee have an interest, in proportion, to their 
respective shares, in the mixture thus produced. If the bailee, 
without the consent of the bailor , mixes the goods of the bailor, 
with his own gooc^s, and the goods can be separated or divided, the 
property in the goods remains in the parties respectively ; but the 
bailee is bound to bear the expense of separation or division, 
and any damage arising from the mixture e.g. : A bails 100 bales 
of cotton marked with a particular mark to B. B, without A’s 
consent, mixes the 100 bales with other bales of his own, bearing 
a different mark; A is entitled to have his ico bales returned, 
and B is bound to bear all the expense incurred in the separation 

4} s. 151, lb. 5) s. 152, ib. 6) s. 153, ib. 7) s, 154, ib. 
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t of the bales, and any other incidental damage. If the haiko 
w, thorn the consent of the bailor, mixes the goods of the bS 
w.th his own goods, in such a manner that it is im-hoJbh l 
separate the goods bailed from the other goods, and deliver them 
back, the bailor is entitled to be compensated by the bailee for 
the loss of the goods., e.g : £ bails a barrel of Cape flour worth 
Rs. 45 to B. B, without A’s consent, mixes the flour with 
country flour of his own, worth only Rs. 25 a barrel. B must 
compensate A for the loss of his flour. 8 

Repayment by bailor of necessary expenses. — Where 
by the conditions of the bailment, the goods are to be kept or to 
be carried or to have work done upon them by the bailee for the 
bailor, and the bailee is to receive no remuneration, the bailor 
must repay to the bailee the necessary expenses incurred by him 
for the purpose of the bailment.® > 

Return of goods. The lender of a thing for use may at anv 
time require its return, if. the loan was gratuitous , even though 
he lent it for a specified time or purpose. But if, on the fafth 
of such loan made for a specified time or purpose, the borrower 
has acted in such a manner that the return of the thin* lent 
before the time agreed upon would cause him loss exceeding the 
benefit actually derived by him from the loan, the lender must 
if he compels the return, indemnify the borrower for the amount 
m which the loss so occasioned exceeds the benefit so derived 

It is the duty of the bailee to return, or deliver according to 
the bailor s directions, the goods bailed, without demand, as soon 
as the time for which they were bailed has expired . , or the intrimw 
for which they were bailed has been accomplished. If by the fault 
of the bailee, the goods are not returned, delivered or tendered 
at the proper time, he is responsible to the bailor for any loss 
destruction or deterioration of the goods from that time. 1 

g ^ a1 f mtou f bailment is terminated by the death either 
of the bailor or bailee. 2 c 1 

I en1 5 itle K t0 “ crease or profit from goods 
bailed. In the absence of any contract to the contrary the 

bailee is bound to deliver to the bailor, or according to his direc- 
tions, any increase or profit which may have, accrued from the 
goods bailed, e.g : A leaves a cow in the custody of B to be 
taken care of. 1 he cow has a calf. B is bound to deliver the 
calf as well as the cow t<? A. 3 

? erSOn not .®*titled.-The bailor is respon- 
S.blc to the bailee for any loss which the bailee may sustain by 
reason that the bailor was not entitled„to make the bailment, or 

ss. 159, 160, > 161 ib. 
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to receive back the goods, or to give directions respecting them.* 
If the bailor has no title to the goods, and the bailee, in good 
faith, delivers them back to, or according to the directions of, 
the bailor, the bailee is not responsible to the owner in respect of 
such delivery, 5 that is to say, the t bailee in such a case is protect- 
M ed from suit on the part of the true owner. 

* If several joint owners of* goods bail them, the bailee 
may deliver them back to, or according to the directions of, one 
joint owner without the consent of all, in the absence of any 
agreement to the contrary. 6 

w Right of third person claiming goods bailed. — If a per- 
son, other than the bailor, claims goods bailed, he may apply to 
the Court to stop the delivery of the goods to the bailor, and to 
decide the title to the goods. 7 If a third person claims goods 
from a bailee, the latter may either deliver the goods to him on an 
indemnity being given, or if an indemnity is refused, institute a 
v suit of interpleader. See “ Interpleader. ” p. 336. 

Finder of goods. — A person who finds goods belonging to 
another and takes them into his custody is subject to the same 
responsibility as a bailee. 8 He is entitled to the goods against 
every one except the rightful owner. He has no right to sue the 
owner for compensation for trouble and expense voluntarily in- 
curred by him to preserve the goods and to find out the owner ; 
but he may retain the goods against the owner until he receives 

* such compensation ; and where the owner has offered a specific 
reward for the return of goods lost, the finder may sue for such * 
reward, and may retain the goods until he receives ir. When a 
thing which is commonly the subject of sale is lost, if the owner 
cannot with reasonable diligence be found, or if he refuses, upon 
demand, to pay the lawful charges of the finder, the finder may 
sell it — (r) whdn the thing is in darner of perishing or of losing 
the greater part of its value; or (2) when the lawful charges of 
the finder, in respect of the thing found, amount to two-thirds of 
its valued It is the duty of a finder of property to take steps 
to discover the rightful owner. For if he appropriates it to his 
own use, when *he knows or has the means of discovering the 
owner, or before he has used reasonable means to discover and 
give notice to the owner, and has kept the property a reasonable 
time to enable the owner to claim it, che is guilty of the offence 
of criminal misappropriation. See “ Offences” p. 495. 

Bailee’s particular lien.— Where the bailee has, in accord- 
ance with the purpose/* the bailment, rendered any service in- 
^ volving exercise of labour or skill in respect of the goods bailed, J 

* , 4)' s. T64, i,b. " ' * .6) ib. 8) s. 71, ib* 

5) 3.165,1b. 7) 5.167,1b. ’ 9) ss, 168, 169, ib* ' 
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hh has, in the absence of a contract to the contrary, a right to 
retain such goods until he receives due remuneration for the 
services he has rendered in respect of them. 2 Except in the case 
in the next paragraph mentioned, this right of retainer or lien does 
not extend to other claims which the bailee may have against the 
bailor. Thus the borrower of afi article cannot keep it by way of 
security for an antecedent debt, 

General lien of bank erg. factors, wharfingers, attor- 
neys and policy-brokers.-— Bankers, factors, wharfingers, at- 
torneys of a High Court, and policy-brokers, may, in the absence 
of a contract to the contrary, retain as a security for a general 
balance of account, any goods bailed to them ; but no other per- 
sons have a right to retain, as a security for such balance, goods 
bailed to them, unless there is an express contract to that effect 2 
The mere fact that a person fills any of the above-mentioned 
characters is not sufficient. He must have received the goods 
and done the act in the particular character to which the general 
lien attaches. Thus attorneys have a lien only on those papers 
of their clients which have come into their hands in the course 
of their professional employment as attorneys. As to the nature 
of a lien, see u Sale” p. 568. 

Pledge. 

Nature of. — The bailment of goods as security for payment 
of a debt or performance of a promise is called * pledge.' The 
bailor is in this case called the ‘pawnor.’ The bailee is called 
the ‘pawnee.’* 

Rights of pawnee. — The pawnee may retain the goods 
pledged, not only for payment of the debt or the performance of 
the promise, but for the interest of the debt, and all necessary ex- 
penses incurred by him in respect of the possession, or for the 
preservation of the goods pledged,* and also extraordinary ex- 
penses (if any) incurred by him for the preservation of the goods 
pledged, s A pledge does not however give him a general lien, that 
is to say he cannot, in the absence of a contract to that effect, re- 
tain the goods pledged for any debt or promise other than the 
debt or promise for which they are pledged ; bifi: such contract, 
in the absence of anything to the contrary, will be presumed in 
regard to subsequent advances made by him. 6 

Default of pawnor. — If the pawnor makes default in pay- 
ment of the debt, or performance, at the stipulated time, of the 
promise, in respect of which the goods were pledged, the pawnee 
may bring a suit within three years from the making of Ihe loan 
or the breach of the promise 7 against the pawnor upon the debt 

1) s. I7P, ib. 3) s. 172, ib. 5) s. 175, ib. 7) Act XV of 1877, Sch, II, 

2) ,s« 171, ib. 4) $, 173, ib. 6) s. 174, ib* Arts, 57, 115. 
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or promise, and retain the goods pledged as a collateral security ; 
or he may sell the thing pledged, on giving the pawnor reasonable 
notice of the sale. If the proceeds of such sale are less than the 
amount due in respect of the debt or promise, the pawnor is still 
liable to pay the balance. If the proceeds of the sale are greater 
than the amount so due, the pawnee must pay over the surplus to 
l 1 the pawnor. 8 

Defaulting pawnor’s right to redeem.— If a time is 
stipulated for the payment of the *debt, or performance of the 
promise, for which the pledge is made, and the pawnor makes 
default in payment of the debt or performance of the promise at 
the stipulated time, he may redeem the goods pledged at any 
subsequent time before the actual sale of them ; but he must, in 
that case, pay, in addition, any expenses which have arisen from 
his defaults If upon a proper tender being made, whether before 
- or after default, the pawnee does not deliver up the goods 
pledged, the pawnor has an immediate right of action. For 
^ “ Limitation ” v. post 

Pledge by possessor of goods or of documentary title 
to goods. — A person who is in possession of any goods, or of 
any bill of lading, dock-warrant, warehouse-keeper’s certificate, 
y wharfinger’s certificate, or warrant or order for delivery, or any 

other document of title to goods, may make a valid pledge of 
such goods, or documents : Provided (i) that the pawnee acts 
« ► in good faith, and under circumstances which are not such as to 
raise a reasonable presumption that the pawnor is acting impro- 
perly : and (2) that such goods or documents have not been 
obtained from their lawful owner, or from any person in lawful 
custody of them, by means of an offence or fraud. 1 

Limitation. — A suit against a depository or pawnee to re 
cover moveable property deposited or pawned must be brought 
within 30 years of the date of deposit or pawn. 2 Suits for the 
, hire of animals, vehicles, boats or household furniture must be 

r brought within three years of the date when the hire becomes 

payable. 3 (v. ££ Carriers P) 

Where a person pledges goods in which he has only 
a limited interest, the pledge is valid to the extent of that 
interest.* 

Suits bv Bailees or Bailors against Wrong-Doers. 

If a third person wrongfully deprives the bailee of 
the use or possession of the goods bailed, or does them 


v 8) s. 176, Contract Act. 2) Act XV of 1877, Sch. II, Art. 145. 

* K 9 ) s. 177, ib. 3) Ait. 50, ib. 

1 1} s. 178, ib. 4) s. 179, Contract Act. 
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3ny injury, the bailee is entitled to use such remedies as the 
owner might have used in the like case if no bailment had been 
made; and either the bailor or the bailee may bring a suit 
against a third person for such deprivation or injury. 5 What- 
ever is obtained by way of relief or compensation in any such 
suit will, as between the bailo* and the bailee, be dealt with 
according to their respective interests. 6 

5} 3. iSo, ib. 


6} s. 181, ib. 
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Authorities— C. M. Collins' “The History, Law and Practice of Banking/' 
1881: Act XVIII of 1891 (The Bankers’ Books Evidence Act): Act V of 1873 
(Government Savings Banks) : Act IX of 1872 (Contract Act) : Act VI of 1882 
(Indian Companies) : Act XXVI of 1881 (Negotiable Instruments) : the same 
edited with Notes and Commentary by M. D. Chalmers, 1882 : Act XV of 1877. 

The relation between a banker and Ms customer are 
simply those of debtor and creditor, or borrower and lender. 
The banker is not a trustee, nor is he bailee or agent for his 
customer. Money deposited with a banker becomes the money 
of the banker and ceases to be the money of the person paying 
it in ; it is money lent to the banker, to be repaid when demand- 
ed on cheque or draft A banker can decline to receive lodg- 
ments from, or open an account for, any person. But if be does 
so, he impliedly contracts to transact the customer’s banking 
business and to obey his orders within the scope of a banker’s 
business : and is liable to his customer for any loss suffered by 
the latter by reason of any disobedience to such orders, or neglect 
in such business . 1 

Negligent dealing with bill.-— When a bill of exchange, 
accepted payable at a specified bank, has been duly presented 
there for payment and dishonoured, if the banker so negligently 
or improperly keeps, deals with, or delivers back such bill as to 
cause loss to the holder, he must compensate the holder for such 
loss . 2 

Lodgments are of two descriptions ; (1) On “ Deposit Receipt” 
when the amount bears interest and is repayable on call, or at a 
short notice, or is received for a definite period. In the last case 
the deposit is called “ fixed deposit.” (2) on “ Current Account” 
when the amount does not, unless expressly stipulated, carry inter- 
est and is repayable on demand from time to time on written 
orders from the lodger^ 

Deposit receipts. — There is no obligation to pay interest in 
sums deposited unless there is an express stipulation to that 
effect. The receipt must be produced when payment of either 
principal or interest is required, and endorsed by the depositor : 
where it is made out in two or several names the endorsement of 
each is required. In the case of a deposit receipt being lost the 
amount is repaid to the depositor upon a satisfactory indemnity . 4 
Current account. — When money is deposited on current ac- 
count it is repayable on*written orders from the customer called 

1) Collins, pp. 123, 126. . 3) Collins, p. 123. 

2) Act XXVI of 1881, s. 77. 4) ib., pp. 127, 129. 
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^cheques. Together with a book of cheques a book called a 
pass book is delivered by bankers to their customers, in which 
at the head of the first page the bankers are described as the 
debtors and the customer as the creditor; on the debit side are 
entered all sums received by the bankers on account of the 
customer, and on the credit side all sums paid to him or on his 
account. The customer should return it from time to time to 
the hankers to be made up ; on the entries being made up, it is 
returned to the customer, who if he sees any error should return 
the book to be rectified. An entry in a pass book of an amount 
to the credit of the customer is evidence prima fade of such a 
lodgment having been made, and will bind the banker unless he 
can prove it was made in error. 5 

Overdrawn current account. — A customer is as a rule only 
allowed to overdraw his account upon deposit of security or upon 
furnishing a guarantee : but if he is permitted to overdraw against 
deposited securities, the banker cannot dishonour his cheque 
which does not overdraw beyond the value of the securities de- 
posited {unless by so drawing the customer violates an agreement 
or understanding) without giving notice to that effect. An agree- 
ment by a banker, express or implied, to allow his customer a 
stated overdraft is binding upon the banker unless there is a 
failure of the conditions under which the agreement was made, 
or the aspect of the position and business of the customer has 
altered. 6 The banker is not entitled to charge his customer 
interest at any rate per cent, unless the customer has agreed to 
pay it, or unless such agreement may be inferred from the course 
of dealing between them. 

A letter of credit is an authority from the banker who 
signs it to the banker or person to whom it is addressed, upon 
advice to honour the drafts of the person named in it, and 
who produces the letter, and consequently, he alone is entitled 
to draw the draft or to receive payment. Each payment is 
entered on the letter of credit, and the correspondents are thus 
informed if the credit is exhausted before the expiration of the 
period named. The letter bears the signature of the party in 
whose favour it is issued, thus providing the identification re- 
quisite. 7 

Circular notes are bills of exchange of a certain amount, 
accompanied by a letter called a letter of indication, addressed 
to the foreign correspondent of the issuing banker, and which 
contains the signature (for identification) of the party for whose 
favour the notes are issued. The drawees of these notes are the 
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^ correspondents specified in the letter, and the notes are payable 
without acceptance to the party named in the letter. 8 

Loss of securities. — A banker, as bailee of securities deposit- 
ed with him by a customer, is not liable for their loss or theft un- 
less he failed to take as much care of them as a man of ordinary 
prudence would under similar circumstances have done. See 
v ‘ “Bailment” 

Bankers’ lien. — Bankers may* in the absence of a contract 
to the contrary, retain as a security for a general balance of ac- 
count any goods bailed to them.9 A banker has however no 
general lien upon securities deposited with him to secure a speci- 
fic sum ; nor upon securities deposited with him for a special 
purpose': such a special purpose being inconsistent with the exist- 
ence of a general lien. 

Bankers’ Books Evidence Act.— By and subject to the pro- 
visions of this Act, a certified copy of any entry in a banker’s 
book is in all legal proceedings prima jacie evidence of the exist- 
* ence of such entry, and admissible as evidence of the matters, 
transactions, and accounts therein recorded, in every case where, 
and to the same extent as, the original entry itself is by law ad- 
missible. Parties to a legal proceeding may apply to inspect and 
take copies of any entries in a banker’s book for any of the pur- 
poses of the proceeding, and for an order on the bank to produce 
certified copies of all such entries, accompanied by a further certi- 
v ficate that no other entries are to be found in the books of the 
bank relevant to the matters in issue in such proceeding. The 
terms “bank” and “banker” in the Act mean — (i) any company 
carrying on the business of bankers; ( 2 ) any partnership or in- 
dividual to whose books the provisions of the Act shall have been 
extended by the Local Government. “ Legal Proceeding ” in- 
cludes an arbitration. No officer of a bank can in any proceed- 
ing to which the bank is not a party be compelled to produce any 
banker’s book, the contents of which can be proved under this 
Act, or to appear as a witness to prove the matters, transactions 
and accounts therein recorded, unless by order of the Court or 
> a Judge made for special cause. 1 

Companies/'— No company can be formed for the purpose of 
banking consisting of more than ten persons, unless it is regis- 
tered under the Indian Companies Act, or is formed under some 
special Act or letters patent. 2 * 

Non-apparent alterations of negotiable instrument. — 
Where a note, bill, or cheque, has been materially altered, but does 
not appear to have be$n so altered, or where a cheque is presented 

i 8) ib., p. 240. 1) Act XVIII of 1891* ss. 2—6, 

r 9) Si 171, Contract Act. 2) Act VI of 1882, s. 4. 
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A) ActXYVI .00. _ „ * a 


3) Act XXVI Of I88x,s.8 9 . rl s c : h 

4) Act V of 1873, S. 4. I] fb. s ’ lbl 


7 ) s. 6 , lb. 
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deceased depositor does not exceed Rs. 1,000, such amount is ^ 
excluded in computing the fee chargeable on the probate under 
the Court-fees Act, 1870, or letters of administration, or certifi- 
cate (if any) granted in respect of his property. The person 
claiming probate, ike., should exhibit to the Court a certificate of 
the amount of the deposit belonging to the estate of the deceased. 
Such certificate signed by the Secretary of the bank is evidence 
of the amount of the deposit in* the bank belonging to the 
estate of deceased. 8 * 

European soldiers. — The above provisions do not apply to 
money belonging to the estate of any European officer, non- 
commissioned officer, or soldier dying in Her Majesty’s service in 
India, or of any European who, at the time of his death, was 
a deserter.? 

Deposits belonging to minors. — Any deposit made by, or 
on behalf of, any person under the age of 18 years, may be paid 
to him personally, if he made the deposit, or to his guardian for 
his use, if the deposit was made by any person other than the 
minor, together with the interest, and the receipt of any minor 
or guardian for money so paid to him is a good discharge. 1 

Deposits belonging to lunatics. — If any depositor becomes 
insane or incapable of managing his affairs, and if the insanity or 
incapacity is proved to the Secretary of the bank, the latter may 
from time to time make payments out of the deposit to any proper 
person, whose receipt is a sufficient discharge. Where a com- 
mittee or manager of the depositor’s estate has been duly appoint- 
ed, payments will only be made to it or him. 2 

Married women’s deposits. — Any deposit made by. or on 
behalf of a married woman, or by, or on behalf of a woman who 
afterwards marries, may be paid to her whether or not the 
Indian Succession Act, 1865, s. 4 (see “ Husband and Wife” 
and u Marriage”) applies to her marriage: her receipt for the 
money is a sufficient discharged See “ Marriage ” 


Cheques. 

A a cheque ” is a bill of exchange drawn on a specified 
banker and- not expressed to be payable otherwise than on de- 
mands A cheque in many respects resembles an ordinary bill 
of exchange, but is in some entirely different. <£ It does not 
require acceptance ; in ordinary course it Is never accepted; it 
is not intended for circulation ; it is given for immediate pay- 
ment; it is not entitled to days of. grace.”* The maker of a 
cheque is called the “ drawer,” and the person directed to pay. 


8 ) s, 8 , ib, 

9 ) S. 9, ib. 


1) s. 10, ib. 

2) s, 12, ib. 


3) s. 13, ib. 5) Chalmers, p. 13. 

•4) Act XXVI of 1881, s. 6. 
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that is the banker, is called the <c drawee.” 6 7 The majority of , 
provisions in regard to bills of exchange are applicable in" the’ 
case of cheques'-;' there are in addition certain provisions applic- 
able to cheques only. 

^ Liability of banker. — The drawee of a cheque having suffi- 
cient funds of the drawer in his hands properly applicable to the 
payment of such cheque must pay the cheque when duly requir- • 
ed so to do, and, in default -of such payment, must compensate 
the drawer for any loss or damage caused by such default.? 
Heavy damages may be recovered if the drawers credit has been 
injured by the banker’s failure to honour his customer’s cheque 
when he has sufficient assets in his hands. 8 9 

Presentment. — A cheque must, in order to charge the drawer, 
be presented at the bank upon which it is drawn before the 
relation between the drawer and his banker has been altered to 
the prejudice of the drawer £ as by the stoppage of payment 
by the bank. If the bank stops payment, and the payee could 
with reasonable diligence have presented the cheque before 
stoppage, the drawer is discharged ; l for when the holder of a 
cheque fails to present it for payment within a reasonable time, 
and the drawer sustains loss or damage from such failure, he is 
discharged from liability to the holder. 3 In order to charge any 
person except the drawer it is necessary to present a cheque within 
a reasonable time after delivery by such person. 3 A cheque 
should be presented or forwarded for presentment on the day 
after it is received. 4 

Forged indorsement. — Where a cheque payable to order 
purports to be indorsed by, or on behalf of the payee, the banker 
is discharged by payment in due course. 

Material alteration of cheque and non-apparent cros- 
sing v. ante . 

A crossed cheque is a cheque bearing across its face an addi- 
tion of the words “ and company” (or any abbreviation of these 
words) between two parallel transverse lines, or of two parallel 
tranverse lines simply, either with or without the words “ not ne- 
gotiable:” the addition is called a “crossing,” and if a cheque bears 
an addition of the abovementioned kind it is said to be crossed 
generally^ Where a cheque bears across its face an addition of 
the name of a banker, either with or without the words “not nego- 
tiable,” that addition is deemed a crossing, and the cheque deemed 
to be crossed specially, and to be crossed to that banker. 6 


6) Act XXVI of i88i, s. 7. 

7) s. 3i, ib. 

8) Chalmers, p. 14. 

9) Act XXVI of 1881, s. 72. 

1) Chalmers, p. 


2) Act XXVI of 1881-5.84. 

3) % 73- ib. 

4) Chalmers, p, 75. 

5) Act XXVI of 1881, 5. 123. 

6) s. 124, ib. 
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Crossing after issue. — Where a cheque is uncrossed, the* 
holder may cross it generally or specially, and where crossed 
generally, the holder may cross it specially. Where a cheque is 
crossed generally or specially, the holder may add the words 
“not negotiable.” Where a cheque is crossed specially, the 
banker to whom it is crossed may again cross it specially to 
another banker, his agent, for collection. 

Payment of crossed. chequS. — Where a cheque is crossed 
generally, the banker on whom it iS drawn cannot pay it other- 
wise than to a banker. Where a cheque is crossed specially the 
banker cannot pay it otherwise than to the banker to whom it 
is crossed, or his agent, for collection. Where a cheque is crossed 
specially to more than one banker, except when crossed to an 
agent for the purpose of collection, the banker on whom it is 
drawn must refuse payment. 7 

Payment of crossed cheque out of due course, — A 
banker who disobeys these rules and pays a cheque crossed gene- 
rally otherwise than to a banker, or a cheque crossed specially 
otherwise than to the banker to whom it is crossed, or his agent 
for collection, is liable to the true owner of the cheque for any 
loss he may sustain owing to the cheque having been so paid. 8 

“Not negotiable.” — A person taking a cheque crossed 
generally or specially, bearing in either case the words, “not 
negotiable,” has not, and is not capable of giving, a better title 
to the cheque than that which the person from whom he took 
it had.9 A cheque crossed “not negotiable” is still transferable, 
but “shorn of the main feature of negotiability, which is that 
a holder with a defective title can give a good title to a sub- 
sequent holder in due course.” 1 


Protection of bankers.-— Where the banker on whom a 
crossed cheque is drawn has paid it in due course , the banker pay- 
ing the cheque, and (in case such cheque has come to the hands 
of the payee) the drawer of the cheque, are respectively entitled 
to the same rights and placed in the same position in all respects 
as if the amount of the cheque had been paid to and received by 
its true owner. A banker who has in good faith and without 
negligence received payment for a customer of a cheque crossed 
generally or specially to himself, does not, in case the title to the 
cheque proves defective, incur any liability to the true owner of the 
cheque by reason only of having received such payment f v. also, 
ante “Non-apparent alterations of Negotiable Instrument,” p. 89. 

See <£ Bills of r chanr * arid Promissory Notes” 
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BILLS OF EXCHANGE AND PROMISSORY NOTES. 

Authorities — The. Negotiable Instruments Act (XXVI of 1SS1 : as amended) ; 
the same edited with Notes and Commentary by M. D. Chalmers, 1S82 : The 
Civil Procedure Code (XIV of 1882): Act XV of 1877 (Limitation). 

A negotiable instrument means a promissory note, bill 
of exchange, or cheque, expressed to be payable to a specified 
person or his order, or to the order of a specified person, or to 
the bearer, or to a specified person or the bearer. 1 

Parties to instruments. — Every person capable of con- 
tracting, according to the law to which he is subject, may bind 
himself and be bound by the making, drawing, acceptance, in- 
dorsement, delivery, an. d negotiation of a note, bill, or cheque. 

A minor may draw, indorse, deliver and negotiate such instru- 
ments so as to bind all parties except himself. 2 As to the making 
of negotiable instruments by Companies, v. “ Companies” p. 138. * 

Agency. — Every person capable of binding himself or being 
bound, may so bind himself or be bound by a duly authorized 
agent acting in his name. A general authority to transact busi- 
ness and to receive and discharge debts does not confer upon 1 

an agent the power of accepting or indorsing bills of exchange i 

so as to bind his principal. An authority to draw bills does not 
of itself import an authority to indorse .3 An agent who signs his r 

name to a note, bill, or cheque without indicating thereon that 
he signs as agent, or that he does not inter d thereby to incur 
personal responsibility, is liable personally on the instrument, 
except to those who induced him to sign upon the belief that the 
principal only would be held liable. 4 

Inland and foreign instruments. — A note, bill, or cheque 
drawn or made in British India, and made payable in, or drawn 
upon any person resident in, British India, is an inland instru- 
ment: any such instrument not so drawn, made, or made payable 
is a foreign instrument. In the absence of a contract to the fc - 
contrary, the liability of the maker or drawer of a foreign pro- 
missory note, bill, or cheque, is regulated in aif essential matters 
by the law of the place where he made the instrument, and the 
respective liability of the acceptor and indorser by the law of the 
place where the instrument is made payable. The law of any 
foreign country regarding notes, bills, and cheques, is presumed 
to be the same as that of Biitish India, unless and “until the 
contrary is proved. If a negotiable instrument is made, drawn, 

1} Act XXVI of 1881, s. 13. 3) s. 27, ib. 

2) s. 26, ib, a8, ib. 
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accepted, or indorsed out of British India, but in accordance with 
the law of British India, the circumstance that any agreement 
evidenced by such instrument is invalid according to the law of 
the country wherein it was entered into, does not invalidate any 
subsequent acceptance or indorsement made thereon in British 
India. Where a note, bill, or cheque, is made payable in a 
different place from that in which* it is made or indorsed, the law 
of the place where it is made payable determines what constitutes 
dishonour, and what notice of dishonour is sufficients 

Ambiguous instruments. — Where an instrument may be 
consrtued either as a note or bill, the holder may at his election 
treat it as either. 6 

Difference in words and figures. — If the amount under- 
taken or ordered to be paid is stated differently in words and in 
figures, the amount stated in words is the amount considered to 
be undertaken or ordered to be paid.? 

Summary suits on negotiable instruments. — In the 
High Courts and Small Cause Courts of Calcutta, Madras and 
Bombay and in the Court of the Recorder of Rangoon and of 
the Judge of Karachi and any other Court having ordinary 
Original Civil jurisdiction given powers in this behalf by notifica- 
tion of the Local Government, any suit upon a bill of exchange, 
hundi, or promissory note may, if the plaintiff so desires, be tried 
4 under a summary form of procedure. The suit is instituted by 
presenting a plaint in the ordinary form ; but the summons is in 
* a special form calling upon the defendant to obtain leave from 
the Court within the ten days from service to appear and defend 
the suit. The defendant cannot defend without such leave ; 
and in default of his obtaining such leave, or of appearance and 
defence in pursuance of such leave, the plaintiff will be entitled 
to a decree for any sum not exceeding the sum mentioned in the 
summons, together with interest, at the rate specified (if any) to 
the date of the decree, and a sum for costs which is fixed by rule 
of the High Court, unless the plaintiff claims more than such 
1 4 fixed sum, in which case the costs will be ascertained in the 
, m ordinary way. The decree may be enforced forthwith. The 

^ Court will, upqn application by the defendant, give leave to 

appear and to defend the suit, upon the defendant paying into 
Court the sum mentioned in the summons, or upon satisfactory 
affidavits, disclosing a defence, or su-eh facts as would make it 
incumbent on the holder to prove consideration, or such other 
facts as the Court may deem sufficient to support the application ; 
the defendant will not be required to pay into Court the sum 
mentioned in the summons, or to give security, unless the Court 

5) ss. II, X2,' 134, 137, 136, 135. 6) s. 17, ib. 7} s. x8, ib. 
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thinks his defence not to be prinut facie sustainable, or feels 
reasonable doubt as to its good faith. The holder of every dis- 
honoured bill of exchange or promissory note has the same 
remedies for the recovery of the expenses incurred in noting it 
for non-acceptance or non-payment, or otherwise, by reason of 
such dishonour, as he has for the recovery of the amount of the 
bill or note, 3 ■ * 

Setting aside of decree.— *\After decree, the Court may, under 
special circumstances, set aside the decree, and if necessary stay 
or set aside execution, and may give leave to appear to the sum- 
mons and to defend the suit, if it seem reasonable to it to do so, 
and on such terms as it thinks fit .9 

Deposit of instrument in Court : security for costs.*— In 
any summary suit the Court may order the bill, hundi, or note on 
which the suit is founded to be forthwith deposited with an 
officer of the Court, and may further order that all proceedings 
shall be stayed until the plaintiff gives security for the costs 
thereof. 1 

Attachment of. — See u Attachment ” 

Sal© of in execution.— See “ Execution 
Suit on lost negotiable instrument. — In case of any 
suit founded upon a negotiable instrument, if it be proved that 
the instrument is lost, and if an indemnity be given by the plain- 
tiff, to the satisfaction of the Court, against the claims of any 
other person upon such instrument, the Court may make such 
a decree as it would have done, if the plaintiff had produced the 
instrument in Court at the filing of the plaint. 2 

Joinder of parties. — A plaintiff may at his option, join as 
parties to the same suit all or any of the persons severally, or 
jointly and severally, liable on any one contract, including parties 
to bills of exchange hundis and promissory notes . 3 

Instruments in oriental language. — The Act does not 
affect any local usage relating to any instrument in an oriental 
language unless such usage is excluded by any words in the body 
of the instrument, which indicate an intention that the legal rela- 
tions of the parties thereto should be governed by the Act. 4 

Limitation. — A suit (i) on a bill or note payable at a fixed 
time after date ; (2) on a bill payable at sight, or after sight, but 
not at a fixed time (3) on a bill accepted payable at a particular 
place \ (4) on a bill or note payable at a fixed time after sight or 
after demand ; (5) on a bill or note payable on demand, and not 

8) Chapter XXXIX, Code of 2) s, fix, C. Pr. C. 

Civil Procedure. 3) s?29, C. Pr. C. 

9} s, 534, ib. 4) Act XXVI of x88r, s. 1, 

s. 535, ib. 
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f* accompanied by any writing restraining or postponing the right* 
to sue; (6) on a note payable by instalments; (7) on a note pay- 
able by instalments, which provides that if default be made in 
payment of one instalment, the whole shall be due ; (8) on a 
note given by the maker to a third person to be delivered to the 
payee after a certain event should happen ; (9) on a dishonoured 
foreign bill where protest has been made and notice given ; (10) 
by the payee against the drawer 2>f a bill, which has been dis- 
honoured by non-acceptance ; (ri) by the acceptor of an acco- 
modation bill against the drawer ; (12) on any other bill, or note ; 

must be brought within three years of the time (1) when 

the bill or note falls due ; (2) when the bill is presented ; (3) 
when the bill is presented at that place ; (4) when the time fixed 
expires; (5) the date of the bill or note; (6) the expiration of 
the first term of payment, as to the part then payable ; and for 
the other parts, the expiration of the respective terms of pay- 
" ment ; (7) when the first default is made, unless where the payee 
4, or obligee waives the benefit of the provision, and then when 
fresh default is made in respect of which there is no such waiver ; 
(8) the date of the delivery to the payee; (9) when the notice is 
given; (10) the date of the refusal to accept ; (11) when the 
acceptor pays the amount of the bill ; (12) when the bill or note 
becomes payable, s 

Bills of Exchange. 

v A bill of exchange is an instrument in writing containing an 
unconditional order , signed by the maker (called the Drawer) 
directing a certain person (called the Drawee) to pay a certain 
sum of money only to, or to the order of, a certain person (called 
the Payee) or to the bearer of the instrument. Neither in the 
case of a bill or promissory note is a promise or order to pay 
u conditional ” by reason of the time for payment of the amount, 
or of any instalment being expressed to be on the lapse of a 
certain period after the occurrence of a specified event which, 
f according to the ordinary expectation of mankind, is certain to 
happen (e.g., death) although the time of its happening may be 
uncertain. 

The sum payable may be “ certain ” although it includes future 
interest, or is payable at an indicated rate of exchange, or is 
% . according to the course of exchange, an<J although the instrument 
provides that on default of payment of an instalment, the balance 
unpaid shall become due. Again, the person to whom it is clear 
that the direction is given, or that payment is to be made, may 
* be a <£ certain person, ’’^although he is misnamed or designated 

5) Act XV of 1877, Sch. II Arts. 69—80. 
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•by description only. 6 A drawer may sign by the hand of his 
agent 7 When in a bill or endorsement the name of any person is 
given in addition to the drawee to be resorted to in case of need 
such person is called a £ * drawee in case of need." The 
making of the bill is completed by delivery. The first time a bill 
is delivered or negotiated it is said to be “issued.” 

Liability of drawer. — The drawer by the making and issue 
of a bill or cheque, binds hitfiself in case of dishonour by the 
drawee or acceptor, to compensate the holder, provided due 
notice of dishonour has been given to, or received by him. 3 No 
drawer of a bill or cheque, or maker of a note, and no acceptor of 
a bill for honour of drawer is permitted- in a suit thrreon by a 
“ holder in due course ” to deny the validity of the instrument as 
originally made or drawn.9 The drawer may, however, in an action 
against himself allege (i) want of consideration, except against a 
holder for consideration; 1 or (a) except against a “holder in due 
course,” that the instrument was obtained by unlawful means or 
for an unlawful consideration f or (3) that his name has been 
forged; or (4) that he was innuced by fraud to sign his name 
under the belief that he was signing a wholly different document* 
and that in so signing he acted without negligence ; or (5) that he 
had no capacity to contract ; or (6) that he never delivered the 
instrument as a bill of exchange. 

Acceptance. — Until acceptance, which is the assent of the 
drawee to the order of the drawer, the latter is primarily liable. 
After the drawer has signed his assent upon the bill, or if there 
are more parts than one, upon one of such parts, and delivered 
the same, or given notice of such signing to the holder, or to some 
person on his behalf, he is called the acceptor. When accept- 
ance is refused and the bill is protested for non-acceptance, and 
any person accepts it supra protest for honour of the drawer, or of 
any one of the indorsers such person is called an acceptor for 
honour , 3 The holder of a bill is entitled to an unqualified or 
(as it is sometimes called) <£ general ” acceptance, and if he fails 
to obtain it may eiiher treat the bill as dishonoured 4 or acquiesce 
in a qualified or limited acceptance. If the holder acquiesces in 
such an acceptance, or in one which substitutes a different place 
or time for payment, or which, where the drawees are not part- 
ners, is not signed by all the drawees, all previous parties whose 
consent is not obtained "to such acceptance are discharged as. 
against the holder and those claiming under him, unless on notice 
given by the holder they assent to such acceptance. 5 An accept- 


6} s. 5, ib. 
7} s, 27, ib. 
S) s. 30, ib* 


9} s. i2o, ib* 
1) s. 43, ib. 
a), s. 58, ib. 


3) s, 7, ib. 
4} s. 91, ib. 
<0 . s. 86. ih. 
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ance may be cancelled until it has been notified to the holder. 
On such notification it becomes complete and irrevocable. 

Liability of acceptor. — Except in the case of a cheque, no 
drawee of a bill is bound to accept it. No person except the 
drawee of a bill, or all or some pf several drawees, or a person 
named therein as a drawee in case of need, or an acceptor for 
honour, can bind himself by acceptance . 6 Until acceptance the 
drawer is the principal debtor ; aftgr acceptance the acceptor is 
the principal debtor, and the drawer and indorsers his sureties . 7 
The acceptor before maturity of a bill is bound to pay the amount 
thereof at maturity according to the apparent tenor of the accept- 
ance, and the acceptor of a bill at or after maturity is bound to 
pay the amount thereof to the holder on demand. 

In default of payment the acceptor is bound to compensate 
any party to the bill for any loss or damage sustained by him and 
caused by such default . 8 Where there are several drawees of a 
bill of exchange who are not partners, each of them can accept for 
himself, but none of them can accept it for another without his 
authority. An acceptor of a bill already endorsed is not relieved 
from liability by reason that such endorsement is forged, if he 
knew or had reason to believe the endorsement to be forged when 
he accepted the bill. An acceptor of a bill drawn in a fictitious 
name, and payable to the drawer's order, is not, by reason that 
such name is fictitious, relieved from liability to any holder in due 
course claiming under an endorsement by the same hand as the 
drawer’s signature, and purporting to be made by the drawer.^ 
v. also ante, “Liability of Drawer," and post, “Negotiation.” 

Presentment for acceptance. — In the absence of express 
stipulation presentment of a bill for acceptance, or of a note for 
payment (v. post) is (generally speaking) optional. It is usual and 
desirable to present the bill in order to obtain the security of the 
acceptor's name upon the bill, should e haccept, and in default of 
acceptance to get an immediate right of recourse against the 
drawer and indorsers. Presentment is necessary in the case 'of a 
bill payable after sight : if no time or place is specified in such a 
bill for presentment, it must be presented to the drawee for 
acceptance, if he can, after reasonable search, be found, by a 
person entitled to demand acceptance, within a reasonable time 
after it is drawn, ami in business hours on a business day. If the 
drawee cannot, after reasonable search, be found, the bill is 
dishonoured. If the bfd is directed to the drawee at a particular 
place, it must be presented at that place ; and if at the due date 
for presentment he cannot, after reasonable search, be found 

6 ) S, 33, ib* 7) s, 37, i . 8) s, 32, ib. 9} ss, 34, 41, 42, ib. 
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there, the bill is dishonoured. 1 If the maker, drawee or acceptor 
of a negotiable instrument has no known place of business, or 
fixed residence, and no place is specified in the instrument for 
presentment for acceptance or payment, such presentment may be 
made to him in person wherever he can be found. 2 Presentment 
for acceptance, or payment, may be made to the agent of the 
drawee, maker or acceptor, as the case may be, or where the 
drawee, maker or acceptor has died, to his legal representative, or 
where he has been declared ‘an insolvent, to his assignee. 3 The 
holder must, if so required by the drawee, allow the drawee 24 
hours (exclusive of public holidays) to consider whether he will 
accept it. 4 If the holder allows the drawee more than 24 hours 
(exclusive of public holidays) all previous parties not consenting 
to such allowance are thereby discharged from liability to such 
holder, s At the expiration of this time the bill should be demand- 
ed back. If the bill is returned generally accepted, the person 
who presented it must wait until payment is due. If the person 
presenting it obtains a qualified acceptance he may either treat 
the bill as dishonoured and give the necessary notices, or assent 
to the qualified acceptance. If he assents he must give notice to, 
and obtain the assent of, previous parties to such qualified accept- 
ance (v. ante). If lastly the drawee refuses to accept, the person 
presenting the bill may treat it as dishonoured : he then obtains 
an immediate right of recourse against the drawer and endorsers, 
and on notice to them of “ dishonour by non-acceptance ” an im- 
mediate right of action. 

Acceptance and payment for honour and reference 
in case of need. — When a bill of exchange has been noted or 
protested for non-acceptance or for better security, any person 
not being a party already liable thereon may, with the consent of 
the holder, by writing on the bill, accept the same for the honour 
of any party thereto. A person desiring to accept for honour 
must, by writing on the bill under his hand, declare that he accepts 
under protest the protested bill for the honour of the drawer or 
of a particular indorser whom he names, or generally for honour. 
Where the acceptance does not express for whose honour it is 
made, it will be deemed to be made for the honour of the drawer. 
An acceptor for honour binds himself to all parties subsequent 
to the party for whose honour he accepts to pay the amount of 
the bill if the drawee do not ; and such party and all prior parties 
are liable in their respective capacities to compensate the acceptor 
for honour for all loss or damage sustained by him in consequence 
of such acceptance. But an acceptor for* honour is not liable to 

1} s. 61, ib. In default of presentment no party to the bill is liable thereon 
to the person making such default. Where authorized by agreement or usage, pre- 
sentment (for acceptance or payment) through the post office by means of a 
registered letter is sufficient (ss. 61, 64 ib.) 
a A : flVs. 7 v i& LAVs.6q.ih. cl s. 83, ib. 
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the holder of the bill unless it is presented, or (in case the address 
given by such acceptor on the bill is a place other than the place 
where the bill is made payable) forwarded for presentment, not 
later than the day next after the day of its maturity. An acceptor 
for honour cannot be charged unless the bill has at its maturity 
been presented to the drawee fpr payment, and has been dis 
honoured by him, and noted or protested for such dishonour. 
When a bill of exchange has be€n noted or protested for non- 
payment, any person may pay the # same for the honour of any 
party liable to pay the same, provided that the person so paying 
or his agent in that behalf has previously declared before a notary 
public the party for whose honour he pays, and that such declara- 
tion has been recorded by such notary public. Any person so 
paying is entitled to all the rights, in respect of the bill, of the 
holder at the time of such payment, and may recover from the 
party for whose honour he pays all sums so paid, with interest 
thereon and with all expenses properly incurred in making such 
payment. Where a drawee in case of need is named in a bill of 
exchange, or in any indorsement thereon, the bill is not dis- 
honoured until it has been dishonoured by such drawee. A 
drawee in case of need may accept and pay the bill of exchange 
without previous protest . 6 

Negotiation. — After a bill, cheque, or note, is drawn, or made, 
and before the time arrives for payment, it may be transferred to 
one or more persons. When it is transferred to any person, so as 
to constitute that person the holder thereof, the instrument is 
said to be negotiated.? The general rule of law is that no person 
can give a better title to another than he himself possesses ; an 
exception to this rule exists however in the case of negotiable 
instruments. “These being part of the currency are subject 
to the same rule as money, and if such an instrument be transfer- 
red in good faith for value before it is over due, it becomes avail- 
able in the hands of the holder, notwithstanding fraud which 
would have rendered it unavailable in the hands of a previous 
holder.” The transfer must be by indorsement if the bill, note, 
or cheque is in legal effect payable 'to order, and by delivery of 
the bill is in legal effect payable to bearer. Every sole maker, 
drawer, payee, or indorsee, or all of several joint makers, drawers, 
payees, or indorsees of a negotiable instrument, may, if the nego- 
tiability of such instrument has not been restricted or excluded as 
mentioned in the next paragraph, indorse and negotiate the same. 
This however does not enable a maker and drawer to indorse or 
negotiate an instrument, unless he is in lawful possession or is 

6) ss. 108—116, ib. 


7) s. 14, ib* 
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Holder thereof : or enables a payee or indorsee to indorse or nego- 
tiate an instrument unless he is the holder thereof . 8 A negotiable 
instrument may be negotiated (except by the maker, drawee, or 
acceptor after maturity) until payment or satisfaction thereof by the 
maker, drawee, or acceptor at or after maturity, but not after such 
payment or satisfaction.^ If a bill which has been negotiated is, 
at or after maturity, held by the acceptor in his own right, all 
rights of action thereon are extinguished . 1 

Indorsement. — When the'maker or holder of a negotiable in* 
trument signs the same otherwise than as such maker, for the 
purpose of negotiation, on the back or face thereof, or on a slip 
of paper annexed thereto, or so signs for the same purpose, a 
•stamped paper intended to be completed as a negotiable instru- 
ment, he is s ud to endorse the same, and is called the indorser . 2 
Indorsements are either (i) “in blam 77 or “general 77 or (2) “in 
full 77 or “special . 77 An indorsement is said to b^ “in blank 77 
when the indorser signs his name only : if he adds a direction to 
pay the amount mentioned in the instrument to, or to the order of, 
a specified person, the indorsement is said to be “in lull / 7 and 
the person so specified is called the indorsee 3 of the instrument. 
Indorsement is completed by delivery, actual or constructive.^ A 
promissory note, bill of exchange or cheque payable to the order 
of a specified person, or to a specified person or order, is nego- 
tiable by the holder, by indorsement and delivery thereof. s The 

indorsement of a negotiable instrument followed by delivery trans- 
fers to the indorsee the property therein with the right of further 
negotiation • but the indorsement may, by express words, re- 
strict or exclude such right, or may merely constitute the indorsee 
an agent to indorse the instrument, or to receive its contents for the 
indorser, or for some other person . 6 Subject to the special pro- 
visions in regard to crossed cheques (see “ Bankers , Banking and 
Cheques 77 ) a negotiable instrument endorsed in blank is payable 
to bearer thereof, even although originally payable to order . 7 If 
a negotiable instrument after having been indorsed in blank, is 
indorsed in full, the amount of it cannot be claimed from the 
indorser in full, except by the person to whom it has been indorsed 
in full, or by one who derives title through such •person . 8 An in- 
dorsement is not valid for the purpose of negotiation if it purport 
to transfer only a part of the amount appearing to be due on the 
instrument * but where sudh amount has been partly paid, a note 
to that effect may be indorsed on the instrument, which may then 
be negotiated for the balanced No maker of a note* and no 


8} ss. 46—48, $1, ib. 2) s. 15, ib. 5) £ 48, ib. 8} s. 55, ib. 

9) s. 60, ib. 3) s. 16, ib. 6) s. 50, ib. 9) s. 56, ib. 

*) s. go, ib. 4) s. 46, ib. 7} s. 54. ib.. 
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acceptor of a bill payable to, or to the order of, a specified persorv 
can, in a suit thereon by a holder in due course, be permitted to 
deny the payee’s capacity, at the date of the note or bill, to indorse 
it. 1 No indorser of a negotiable instrument is, in a suit thereon by 
a subsequent holder, permitted to deny the signature or capacity 
to contract of any prior party to the instrument. Where the holder 
of a negotiable instrument, without the consent of the indorser, 
destroys or impairs the indorser’s remedy against a prior party, the 
indorser is discharged from liability to the holder to the same 
extent as if the instrument had been paid at maturity. 2 

The legal representative of a deceased person cannot negoti- 
ate by delivery only, a promissory note, bill of exchange, or cheque 
payable to order and indorsed by the deceased but not delivered.3 
He must himself re-indorse the bill and deliver it in order to ne- 
gotiate the bill. If he signs his name to a note, bill, or cheque 
he is liable personally thereon unless he expressly limits his lia- 
bility to the extent of the assets received by him as such.4 

Liability of indorser. — In the absence of a contract to the 
contrary, whoever indorses and delivers a negotiable instrument 
before maturity, without in such indorsement expressly exclud- 
ing, or making conditional his own liability, is bound thereby to 
every subsequent holder, in case of dishonour by the drawee, ac- 
ceptor, or maker, to compensate such holder for any loss or dam- 
age caused to him by such dishonour, provided due notice of 
dishonour has been given to, or received by, such indorser.* 
Every indorser after dishonour is liable as upon an instrument 
payable on demand. 6 No indorser of a negotiable instrument is, 
in a suit thereon by a subsequent holder, permitted to deny the 
signature or capacity to contract of any prior party to the instru- 
ment.? 

Exclusion of liability. — The indorser may, by express 
words in the indorsement, exclude his own liability thereon, or 
make such liability, or the right of the indorsee to receive the 
amount due thereon depend upon the happening of a specified 
event, although such event may never happen. Where an indorser 
so excludes his liability and afterwards becomes the holder of 
the instrument, ail intermediate indorsers are liable to him. 8 The 
holder of a negotiable instrument indorsed in blank may, with- 
out signing his own name, by writing above the indorser’s signa- 
ture a direction to pay to any other person as indorsee, convert 
the indorsement in blank into an indorsement in full; and the 
holder does not thereby incur the responsibility of an indorser^ 

1) s. 121, ib. * 4) s. 29, ib„ 7} 5. X22, ib* 

2) ss. 122, 40, ib. 4) s. 35, ib. 8} 3. 52,1b. 

3) s. 57, ib, 6) ib. 9) s* 49, ib. 
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• The u holder ” of a promissory note, bill of exchange, or cheque, 
means any person entitled in his own name to the possession 
thereof and to receive or recover the amount due thereon from the 
parties thereto. Where the note, bill, or cheque, is lost or de- 
stroyed, its holder is the person entitled at the time of such loss 
or destruction. 1 , 

e< Holder in due course ” means any person who for considera- 
tion became the possessor of a # promissory note, hill of exchange 
or cheque, if payable to beared, or the payee, or indorsee thereof, 
if payable to, or to the order of, a payee, before the amount men- 
tioned in it became payable, and without having sufficient cause to 
believe that any defect existed in the title of the person from whom he 
derived his title,* “ Holder in due course” is the equivalent for 
u bona-fide holder for value without notice” of English law. 
Every prior party to a negotiable instrument is liable thereon to 
a holder in due course until the instrument is duly satisfied/ 
The position of a holder in due course is a peculiar one, and an 
exception to the general rule applicable to personal property, that 
a seller though in possession of the property can give no better 
title to another than he has himself. In the case of negotiable 
paper “a thief or any other person having possession of such 
paper, fair upon its face, can give a bona-fide purchaser for value 
a good title to it against all the parties thereto as well as the true 
owner.” In the case of a lost negotiable instrument, or of one ob- 
tained from any maker, acceptor, or holder by means of an 
offence, or fraud, or for an unlawful consideration, no posses- 
sor or indorsee who claims through the person who found or so 
obtained the instrument, is entitled to receive the amount due 
thereon from such maker, acceptor, or holder, or from any party 
prior to such holder, unless he, or some person through whom 
he claims, was a holder thereof in due course/ A forged indorse- 
ment is regarded as a nullity, and therefore a a person who makes 
title through a forgery cannot claim the rights of a holder in due 
course, although he may have taken the bill for value and in per- 
fect good faith. A holder of a negotiable instrument who 
derives title from a holder in due course has the rights thereon 
of that holder in due course. 6 The holder *of a negotiable 
instrument who has acquired it after dishonour, whether by non- 
acceptance or non-payment, with notice thereof, or after maturity, 
has only, as against the other parties, the rights thereon of his 
transferor, provided that any person who, in good faith and for 
consideration, becomes the holder after maturity, of an afccommo- 

m 

i) s. 8, lb. 4} s. 58, ib., Chalmers, p. 62. 6} s. 53, Act XXVI 

2} s. 9, ib. 5) Chalmers, p. 63. of 1881. 
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dation note or bill may recover the amount of the note or bilP 
from any prior party. 7 Until otherwise proved, every holder of a 
negotiable instrument is presumed to be a holder in due course, 8 

Accommodation bills or notes.— If a bill be accepted for the 
accommodation of the drawer, the latter is the principal debtor and 
the acceptor the surety : if the acceptor has to pay the bill, the 
drawer must indemnify him. 9 An r “ accommodation party 5 ’ is a 
person “who has signed a bill as cjrawer, acceptor or indorser, 
without receiving any value therefor, but for the purpose of lend- 
ing his name to some other person.” 

Payment.— A promissory note, or bill of exchange, in which 
no time for payment is specified, and a cheque, are payable on 
demand. 1 In a promissory note or bill of exchange the expres- 
sions “ at sight ” and “ on presentment ” mean on demand. The 
expression after sight means, in a promissory note, after pre- 
sentment for sight, and, in a bill of exchange after acceptance, or 
^noting for non-acceptance, or protest for non-acceptance. 2 The 
i/ maturity of a note or bill is the date at which it falls due. Three 
days of grace are to be added- in the case of all notes and bills 
which in legal effect are not payable on demands When the day 
on which a note or bill is at maturity is a public holiday, the in- 
strument is deemed to be due on the next preceding business 
day. In calculating the date at which a promissory note or bill 
of exchange, made payable a stated number of months after date 
or after sight, or after a certain event, is at maturity, the period 
stated will be held to terminate on the day of the month which 
corresponds with the day on which the instrument is dated or 
presented for acceptance or sight, or noted for non-acceptance, or 
protested for non-acceptance, or the event happens, or where the 
instrument is a bill of exchange made payable a stated number 
of months after sight, and has been accepted for honour, with 
the day on which it was so accepted. If the month in which the 
period would terminate has no corresponding day, the period will 
be held to terminate on the last day of such month. In calculat- 
ing the date at which a promissory note or bill of exchange made 
payable a certain, number of days after date or after sight, or 
after a certain event, is at maturity, the day of the date, or of 
presentment for acceptance or sight, or of protest for non-accept- 
ance, or on which the event happens “‘will be excluded.* The 
person making payment is entitled on payment to have the instru- 
ment delivered up to him, or if the instrument is lost or cannot be 
produced, to be indemnified against any further claim.* (v. post.) 

si s' Sh I v ) S - I9> £ Ct XXVI 0f l88l ‘ 4) «. 2 3» 24. 25, Act 

8 l ru ? lb * , 2 ) S * 2I > lb * XXVI Of I88l 

9) Chalmers, p. 46. 3) s. 22, ib,, Chalmers, p, 34. 5) s. 81, ib. 
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* Presentment for payment. — In the absence of express stipu- 
lation, no presentment for payment is necessary in order *to 
charge the maker of a note or acceptor of a bill, except in the case, 
of a note, bill, or cheque, made, drawn, or accepted, payable at a 
specified place (v. post) which must, in order to charge the maker 
or drawer, be presented for payment at that place. 0 In order, 
however, to charge other parties, notes, bills and cheques, must 
be presented for payment to* the maker, acceptor, or drawee , 
respectively by or on behalf* of the holder 7 and subject, to the 
following rules : (in default of such presentment, the other parties 
thereto are t not liable thereon to such holder) — (i) Presentment 
must be made during the usual hours of business, and if at a 
banker’s, within banking hours. 8 (ii) A note or bill made payable 
at a specified period after date or sight must be presented for 
payment at maturity.^ (iii) A note payable by instalments must 
be presented for payment on the third day after the day fixed for 
payment of each instalment ; non-payment on such presentment 
has the same effect as non-payment of a note at maturity. 1 (iv) 
A note, bill, or cheque, payable at a specified place and not else- 
where, must, in order to charge any party thereto, be presented 
for payment at that place. 2 (v) A note or bill not made “pay- 
able at a specified place and not elsewhere must be presented 
at the place of business or residence of the maker, drawee, or 
acceptor, as the case may be ; and if there is no known place of 
business or fixed residence, and no place is specified for pre- 
sentment for acceptance or payment, presentment may be made 
to the maker, &c., in person wherever he can be found. 3 (vi) 
A negotiable instrument payable on demand must be presented 
for payment within, a reasonable time after it is received by the 
holder.* (vii) v. ante 44 Presentment for Acceptance.” As to pre 
sentment of cheques, see 44 Bankers , Bankings and Cheques” 

Payment in due course means payment in accordance with 
the apparent tenor of the instrument in good faith, and without 
negligence to any person in possession thereof under circum- 
stances which do not afford a reasonable ground for believing that 
he is not entitled to receive payment of the amount therein men- 
tioned.3 Presentment for acceptance or payment may be made 
to the duly authorized agent of the drawee, maker, or acceptor; 
or where the drawee, maker, or acceptor has died, to his legal re- 
presentative, or, where hS has been declared an insolvent, to his 
assignee. 6 

No presentment for payment is necessary, an4 the instru- 
ment is dishonoured at the due date for presentment, in any of the 

6) Chalmers, p, 71, s. 69. 9) s. 66, ib. 3) ss* 70, 71, ib. 6) s. 75, ib. 

7 ) s. 64, Act XXVI of 1881. i)* s* 67, ib. 4) s. 74, ib. 

8) s. 65, ib. , 2) s. 68, ib. 5) s. 10, ib. 
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following cases : — (a) If the maker, drawee or acceptor intention- r 
ally prevents the presentment, or if the instrument being payable at 
his place of business, he closes such place on a business day during 
the usual business hours, or if the instrument being payable at some 
other specified place, neither he nor any person authorized to pay 
it, attends at such place during the usual business hours, or if the 
instrument not being payable at any specified place, he cannot after 
due search be found ; (b) as against any party sought to be charg- 
ed therewith, if he has engaged topny notwithstanding non-pre- 
sentment; (c) as against any party, if, after maturity, with know- 
ledge that the instrument has not been presented he makes a part 
payment on account of the amount due on the instrument, or 
promises to pay the amount due in whole or in part, or otherwise 
waives his right to take advantage of any default in presentment 
for payment; (d) as against the drawer if the latter could not 
suffer damage from want of presentment.? 

Discharge from liability. — Subject to the next following pro- 
vis ons (clause c.)> payment of the amount due on a promissory 
note, bill, or cheque, must, in order to discharge the maker or 
acceptor, be made to the holder of the instrument. The maker, 
accrptor, or indorser, respectively, of a negotiable instrument, is 
discharged from liability thereon — (a) to a holder thereof who 
cancels such acceptor’s or indorser’s name with intent to discharge 
him, and to all parties claiming under such holder; (b) to a holuer 
there of who otherwise discharges such maker, acceptor or indorser, 
and to all parties deriving title under such holder after notice of 
such discharge ; (c) to all parties thereto, if the instrument is 
payable to bearer, or has been indorsed in blank, and such 
maker, acceptor, or indorser, makes payment in due course of 
the amount due thereon. See also Index sub. voc. “ Discharge 
from Liability.” 

Dishonour. — A bill is dishonoured by non-acceptance or 
non-payment, and a note or cheque by non-payment . 8 Where a 
drawee in case of need is named in the bill or in any indorsement 
thereon, the bill is not dishonoured until it has been dishonoured 
by such drawee.^ On dishonour of a note, bill or cheque by 
non-acceptance or non-payment, the holder or same party who 
remains liable thereon must give notice of dishonour to all 
other parties whom he seeks to make severally liable thereon, and 
to some one of several parties whom he seeks to make jointly liable 
thereon. No notice need be given to the maker of the dis- 
honoured' note, or the drawer or acceptor of the dishonoured bill 
or cheque . 1 Notice may be given to the agent of the person to 

7) S. 76, ib. 8) ss. 91, 93, ib. 9) s. 115, ib. 1} s. 93, ib* 


108 BILLS OF EXCHANGE AND PROMISSORY NOTES. 


-'whom it is required to be given, or where he has died, to his legal ' iJ ** 
representative, or where he has been declared an insolvent, to 
his assignee , 2 A party receiving notice must, in order to render 
any prior party liable to himself, transmit notice to such party 
unless the latter has already received notice . 3 When the instru- 
ment is deposited with an agent for presentment, the agent is 
entitled to the same time to give notice to his principal as if he 
were the holder giving notice of dishonour, and the principal is ? 
entitled to a further like period to give notice of dishonour.* 

When the party to whom notice of dishonour is despatched is ^ 
dead, but the party despatching the notice is ignorant of his 
death, the notice is sufficient. $ 

Requisites of notice. — Notice may be oral or written ; and 
may if written, be sent by post ; and mav be in any form ; but 
it must inform the party to whom it is given, either in express 
terms, or by reasonable intendment, that the instrument has been 
dishonoured, and in what way, and tnat he will be held liable 
thereon ; and it must be given within a reasonable time after * 

dishonour, at the place of business or (in case such party has no 
place of business) at the residence of the party for whom it is in- 
tended. If the notice is duly directed and sent by post and mis- 
carries, such miscarriage does not render the notice invalid . 6 ^ 

Effect of notice. — When a bill is dishonoured the holder has 
immediate right of recourse to previous endorsers and to the 
drawer : the effect of notice or protest duly given or made, is > ^ 
to convert this right of recourse into immediate right of action on 
the bill. 


Wliat is reasonable time. — In determining what is a reason- 
able time for presentment for acceptance or payment, for giving 
n >tice of dishonour and for noting, regard will be had to the 
nature of the instrument and the usual course of dealing with 
respect to similar instruments ; and, in calculating such time, 
public holidays will be excluded. If the holder and the party 
to whom notice of dishonour is given carry on business or live 
(as the case may be) in different places, such notice is given 
within a reasonable time if it is despatched by,. the next post or 
bn the day next after the day of dishonour. If the said parties 
carry on business or live in the same place, such notice is given 
within a reasonable time it is despatched in time to reach its 
destination on the day next after the day of dishonour. A party 
receiving notice of dishonour, who seeks to enforce his right 
against a prior party, transmits the notice within a reasonable 


a) 

3 ) 


s. 94, ib. 
s. 95, ib. 


4) s. 96, ib. 

5) : s. 9 7 , ib. 


6) s. 94, ib. 
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time if he transmits it within the same time after its receipr 
as he would have had to give notice if he had been the holder. 

No notice of dishonour is necessary — (a) when it is dis- 
pensed with by the party entitled thereto; (k) in order to charge 
the drawer when he has countermanded payment; (^r) when the 
party charged could not suffer damage for want of notice ; (d) 
when the party entitled to notice cannot after due search be 
found: or the party bound to give notice is, for any other 
reason, unable without any fault of his own to give it ; (<?) to 
charge the drawers, when the acceptor is also a drawer; (f) in the 
case of a promissory note which is not negotiable ; (g) when the 
party entitled to notice, knowing the facts, promises uncondition- 
ally to pay the amount due on the instrument.? 

Bills in sets. — Bills of exchange may be drawn in parts, 
each part being numbered and containing a provision that it shall 
continue payable only so long as the others remain unpaid. All 
the parts together make a set; but the whole set constitutes only 
one bill, and is extinguished when one of the parts, if a separate 
bill, would be extinguished. Exception .— When a person accepts 
or indorses different parts of the bill in favour of different 
persons, he and the subsequent indorsers of each part are liable 
on such part as if it were a separate bill. As between holders 
in due course of different parts of the same set, he who first 
acquired title to his part is entitled to the other parts and the 
money represented by the bill. 8 

Alterations. — Any material alteration of a negotiable instru- 
ment renders it void as against any one who is a party thereto at the 
time of making such alteration and does not consent thereto un- 
less it was made in order to carry out the common intention of 
the original parties : any such alteration if made by an indorsee 
discharges his indorser from all liability to him in respect of the 
consideration thereof.9 These provisions are subject to those 
relating to inchoate stamped instruments, the conversion of in- 
dorsement in blank into indorsement in full, qualified or limited 
acceptances (v. ante) and the crossing of cheques after issue (v 
“Bankers, Banking , and Cheques”). An acceptor or indorser is 
bound by his acceptance or indorsement, notwithstanding any 
previous alteration of the instrument* As to non-apparent alter/ 
tions, v. “Bankers, Banking, and Cheques.” 

Inchoate instrument.— If one person signs and delivers to 
another a paper properly stamped, and either wholly blank or hav- 
ing written thereon an incomplete negotiable instrument he there 
by gives primd facie authority to the holder to make or complete 

7) ss. xos, 106, 107, 98, ib. 8) ss. 132, 133, ib. 9) s . 87, ib. x ) s. 88, ib. 
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r ttpon it a negotiable instrument for any amount specified therein 
and not exceeding the amount covered by the stamp. The person 
signing is liable in the capacity he signed it to any holder in due 
course for such amount, provided that no person other than a holder 
in due course can recover from the person delivering the instru- 
ment anything in excess of the amount intended by him to be 
paid thereunder, 2 s 

Special rules of evidence. — Until the contrary is proved, 
the following presumptions will be made : — (a) that every nego- 
tiable instrument was made or drawn for consideration, and that 
every such instrument, when it has been accepted, indorsed, 
negotiated, or transferred, was accepted, indorsed, negotiated, or 
transferred for consideration ; (b) that every negotiable instru- 
ment bearing a date was made or drawn on such date ; (c) that 
every accepted bill of exchange was accepted within a reasonable 
time after its date and before its maturity ; (d) that every transfer 
of a negotiable instrument was made before its maturity ; (e) 
that the indorsements appearing upon a negotiable instrument 
were made in the order in which they appear thereon; (/) that 
a lost promissory note, bill of exchange or cheque was duly 
stamped ; (g) that the holder of a negotiable instrument is a 
holder in due course ; provided that, where the instrument has 
been obtained from its lawful owner, or from any person in law- 
ful custody thereof, by means of an offence or fraud, or has been 
obtained from the maker or acceptor thereof by means of an 
offence or fraud, or for unlawful consideration, the burthen of 
proving that the holder is a holder in due course lies upon 
him. 3 See also Index. 

Consideration. — A negotiable instrument made, drawn, ac- 
cepted, indorsed, or transferred without consideration, or for a con- 
sideration which fails, creates no obligation of payment between 
the parties to the transaction. But if any such party has trans- 
ferred the instrument with or without endorsement to a holder 
for consideration, such holder and every subsequent holder deriv- 
ing title from him, may recover the amount due on such instru- 
ment from the transferor for consideration or any prior party 
thereto. To this rule there are two exceptions : (i) no party for 
whose accommodation a negotiable instrument has been made, 
drawn, accepted, or indorsed, can, if he have paid the amount 
thereof, recover such amount from any accommodation party • ( 2 ) 
no party to the instrument who has induced any other party to 
make, draw, accept, indorse, or transfer, the same to him for a 
consideration which he has failed to pay or perform in full can 
recover thereon an amount exceeding the value of the conskiera- 

2) s, 20, Jb* 3) s. xiS, ib. 
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tion (if any) which he has actually paid or performed. 4 When* 
the consideration for which a person signed a note, bill, or cheque, 
consisted of money, and was originally absent in part, or has sub- 
sequently failed in part, the sum which a holder standing in imme- 
diate relation with such signer is entitled to receive from him is 
proportionally reduced. The draper of a bill stands in immediate 
relation with the acceptor, the maker of a note, bill, or cheque with 
the payee, and the indorser with* the indorsee. Other signers 
may by agreement stand in immediate relation with a holder. 
Where a part of the consideration for which a person signed a 
note, bill, or cheque, though not consisting of money, is ascer- 
tainable in money without collateral inquiry, and there has been a 
failure of that part, the sum which a holder standing in immediate 
relation with such signer is entitled to receive from him is pro- 
portionately reduced. 5 

Compensation. — The compensation payable in case of the 
dishonour of a promissory note, bill of exchange or cheque, by any 
party liable to the holder or any indorsee, will (except in cases 
provided for by the Code of Civil Procedure, section 532. v. 
ante pp. 95, 96) be determined by the following rules : — (a) the 
holder is entitled to the amount due upon the instrument, toge- 
ther with the expenses properly incurred in presenting, noting and 
protesting it ; (b) when the person charged resides at a place 
different from that at which the instrument was payable, the 
holder is entitled to receive such sum at the current rate of ex- 
change between the two places ; {c) an indorser who, being liable, 
has paid the amount due on the same is entitled to the amount 
so paid with interest at six per centum per annum from the date 
of payment until tender or realization thereof, together with all 
expenses caused by the dishonour and payment ; {d) when the 
person charged and such indorser reside at different places, the 
indorser is entitled to receive such sum at the current rate of ex- 
change between the two places ; (e) the party entitled to com- 
pensation may draw a bill upon the party liable to compensate 
him, payable at sight or on demand, for the amount due to him, 
together with all expenses properly incurred by him. Such bill 
must be accompanied by the instrument dishonoured and the 
protest thereof (if any). If such bill is dishonoured, the party 
dishonouring the same is liable to m^ke compensation thereof 
in the same manner as in the case of the original bill. 6 

Suretyship. — See “ Indemnity and Guarantee I 

Protest. — When a note or bill has been dishonoured by 
non-acceptance or non-payment, the holder may cause such 

4) s. 43, ib. 3) s< 44, 42, ib. 6) s. 117, ib. 
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^dishonour to be noted by a notary public, upon the instrument, 
or upon a paper attached thereto, or partly upon each. The note 
must be made a reasonable time after dishonour, and must speci- 
fy the date of dishonour, the reason (if any) assigned for such dis- 
honour, or, if the instrument has not been expressly dishonoured, 
the reason why the holder treats it as dishonoured, and the 
notary’s charges. When a note or bill has been dishonoured by 
non-acceptance or non-payment, the holder may, within a reason- 
able time, cause such dishonour to be noted and certified by a 
notary public. Such certificate is called a “ protest.” In a suit 
upon an instrument which has been dishonoured, the Court will, 
on proof of the protest, presume the fact of dishonour, unless 
and until such fact is disproved. When the acceptor of a 
bill of exchange has become insolvent, or his credit has been 
publicly impeached, before the maturity of the bill, the holder 
may, within a reasonable time, cause a notary public to demand 
better security of the acceptor, and on its being refused may, 
within a reasonable time, cause such facts to be noted and 
certified as aforesaid. Such certificate is called a protest for 
better security. A protest must contain— (a) either the instru- 
ment itself, or a literal transcript of the instrument and of 
everything written or printed thereupon ; (b) the name of the 
person for whom and against whom the instrument has been 
protested; (c) a statement that payment or acceptance, or 
better security, as the case may be, has been demanded of 
such person by the notary public ; the terms of his answer, if 
any, or a statement that he gave no answer, or that he could not 
be found ; (d) when the note or bill has been dishonoured, the 
place and time of dishonour, and when better security has been 
refused, the place and time of refusal ; (e) the subscription of the 
notary public making the protest ; (/) in the event of an ac- 
ceptance for honour or of a payment for honour, the name of the 
person by whom, of the person for whom, and the manner in 
which, such acceptance or payment was offered and effected. A 
notary public may make the demand mentioned in clause (c) 
either in person or by his clerk or, where authorised by agreement 
or usage, by registered letter. When a promissory note or bill 
of exchange is required by law to be protested, notice of such 
protest must be given instead of notice of dishonour, in the 
same manner and subject*to the same conditions ; but the notice 
may be given by the notary public who makes the protest. All 
bills of exchange drawn payable at some other place than the 
place mentioned as the residence of the drawee, and which are 
dishonoured by non-acceptance, may, without further presentment 
to the drawee, be protested for non-payment, in the place specified 
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for payment, unless paid before or at maturity. Foreign bills 
must be protested for dishonour when such protest is required 
by the law of the place where they are drawn. Where a bill or 
note is required to be protested within a specified time or before 
some further proceeding is taken, it is sufficient that the bill has 
been noted for protest before the expiration of the specified time 
m or the taking of the proceeding * and the formal protest may be 
extended at any time thereafter as of the date of the noting.? 

Lost Bill. — Where a bill has been lost before it is overdue 
> the person who was the holder of it may apply to the drawer to 
give him another bill of the same tenor, giving security to the 
drawer, if required, to indemnify him against all persons what- 
ever in case the bill alleged to have been lost shall be found 
again. If the drawer on request as aforesaid, refuses to give 
such duplicate bill, he may be compelled to do so. 8 

# Promissory Notes. 

A promissory note is an instrument in writing (not being a 
bank note or currency note) containing an unconditional undertak- 
ing, signed by the maker, to pay a certain sum of money only to, 
or to the order of, a certain person, or to the bearer of the instru- 
ments A promissory note may be in any form of words, which 
fulfil the requirements of this section and from which the inten- 
tion to make a note appears. 1 The maker may sign by the hand 
of his agent. 2 Delivery actual or constructive is necessary to 
& complete the instruments For most purposes the same or similar 
considerations apply both to bills and notes. The following pro- 
ceedings relating to bills have no application to notes, viz,, 
presentment for acceptance, acceptance, reference in case of 
need and acceptance supra protest .4 

f An I. O. U. is not a promissory notes unless (as it generally does 
not) it contains a promise to pay : “it is evidence of an account 
stated, not necessarily of money lent, and may be used for the 
purposes for which an account stated can be used,” but it is not 
a negotiable instrument. 

Presentment for sight.-— A note, payable at a certain period 
; \ after sight, must be presented to the maker for sight (if he can 
after reasonable search be found) by a person entitled to demand 
payment, within a reasonable time after it is made, and in busi 
ness hours on a business day. In default of such presentment, no 
party thereto is liable thereon to the person making such default. 6 

See ante , " Bills of Exchange 

33, 104, 
pp. 8, 9. 
of 1881, s. 4. 


7) ss. 9 £— io 4A, no, ib, 

8) s. 4SA, ib. 

9) s. 4, ib. 

1) Chalmers, p. 8. 

2) Act XXVI of 1881, s. 27. 
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Authorities— Contract Act (IX of 1872): the same edited by Sir H. Cunning. ( 
ham and H. H. Shephard, 189** : Act XV of 1877: and cases cited. 

A bond is strictly speaking a written acknowledgement, under ! 
seal, of a debt or obligation*; the person giving the bond is called 
the obligor, and he to whom it is given is called the obligee. A v 
bond is called single when it is without a penalty, and an obligation 
when (as is usual) it contains a penalty, with a condition for the 
payment of money, or the performance of some obligation. A 
‘ bond 1 includes any instrument whereby a person obliges him- 
self to pay money to another, on condition that the obligation 
shall be void if a specified act is perform e i, or is not performed, 
as the case may be . 1 In India, contracts under seal having no 
special privilege attached to them and being treated on the same 
footing as simple contracts ; 2 bonds are rarely under seal. No 
technical form of words is necessarv to constitute a bond. Any 
words declaring the intention of the parties and denoting the ob- 
ligation will be sufficient, provided the writing be on stamped 
paper of proper value and signed and delivered by the party > 
intended to be charged. Practh ally, bonds as security for the pay- 
ment of money are being superseded by promissory notes and are 
mainly used as securities for the performance of some obligation. ' 
Although essentially the same, bonds have different names in 
accordance with the nature of the transaction in connection with 
which they are executed — eg., administration -bonds, security- 
bonds, customs-bonds, indemnity-bonds, bail-bonds, &c. In most 
of the vernacular dialects of India a bond is called a { khat* 
Penalty and liquidated damages. — Under English law a 
distinction is drawn between money recoverable by way of penalty, 
and money recoverable by way of liquidated damages. In the 
latter case the whole sum is recoverable: in the former the '* 
penalty is regarded merely as a security for the damages actually 
sustained. But in Indian Courts the distinction is ignored. * 
When a contract has been broken, if a sum is named in the 
contract as the amount to be paid in case of such breach, the 
party complaining cf Jfche breach is entitled, whether or not 
actual damage or loss is proved to have been caused thereby, to 
receive from the party who has broken the contract reasonable 
compensation not exceeding the amount so named , eg. —A contracts 
with B that if A practises as a surgeon ’ within Calcutta, he will 
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pay B Rs. 5,000. A practises as a surgeon in Calcutta. B is* 
entitled to such compensation, not exceeding Rs. 5,000, as the 
Court considers reasonable. 3 

Bonds for performance of public duty are exceptions 
to the above-stated rule. When any person enters into any 
bail-bond, recognizance, or oj:her instrument of the same 
nature, or under the provisions of any law, or under the 
orders of the Government of Indkfor of any Locd Government, 
gives any bond for the performance of any public duty or act 
in which the public are interested, he is liable upon breach of 
the condition of any such instrument, to pay the whole sum 
mentioned therein. A person however who enters into a contract 
with Government does not necessarily thereby undertake any 
public duty, or promise to do an act in which the public are 
interested. 4 

. Bond to secure payments by instalments. — If in a 

bond, under which the money due is agreed to be paid by fixed 
' instalments, it is stipulated that on default in payment of any one 
instalment, the whole balance due on the bond be immediately 
payable, such stipulation is not penal ; the effect of it is merely, 
to remit the parties to their original position. Therefore on de- 
fault of payment of any instalment, the obligee may at once sue 
the obligor on the bond for the whole amount unpaid. But it 
would be otherwise if, on the supposed default, a larger sum 
> than that originally due were agreed to be paid, as where in a 
bond payable in two instalments, it was stipulated that on de- 
fault in payment of either instalment double the entire amount 
of the bond should become payable at once. 5 

Bonds given for an unlawiul consideration or with an 
illegal object are void. See “Contract.” Thus bonds given in con- 
sideration of future cohabitation are void, though bonds founded 
on past cohabitation are valid, and not liable (unless there are 
other elements in the case) to be set aside. 6 Bonds in restraint of 
trade, or marriage, or by way of wager, or without consideration 
^and not within the excepted cases) are also void. See “ Contract.” 

* Stipulations to pay enhanced interest. — A stipulation in 
a bond that the debtor shall, on default in paying up the prin- 
cipal at a certain time, pay for the future compound interest or 
interest at a higher rate, is not penal ir\ its character and there- 
fore on default the obligee may sue for and obtain interest at the 
« enhanced rate. 7 


3) Act IX of 1872, s. 74. 4) ib. 

Cunningham and Shephard’s Contract Act, and cases there cited, p. 223. 

6 3 All., 7 87 : L. R. 1 6 Eq., 275, 282 : 33 L. ?., Cb. 461 : 6 B and C, 133. 

7) Cunningham and Shephard, p. 224. 
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Bonds made Tby joint obligors or in favour of joint 
obligees. — See “ Contract ” (joint promisors). 

Discharge of surety.— See “Indemnity and Guarantee? 

Administration-bond. — In the case of a. bond executed by 
an administrator under S. 256 of the Succession Act, the holder 
can only recover under it the damage that has resulted to himself 
or those interested in the bond from the breach complained of. 8 

Bail-bond — See “Bail” * 

Bonds conditioned for good conduct or faithful ser* 
vice of a person in an office or employment. — In the case 
of these bonds the liability of the surety is co-extensive with the 
duration of the office,* which may be annual, permanent, or 
uncertain as the case may be. If the duration of office be un- 
certain, the liability will be equally so. 1 If there be substantial 
change in the employment, as that of a clerk being promoted 
to the office of manager — or in the firm of employers, as that of 
the retirement of a partner — the surety will be discharged from 
his obligation, as to transactions subsequent to the change.® See 
“ Indemnity and Guarantee,” 

Limitation. — A suit (1) on a single bond where a day is 
specified for payment ; (2) on a single bond where no such day is 
specified ; (3) on a bond subject to a condition : (4) on a bond 
payable by instalments, which provides that if default be made in 
payment of one instalment the whole shall be due ; (5) on any 
other bond — must be brought within three years of; (1) the day so 
specified ; (2) the date of executing the bond ; (3) the time when 
the condition is broken; (4) the time when the first default is 
made, unless where the payee or obligee waives the benefit of the 
provision, and then when fresh default is made in respect of which 
there is no waiver ; (5) the time when the bond becomes payable. 
A single, or simple, bond expresses a single obligation without 
alternative conditions ; it may be defined as, a written engagement 
for the payment of money without a penalty.s 

8) 10 All., 29. 

9) 2 Wms, Saund., 41 iA., 3 Ex., 380. 

j) 26 L. J. Q. B., 90. 

a) 3 Q. B. 276 : 29 L. J. Q. B., 150, 6 E and B. 911 : 10 Ex., 689 : s. 133, 
Contract Act and ss. 129, 130, ib. 

3) Act XV of 1877, Sch, IX. arts. 66, 67, 68, 75, 80 ; I. L. R., 4 All,, 3.- 
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Authorities — L uraley (W. G.) On By-l&ws : Act XV of 1877 : cases cited. 

Definition. — ■“ A by-law is a rult obligatory on a body of per- 
sons or over a particular district, not* being at variance with the 
general laws of the realm, and being reasonable and adapted to 
the purposes of the Corporation, and any rule or ordinance of a 
permanent character which a corporation is empowered to make 
either by the Common or Statute Law. It is a law made with due 
legal obligation, by some authority less than the sovereign authori- 
ty, in respect of a matter specially or impliedly referred to that 
authority, and not provided for by the general law of the land.”* 
The authority to make by-laws arises (1) by necessary implication 
(where no express provisions exist) ; (2) by charter ; (3) by express 
statute. The mode of making by-laws is generally prescribed by 
the charter or statute giving authority to make them. 

Clubs. — The general body have power to make by-laws or 
rules for the governance of themselves, and these rules are recog- 
nised by Courts of Law. The members are bound by them, and 
cannot obtain redress against the decision of the general or 
governing body upon them where they are fairly and bona fide 
acted upon. 3 The general rule as to powers of this class (< e.g ,, 
the powers of a committee of a club) is “that persons exercising 
them are protected from civil liability, if they observe the rules 
of natural justice, and also the particular statutory or conven- 
tional rules (if any) which may prescribe their course of action. 
The rules of natural justice appear to mean, for this purpose, 
that a man is not to be removed from office or membership, or 
otherwise dealt with to his disadvantage, without having fair and 
sufficient notice of what is alleged against him, and an oppor- 
tunity of making his defence ; and that the decision, whatever it 
is, must be arrived at in good faith with a view to the common 
interest of the society or institution concerned. If these condi- 
tions be satisfied, a Court of Justice will not interfere, not even if 
it thinks that the decision was in fact wrong. If not, the act 
complained of will be declared void, and the person affected by 
it maintained in his rights until the matter has been properly and 
regularly cjealt with. These principles apply to the expulsion of 

1) Lumley, p. 2. „ 

2) ib. 11 : L. R, f 5 Eq., 63: 33 L. T., 642. Pollock on Torts {2nd ecU t 
PP* io 9 - iio » and cases there cited : 2 Mac. and G. 216 (removal of a director of a 
company) 17 Ch. Div. 615 (expulsion of a member from a club) 40 L. J. Ch., 4C2 
(Minister of Baptist Chapel) 11 Ch. Div., 353 : 13 Ch. Div„, 346 (club cases). 
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*a partner from a private firm when a power of expulsion is con- 
ferred by the partnership contract 3 

Properties of by-laws. — “ As a by-law is a law made by an 
inferior authority, it must not only contain all the properties of a 
public law, but is subject to certain qualifications arising out of 
the subordination of the authprity that makes it. Hence in the 
first place a by-law must (i) be consistent with , and not repugnant 
to, the general law; (2) provide* something in addition to the general 
law , and therefore must noP simply re-enact it ; (3) it must not 
make a provision in respect of a matter already provided for other 
than what the general law has prescribed. In the second place a 
by-law must he (4) certain in its enactment, /.«?., free from am- 
biguity, and must afford complete direction to those who are to 
obey it 3(5) general in its application ; (6) reasonable ; (7) positive in 
its terms, and directed to prohibit or enjoin an act by the persons 
upon whom it is to operate ; (8) it must contain a proper sanc- 
tion by prescribing a definite penalty for the breach of it (9) it 
must not be ultra vires (v. post). These are the legal aspects of a 
by-law. The policy or expediency, the usefulness or futility, the 
applicability, the urgency or necessity for the by-law, are subjects 
for the consideration of the confirming authority, where there is 
one, but do not raise questions of law : though they may sometimes 
assist in the consideration of the question of the reasonableness 
of the by-law, or its excess of authority.” 5 

Nuisances. — Corporations and other bodies have been em- 
powered to make by-laws for the more prompt and convenient sup- 
pression of nuisances. “No doubt the general rule of by-laws is 
that they must be reasonable, and not prejudicial to the king or 
subject. But when the subject-matter of a law is the prevention 
of nuisances the consideration must be upon the convenience in 
general, taking in the crown, the party, and the people : and 
where the general convenience is greater than the inconvenience, 
the by-law may be proper and reasonable.” 6 

Ultra vires. —A by-law is said to be ultra vires when it is 
made in respect of any matter not within the authority of the body 
enacting it, or so as to operate upon persons not subject to it. 
Where the power is conferred by charter or statute for a particular 
purpose, the by-law must not got beyond, the scope of the char- 
ter or statute. By-laws which are ultra vires are invalid. 7 

Limitation. — A suit 'upon a Statute, Act, Regulation, or By- 
Law, for a penalty or forfeiture must be brought within one year 
of the time when the penalty or forfeiture is incurred. 8 r 

3) ib. ; 10 Ha., 493 : L. R., 9, Ex. 190. 4) Se<*8 Mad. H. C., Ap. 3. 

Without an express provision in 5) Lumley, p. 86. 

the articles, a partner cannot be 6} C.t. H., 409, Bosworth v. Herne. 

expelled at all : see s. 253, Indian 7) Lumley, p. 149. 

Contract Act. 8) Act XV of 1S77, Sch. II, AsU, 6. 
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Authorities— Act III of 1865 (Carriers) : Maude and Pollock’s Law of Merchant S 

Shipping, 4th ed. : Carver’s Carriage by Sea (1891): Act IX of 1856 (Bills 

of Lading) : Act IX of 1890 (Railways) : txoodeve's Railway Passengers {1885) : 

Indian Penal Code : Act XV of 1877 : ^Act IX of 1872 (Contract) : and cases 

cited. 1 

Common Carriers by Land or Inland Navigation. 

Authorities— Act III of 1865 (Carriers) : Act IX of 1872 (Contract) : Act XV 
of 1877 : Indian Penal Code : cases cited. 

A common carrier is a person, other than the Government, 
engaged in the business of transporting for hire property from 
place to place by land or inland navigation, for all persons indis- 
criminately. 1 

General liability of common carriers. — The rule of 
common law is that a common carrier is an insurer of goods 
made over to him for conveyance, and that he is liable for all \ 

accidents or loss not caused by the act of God or the Queen's 
enemies. Explaining the phrase act of God it has been said 
that u a common carrier is not liable for any accident as to which 
he can show that it is due to natural causes directly and exclu- ; 

sively, without human intervention, and that it could not have 
been prevented by any amount of foresight and pains and care 
reasonably to be expected from him." Whether common carriers 
in India are governed by this rule of the Common Law is a : 

doubtful point. The question has been decided in the affirma- 
tive by the High Court of Bengal, and in the negative by the 
High Court of Bombay. The latter Court have held that the 
Common Law rule is no longer in force, being inconsistent with 
the provisions of the Contract Act, 2 and that therefore the liabili- 
ty of common carriers is that of ordinary bailees and governed 
by s. 15 1 of this Act.3 The High Court of Bengal however have I 

held that the Common Law rule, being a special usage or custom j 

of trade, stands unaffected by the provision of the Contract Act. 4 
According to the view of the law taken by the Bombay High ! 

Court a common carrier, in the absence of any special contract, ; 

is not responsible for the loss, destruction, or deterioration of the I 

goods delivered over to him for conveyance, if he has taken as • ! 

much care of the goods delivered to him as a man of ordinary 
prudence would, under similar circumstances, take of his own 
goods of the same bulk, quality, and value as the goods delivered.* 

1) Act III of 1865. s. 2. ^ 4) I. L. R., 10 Cal, 16&. [ 

2) ss. 151,152. 5) s* 15L Contract Act. See Bailment" j 

3) I. L. R. f 3 Bom., 109, ■ 1 


CARRIERS. 


rAccording to the law as accepted in Bengal a common carrier is 
(in the absence of a special contract) liable for all accidents or 
loss not caused by the act of God or the Queen’s enemies. 

This liability is modified by the Carriers’ Act, which was 
introduced not only to enable common carriers by land or inland 
navigation to limit their liability for loss of, or damage to, 
property delivered to them to be carried, but also to declare 
their liability for loss of, or damage to, such property, occasioned 
by the negligence or criminal acts of themselves, their servants, 
or agents. 

Liability in case of goods over Rs. 100 in value and of 
a certain description. — In the case of goods of the following 
description — gold and silver coin : gold and silver in a manu- 
factured or unmanufactured state : precious stones and pearls ; 
jewellery : time-pieces of any description : trinkets : bills and 
hundis : currency notes of the Government of India, or notes 
of any banks, or securities for payment of money, English or 
foreign : stamps and stamped paper : maps, prints, and works of 
art : writings : title-deeds : gold or silver plate or plated articles : 
glass : china : silk in a manufactured or unmanufactured state, 
and whether wrought up or not with other materials : shawls and 
lace : cloths and tissues embroidered with the precious metals, 
or of which such metals form part : articles of ivory, ebony, or 
sandal wood, — and which exceed Rs. ioo in value, — it is neces- 
sary to declare to the carrier or his agent their description and 
value. Without such a declaration a common carrier is not 
liable for their loss or for any damage to them. 6 Every carrier 
may require payment for the risk undertaken in carrying property 
exceeding Rs. ioo in value and of the abovementioned descrip- 
tion, at such rate of charge as he may fix : provided that, to 
entitle such carrier to payment at a rate higher than his ordinary 
rate of charge, he shall have caused to be exhibited in the place 
where he carries on his business as a carrier, notice of the higher 
rate of charge required, printed or written in English and in the 
vernacular. 7 In case of the loss of, or damage to, property of the 
value and description abovementioned, when the value and de- 
scription has been declared, and payment has been required, the 
person entitled to recover in respect of such loss or damage is 
also entitled to recover any money actually paid to such carrier 
in consideration of the aforementioned risk. 8 

Liability not limited by notice. — The liability of any 
common carrier for the loss of, or damage to, any property deli- 
vered to him to be carried (not being of the description above- 
mentioned) cannot be limited or affected by any public notice; 

6) s. 3, and Schedule Act III of 1865. 7) s. 4, ib. 8) 5. 5, ib* 
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but any such carrier, not being the owner of a railroad, or tram- 
v road constructed under the provisions of Act XXII of 1863 may, 
by special contract, signed by the owner of such property so 
delivered as last aforesaid, limit his liability in respect of the 
same .9 The liability of the owner of a tramroad constructed 
under the above Act cannot be so limited by special contract : he 
will however only be liable for ldss or damage caused by negli- 
gence, or a criminal act on his part, or on that of his agents or 
servants. 1 , 

Negligence. — Every common carrier is liable to the owner 
for loss of, or damage to, any property delivered to him to be 
carried when such loss or damage shall have arisen from the neg- 
ligence or criminal act of the carrier, or of any of his agents 
or servants. 2 A plaintiff however in a suit against a common 
carrier for loss, damage or non-delivery is not required to prove 
that the loss, damage, or non-delivery was owing to the negli- 
gence, or criminal act of the carrier, his servants, or agents . 3 

Effect of delivery to carrier and stoppage in tr ansi tu 
— v./ost and “ Contract ” 

Dak carriage. — A person carrying on the ordinary business of 
a proprietor of dak carriages is not a “ common carrier. ” Such a 
person is bound to exercise reasonable and ordinary care in 
respect to luggage entrusted to him, but is not responsible for any 
loss which may not arise from the negligence or default of him- 
self or his servants.* 

Criminal breach of trust by carrier. — Whoever being 
entrusted with property as a carrier, wharfinger, or warehouse 
keeper, commits criminal breach of trust in respect of such pro- 
perty, is punishable with imprisonment (simple or rigorous) for a 
term which may extend to seven years and is also liable to fine 5 
See “ Trusts and Trustees T 

Limitation.-— A suit against a carrier (i) for compensation 
for losing or injuring goods: (2) for compensation for delay in 
delivering goods must be brought within two years of the time 
when (r) the loss or injury occurs : (2) when the goods ought to 
be delivered. 6 & 


Carriers by Sea. 

Authorities Maude and Pollock’s Law of Merchant Shipping, 4th ed., Carvers’ 
2 SS& cited. .“ * 1856 : 

G ® n ®r al lability at Common Law.— By the Common Law 
the habihty of the carrier by sea is that of the common carrier 


9) s. 6, ib. 3) s. 9,1b, 

1) s. 7, ib. 4) sN. W.,237. 

2) s. 8, ib. 5) Penal Code, s. 407. 


6) Act XV of 1 877, Sch. II, 
Art. 30, 31. 
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land (v. ante.) Every shipowner who carries goods for hire in hiV 
ship undertakes to carry them at his own absolute risk the act of 
God (v. ante) or of the Queen’s enemies alone excepted unless 
y agreement, between himself and a particular freighter on a 
ThAf U n r y oya P e > he limits hi s liability by further exceptions 7 
a hlnn ° Wmg 15 a summar y ‘he Common Law rules Where 
•5 crpnA t'J'or receives goods to be carried for reward, whether in 
wW Ship Wlth S° ods of °ther shippers, or in a chartered shin 

t aoaTf 63 ^ emirdy 3t the disposal of the one Sight? 

fh * ’ K p t f from express contract, implied at Common Law • (A 

ah loss nr dS^ "S ?*** the goods in safet L answering for 
his hands t ? ge W ? Ch m f y happen t0 them wbi le they are in 
of PnH > ( 2 ) Un ^ ess that has been caused by some act 

,° h f » G ° d ' " » f b « “emies, or some defect or L™i t , o 

I tS'f l ; eni “ li '‘-' «• then packages, or through a volution 
cepdons Z “*?■ ( 3 ) a„d“tha, those 2 

ca£f°f! n l a ° 6 X T se h!m > lf he has not been reasonably 
if thtnl f ° r g T d against the cause of los s or damage • or 
totr-i °1 damage has been due t0 some unfitness of the shin 
to receive the cargo, or to unseaworthiness which existed when 

CommTnT nCed f her VOyage ' 8 UsuaIly however this Slit ?t 
party o? bU t” ?ad™’ “ leSSened ' 01 ”« difM b 7 »“ i 

M rs sw acb “Xsr of rat ’ ous 

s wu? r« a & 

srES 

This is afterwards Schatedtvte mStance ’ S iv , en b 7 the mate. 
> b «P for the bm of £ 

■-A T « TC* ® 


7) L. R. 7 , Ex. 367. 8) Carver, pp. 22 , 23 . 


9 ) ib„ p, 7 , 
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generally made out: one or more of these is sent by the shipper* 
of the goods to the person for whom they are intended, one is 
retained by the shipper himself, and another is kept by the master 
for his own guidance : a bill of lading specifies the name of the 
master, the port and destination of the ship, the goods, the con- 
signee, and the rate of freight. 1 The bill of lading contains the 
contract of affreightment, which iS a contract to carry goods by 
sea for a fixed payment called freight. A bill of lading is a nego- 
tiable instrument, and is transferable by endorsement, the pro- 
perty in the goods thereby passing to the endorsee. 2 Every con- 
signee and endorsee to whom the property in the goods passes by 
consignment, or endorsement, is vested with all rights of suit, and 
subject to the same liabilities in respect of such goods as if the 
contract contained m the bill of lading had been made with him- 
self.3 Rut nothing in the Act contained prejudices or affects any 
right of stoppage in transitu, or any right to claim freight against 
the original shipper or owner, or any liability of the consignee 
or endorsee, by reason, or in consequence of, his being such con- 
signee or endorsee, or of his receipt of the goods, by reason, or 
in consequence of, such consignment or endorsements 


Bill of lading: conclusive evidence of shipment. — Every 
bill of lading in the hands of a consignee or endorsee for valuable 
consideration, representing goods to have been shipped on board 
a vessel, is conclusive evidence of such shipment, as against the 
master or other person signing the same, notwithstanding that 
such goods, or some part thereof, may not have been so shipped, 
unless such holder of the bill of lading has had actual notice at 
the time of receiving the same that the goods had not in fact 
been laden on board, provided that the master or other person so 
signing may exonerate himself in respect of such misrepresen- 
tation, by showing that it was caused without any default on his 
part, and wholly by the fraud of the shipper, or of the holder, or 
some person under whom the holder claims.* Therefore a bill of 
lading in the hands of a bona-fide holder for value cannot be 
questioned by the master or other person signing it on the ground 
of the goods not having been laden. If the captain of a ship, 
signs bills of lading without having received on board the goods 
mentioned therein, the bills are void as between the owner and 
the pretended consignor. 

JF^ oonveyed seller of goods in possession of 
bill of lading.— See <c Title” 

Stoppage in transitu. — The right of stoppage ceases if the 
buyer, naving obtained a^ bill of lading or other document showing 


1) 

2 ) 


Maude and, Pollock, p. ^8. 
Act IX of 1856. 


3 ) s. 1, ib. 

4) s, 2, ib. 


S) s. 13, ib. 
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.title to goods, assigns it, while the goods are in transit to a 

second buyer who is acting in good faith and who gives valuable 
consideration for them. 6 B vamaoie 

Pledge of bill of lading. — See “ B ailment" 

Charter party is a written agreement by which a shipowner 
agrees to place an entire ship, or a part of it, at the disposal of a 
merchant for the conveyance of goods, binding the shipowner to 
t ansport them to a particular piace for a sum of monev which the 
merchant undertakes to pay as freight for their carriage. The 

ba ?f Party “"l 11 ? the contract °f affreightment, and embodies ' 
the terms upon which the shipowner lends the use of the ship, and 
contains stipulations as to the nature of the voyage, the time and 
t h° de °j em P|°y in g the vessel, the places of loading and deliver!' 

dawW? ^ ° f paying the frei = ht ’ the number of laS 
days (that is, the time allowed the freighter for loading and urn 
loading) and the rate of demurrage (that is the sum which is 

^hfrf k S a “ 6ratl0n t0 the shipowner for the detention of the 
ship beyond the time allowed.?) 

Limitation — v. ante, 

W w P f t uf in , tr , ansitu where Ml of lading Is pledged - 
• he ® a bli: t , or !f di pg or other instrument of title to any goods 
is assigned by the buyer of such goods by way of pled-e to 
secure an advance made specifically upon it, in good faith th* 
se er cannot, except on payment or tender to the pledgee of the 
advance so made stop the goods in transit, A sdls 

fh.hTTi 5 $°° d ? t0 B of the value of Rs. ,2^000. B asskns 

tcfof -Afield! 


C. B 
,000. 


vance of Rs 5,000 made to him nponlhe hi U of 
becomes insolvent, being indebted to C to the amount of Is 9 000 

to C of Rs ooo 0 S Sw he f ° d H eXCep - t ° n P avment or " tender 
value of Rs' ifZn A a , nd ensigns goods to B of the 
to r i RS ' 5 u’ B assigns the bl11 of ladin g for these goods 
a geneS ZT ^ SUm ° f Rs ' S’ 000 d ^ from him to Coupon 

toe buyer, but does not render the buyer liable for the K of 

tTethfeti ^ L ddi4y L 50 « 

the safe custody or delivery ofZZ g ZdZZ 

orders of A, who lives at Calcutta, thfep casksVf oil’to be sen! 


s. io2, Contract Act. 

8 ) 


Contract A^t d i03? d P ° U0Cl£ ’ PP ‘ 289 ’ 29 °' 
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to him by railway. A takes three casks of oil directed to B to~< 
the railway station, and leaves them there without conforming to 
the rules which must be complied with in order to render the 
railway company responsible for their safety. The goods do 
not reach B. There has not been a sufficient delivery to charge 
B in a suit for the priced 

Criminal breach of trust bjr carrier — v. ante . 

Railways. j 

Authorities— Act IX of 1890 (extends to the whole of British India, inclusive of 

Upper Burma, and, in so far as it has been, or may be extended under the provi- j 

sions of the Sindh-Peshin Railway Act 1887 of British Baluchistan, and applies i 

also to all subjects of Her Majesty within the dominions of Princes and States in 
India in alliance with Her Majesty, and to all native subjects of Pier Majesty £ 

without and beyond British India and those dominions): Goodeve’s Railway 
Passengers (1885.) 

Liability of railways as carriers. — The responsibility of 
^ a railway company for the loss, destruction, or deterioration of 
animals, or goods delivered to it to be carried by railway is that of 
a bailee, . Under ss. 151, 152 and 161 of the Indian Contract Act 
(v. “Bailment”) a railway administration will therefore not be 
liable, if it has taken as much care of the goods or animals deli- 
vered to it as a man of ordinary prudence would, under similar 
circumstances, take of his own goods of the same bulk, quality and 
value as the goods delivered. No agreement limiting that re- 
sponsibility is valid unless it is in writing and signed by, or on be- 
half of, the consignor, and is otherwise in the form approved by 
the Governor-General in Council. Nothing in the Common Law of 
England or in the Carriers 5 Act, 1865, regarding the responsibility 
of common carriers with respect to the carriage of animals or goods 
affects the responsibility (as in this section defined) of a railway 
administration, 1 

Loss of, or injury to, animals.-— In the case of the loss, 
destruction, or deterioration of animals, the responsibility of the 
railway company does not exceed, in the case of elephants or 
horses, Rs. 500 a head ; in the case of camels or horned cattle, 

Rs. 50 a head; or in the case of sheep, goats, dogs or other 
4, animals, Rs. 10 a head, unless the respective animals have been 
at the time of their delivery for carriage declared to be of a 
higher value. 

Where such higher value has been declared, the railway com- 
pany may charge a higher rate of freight. 2 

Passenger’s luggage. — A railway company is not respon- 
sible for .the loss, destruction, or deterioration of any luggage 
belonging to, or in charge of, a passenger unless a railway servant 
has booked it and given a receipt for it. 3 

9) S. 91, ib, 1) Act IX of 1890, s. 72. 2) s 4 73> lb. 3) s. 74, ib* 
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* Articles of special value.— When any articles of the nature 
mentioned in the next paragraph are contained in any parcel, or 
package delivered to a railway company for carriage by railway, 
and the value of such articles in the package or parcel exceeds 
Rs. ioo, the railway company is not responsible for the loss, 
destruction or deterioration of. the parcel or package, unless the 
consignor caused its value anO contents to be declared, or de- 
clared them at the time of delivery, and if so required by the 
railway company, paid, or engaged to pay a percentage on the 
value so declared by way of compensation for increased risk.4 

Articles of special value (in alphabetical order). — Bank 
notes ; bills of exchange ; carvings ; china (articles of); clocks ; cloths 
and tissue [of which gold or silver forms a part, not being the uni- 
form of an officer, soldier, sailor, police-officer or volunteer, or of 
any public officer, British or foreign, entitled to wear uniform] ; 
coral ; ebony ; engravings ; essential oils used in the manufacture 
of itr or other perfume ; furs ; glass ( articles of ) ; gold and silver 
[coined or uncoined, manufactured or unmanufactured] ; hundR ; 
ivory ; jewellery ; lace ; lithographs ; maps ; marble (articles of); 
musical instruments; musk; opium; paintings; pearls; photo- 
graphs ; plated articles ; pottery (art) ; promissory notes ; precious 
stones ; sandalwood ; scientific instruments ; sculpture ; securities 
(Government) ; shawls ; silks ; silver (coined or uncoined, manu- 
factured or unmanufactured); stamps (Government); time-pieces; 
title-deeds ; trinkets; watches ; works of art; writings, 3 

Loss of, and damage to, articles of special value. — When 
any parcel or package of which the value has been declared as 
abovementioned, has been lost, or destroyed, or has deteriorated, 
the compensation recoverable will not exceed the value so de- 
clared, and the burden of proving the value so declared to have 
been the true value will, notwithstanding anything in the declara- 
tion, lie on the person claiming the compensation. 6 

Examination of articles of special value. — A railway 
company may make it a condition precedent of carrying a parcel 
declared to contain any article mentioned in the above list, that 
a railway servant has been satisfied by examination or otherwise 
that the parcel actually contains the article declared to be therein.? 

Proof of loss, etc. — It is not necessary for the plaintiff, in 
any suit against a railway administration for compensation for 
loss, destruction, or deterioration of animals or goods delivered 
to it for carriage, to prove how the loss, destruction or deterio- 
ration was caused. 8 

Claim to be made within six months. — A person will not 
be entitled to a refund of an over-charge in respect of animals 

4) s. 75" ib. 5 ) ib.. Sell. II, 6 ) ib, 7 } ih. 8 ) s„ 76 , ib. 
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or goods carried by railway, or to compensation for the loss," 
destruction, or deterioration of animals or goods delivered to 
be carried, unless his claim to the refund or compensation has 
been preferred in writing by him, or on his behalf, to the railway 
administration within six months from the date of the delivery 
of the animals or goods for carriage by railway. 9 

Suits for compensation for* injury to through booked 
traffic. — Notwithstanding anything in any agreement purporting 
to limit the liability of a railway administration, with regard to 
traffic while on the railway of another administration, a suit for 
compensation for loss of. the life of, or personal injury to, a 
passenger, or for loss, destruction or deterioration of animals or 
goods where the passenger was, or the animals or goods were 
booked through over the railways of two or more railway admin- 
istrations, may be brought either against the railway company from 
which the passenger obtained his pass or purchased his ticket, or 
to which the animals or goods were delivered by the consignor, 

(as the case may be) or against the railway administration on whose 1 

railway the loss, injury, destruction or deterioration occurred. 1 

Loss of goods carried partly on inland waters. — When 
a railway administration under contract to carry animals or 
goods by any inland water, procures the same to be carried in 
a vessel not being part of a railway, the responsibility of the 
railway administration for the loss, destruction,, or deterioration 
of the animals or goods during their carriage in the vessel, is the 
same as if the vessel were part of such a railway. 2 

Liability of railways in respect of accidents at sea.— 

When a railway administration contracts to carry passengers, 
animals, or goods, partly by railway and partly by sea, a condi- 
tion exempting the railway administration from responsibility 
for any loss of life, personal injury, or loss of, or damage to, 
animals or goods which may happen during the carriage by sea 
from the act of God, the king’s enemies, fire, accidents from 
machinery, boilers, and steam, and all and every other dangers 
and accidents of the seas, rivers, and navigation of whatever 
nature and kind soever shall, without being expressed, be deemed 
to, be part of , the contract, and subject to that condition, the 
railway administration shall, irrespective of the nationality or 
ownership of the ship used for the carriage by sea, be respon- 
sible for any loss of life, personal injury; or loss of, or damage to, 
animals or goods which may happen during the carriage by sea, 
to the extent to which it would be responsible under the Mer- 
chant Shipping Act, 1854, and the Amendment Act, 1862, if 
they were registered under the former of those Acts, and the 

9) s. 77, ib. I) s, 80, ib. 2) s. Sr, ib. 
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railway administration were owner of the ship and not to any 
greater extents 

Effect of delivery to carrier and stoppage in transitu 
— v. ante and 66 Contract” 

Cattle trespass on railway. — See “ Trespass ” 

Action for injuries to passengers. — An action by a pas- 
senger against a railway company in respect of injuries is found- 
ed entirely in negligence. The company do not warrant the 
safety of the passengers ; tfeeir undertaking or obligation as to 
them is that as far as human care (including in that term skill 
and foresight) can go, they will provide for their safe conveyance. 
Their duty or contract is, that all persons connected with the 
carrying and with the means and appliances of the carrying, 
with the cariages, the road, the signalling, and otherwise, shall 
use care and diligence, so that no accident shall happen. It is 
always a question whether the mischief could have been reason- 
ably foreseen. But if when everything has been done that human 
prudence can suggest for the security of the passengers, an acci- 
dent happens, the company will not be liable . 4 A plaintiff must 
not however have so far contributed to the injury by his own 
neglect, that but for such neglect the injury would not have 
happened. 

Limitation — v. ante. 

3) s. 82, ib. 

4) Goodeve's “ Railway Passengers,” Ed. 1885, pp. 47, 59, 


CHAMPERTY AND MAINTENANCE. 

Authorities— Contract Act (IX of 1872) : and cases cited. 

Maintenance under English law denotes the offence com- 
mitted by a person who, having noninterest in a suit, maintains 
or assists either party, with money oj otherwise, to prosecute or 
defend it. It and champerty are in England misdemeanours at 
Common Law and punishable with fine and imprisonment. It 
and champerty are also prohibited by several statutes. 

Champerty. — Every champerty implies a maintenance, but 
every maintenance is not champerty. Champerty is the unlawful 
maintenance of a suit in consideration of some bargain to have 
part of the thing in dispute, or some profit out of it, if the suit is 
successful. Under English law a champertous agreement is invalid 
and cannot be enforced. 

Law in India. — In India neither maintenance nor champerty 
is an offence, nor is a champertous agreement per se invalid. The 
specific English law of maintenance and champerty has not been 
introduced into India, 1 but champertous agreements are void 
under s. 23 of the Contract Act if they are opposed to public 
policy. The Court will consider whether the transaction is merely 
the acquisition of an interest in the subject-matter of litigation 
bond fide entered into, or whether it is an unfair or illegitimate 
transaction got up for the purpose merely of spoil or of litigation, 
disturbing the peace of families and carried on from a corrupt and 
improper motive. 2 

A fair agreement to supply funds to carry on a suit in 
consideration of having a share of the property, if recovered, 
ought not (in the opinion of the Privy Council) to be regarded 
as being, per se , opposed to public policy. Indeed, cases may 
: easily be supposed in which it would be in furtherance of right and 
justice, and necessary to resist oppression, that a suitor who had 
a just title to property, and no means except the property it- 
self, should be assisted in this manner.3 But agreements of this 
kind are carefully watched by the Courts, and when found to be 
extortionate and unconscionable, so as to be inequitable against 
the party ; or to be made, not with the bond fide object of assist- 
ing a claim believed to be just, and of obtaining a reasonable 
recompense therefor, but for improper objects, as for the purpose of 
gambling in litigation, or of injuring or oppressing others by abet- 
ting and encouraging unrighteous suits* they are to be declared 
contrary to public policy, a»d effect is not to be given to them.4 


1) 4 Ind, App., 45. 

2) L. R., 1 Ind. App„ p, 241* 


3) L. R... 4 Ind. App., p.47. 

4) ib., 
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Authorities — Code of Civil Procedure, ch, 40 : Act X of 1865 : Act IV of 1882, 

' rni . ° 

when suits relating to public charities may be 
brought. — In case of any alleged breach of any express or con- 
tractive trusts created for public, charitable or religious purposes 
or whenever the direction of the Court is deemed necessary for 
the administration of any such trusts, the Advocate-General act- 
ing ex-officio , or two or more persons having an interest in the 
trust, and having obtained the consent in writing of the Advocate- 
General, may institute a suit in the High Court or the District 
Court within the local limits of whose civil jurisdiction the whole 
or any part of the subject-matter of the trust is situate, to obtain 
a decree — (a) appointing new trustees under the trust ; { h ) vesting 
any property in the trustees under the trust ; (c) declaring the 
proportions in which its objects are entitled ; (d) authorizing the 
whole or any part of its property to be let, sold, mortgaged, or ex- 
changed ; (e) settling scheme for its management, or granting 
such further or other relief as the nature of the case may require. 
The powers conferred by this section on the Advocate-General 
may, outside the presidency towns, be, with the previous sanction 
of the Local Government, exercised also by the Collector or by 
such officer as the Local Government may appoint in this behalf/ 

Bequest to religious or charitable uses. — No man having 
a nephew or niece, or any nearer relative (v. “ Intestacy; Table of 
consanguinity ”) has power to bequeath any property to religious or 
charitable uses, except by a will executed not less than twelve 
months before his death, and deposited within six months from its 
execution in some place provided by law for the safe custody of the 
wills of living persons : e.g., A having a nephew makes a bequest by 
a will not executed or deposited as required— for the relief of poor 
people ; for the maintenance of sick soldiers ; for the erection or 
support of a hospital ; for the education and preferment of or- 
phans ; for the support of scholars; for the erection or support 
of a school ; for th® building and repairs of a bridge ; for the 
making of roads ; for the erection or support of a church ; for the 
repairs of a church; for the benefit of ministers of religion; for 
™ _™f tion or support of a public garden all these bequests 


etc.) 
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Cypres doctrine. — Charities are favoured by law and receive * 
a more liberal construction than gifts to individuals. The rule 
of cy prh is applied to charitable bequests, where from the ob- 
jects of the bequest being uncertain, or the persons who are to 
take non-existent, or the bequest being unable to be carried into 
exact execution, or for other like causes, a literal execution be- 
comes inexpedient or impracticable. ‘The Court in such cases will 
carry out the will as nearly as it can according to the original pur- 
pose or (as the technical expression is) *y prh .3 Thus the court 
may if necessary sanction a different scheme from that proposed 
by the testator, or if no object exists answering the description, 
may devote the subject of the bequest to other charities. 

Transfer of property in perpetuity for benefit of 
public.— The rule against “Perpetuity” (see “ Transfer of 
Property “ Perpetuity ”) does not apply to property transferred 
for the benefit of the public in the advancement of religion, 
knowledge, commerce, health, safety, or any other object object 
beneficial to mankind/ 

Charitable and religious societies. — See ** Societies 

Any income derived from property solely employed for re- 
ligious or charitable purposes is exempt from income-tax (v. 
a Income-tax.”) 

See “ Trusts and Trustees 

3) 2 Story’s Eq, Jur. 1169. 4) s. 17, Act IV of 1882. 
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Authorities — Act VI of 1882: Act VI of 1887: the same edited by L* p # * 
Russell (1C88) : and cases cited. I 

f Mode of forming company.— Any seven or more persons 
associated for any lawful purpose may, by subscribing their names 
to a memorandum of association and otherwise complying v 
with the requisitions of the Act in respect of registration, form 
an uncorporated company with or without limited liability . 1 For- 
eigners are persons within the meaning of this section, although 
the whole or any part of the business of the proposed company 
is intended to be transacted out of British India . 2 

A promoter is one who undertakes to form a company with 
reference to a given project and to set it going, and who takes 
the necessary steps (a mere projector is not a promoter) to ac- 
complish that purposed Promoters stand undoubtedly in a 
fiduciary position to the company.* A promoter is accountable 
to the company for all moneys secretly obtained by him from it 
just as if the relationship of principal and agent or trustee and 
cestui que trusth%.& really existed between him and the company 
when the money was so obtained . 4 5 

Necessity for and effect of registration.— No company, 
association, or partnership consisting of more tha n ten persons 
may be formed for the purpose of banking unless it is registered 
as a company under the Act, or is formed in pursuance of an 
Act of Parliament or some other Act of the Governor-General in 
Council, or by Royal Charter or Letters Patent; and no com- 
pany, association, or partnership consisting of more than twenty 
persons may be formed for the purpose of carrying on any other 
business that has for its object the acquisition of gam by the com- 
pany, association or partnership, or by the individual members 
thereof, unless it is registered as a company under this Act, or is 
formed in pursuance of some other Act or of Letters Patent . 6 
After registration of the memorandum and articles (if any) of as- 
sociation the Registrar gives a certificate of incorporation ; 
thereupon the subscribers to the memorandum of association, 
together with such other persons as may fromt ime to time be- 
come members of the company, become a body corporate by the 
name contained in the memorandum of assocatioii, capable of 


1) Act VI 

2) ib. 

3) aC.P. 


of 1882, s. 6* 
Div., 541* 


4) 3 App. Cas., 1230. . 

5) 33 Cb. Div., 44, v. post, *' Prospectus* 

6) Act VI of 1882, s, 4* 
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exercising all the functions of an incorporated company and 
having perpetual succession and a common seal. 7 

The memorandum, of association is the charter of a com- 
pany and defines the limitation of its powers. The company is so 
to speak identified by its memorandum of association: it must 
be signed by each subscriber in the presence of, and be attested 
by, one witness at least. When regfstered it binds the company 
and its members to the same extent as if each member had sub- 
scribed his name thereto, and there -were in the memorandum 
contained, on the part of himself, his heirs, executors and ad- 
ministrators, a contract to observe ail the conditions of such 
memorandum subject to the provisions of the Act. 8 Every mem- 
orandum, must contain (1) the name of the company; (2) the 
address of its registered office ; (3} the objects for which the com- 
pany. is established. The memorandum of a company limited by 
shares or by guarantee must contain further particulars.^ (v. post). 

No alteration of the memorandum may be made by any 
company : this rule is subject to the following exception. A 
company limited by shares may so far modify the conditions con- 
tained in its memorandum, if authorized so to do by its regulations 
as originally framed, or as altered thereafter by special resolu- 
tion, as to (i) increase its capital by the issue of new shares of 
such amount as it thinks expedient; or (ii) consolidate and divide 
its capital into shares of larger amount than its existing shares ; 
.or (in) convert its paid-up shares into stock; 1 or (iv) reduce its 
capital ; 2 or (v) sub-divide its shares p or (vi) reduce its capital 
by cancellation of unissued shares ;* or (vii) make the directors' 
liability unlimited .5 . , . 

' Articles of association. —The memorandum of association 
•may,- in the case of a company limited by shares, and must in the 
ease of a company limited by guarantee,- or unlimited, be accom- 
panied, when registered, by articles of association signed by the 
-subscribers to the memorandum of association, and presenting 
such regulations for the company as the subscribers deem expe- 
dient 6 The articles must be printed and signed by each sub- 
scriber in the presence of, and be attested by, one witness at the 
•least ;7 and must together with the memorandum of association 
be delivered to the Registrar of Joint-stock Companies who will 
•retain and register them. 8 The effect of |he articles when regis- 
tered is to bind the company and its members to the same ex- 
.tent as if each member had subscribed his name thereto, and as 


*7) s.’ 4 i» ib. 

B) s. n„ ib. : Russell, p, 11. •* 
'9) ss. 8, 9, io f ib. 

*1) s. 12, ib. ’ 1 


2) s. 13, ib. 
3} s. 24, ib. 

4) , s. 23,1b. 

5) s. 76, ib. 


6) s. 37, ib. 

7) s. 39, ib, 

8) / s, 40, ib. 
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if such articles contained a contract on the part of himself, Ms 
heirs, executors and administrators to conform to all the regula- 
tions contained in such articles subject to the provisions of the 
Act.9 The articles cannot extend the memorandum of association 
and cannot, except as expressly provided for, (v. ante) modify of 
alter it If the articles conflict with the memorandum, the former 
must give way to the latter, for that is the more important docu- 
ment of the two, and canribt be altered except in the particulars 
specified in the Act. 1 The articles are a contract between all 
the shareholders to comply with the regulations contained in 
in them : they are binding until altered 2 in the manner prescrib- 
ed by the Act ; that is, by a meeting duly called to pass a reso- 
lution altering them.s The Act obliges a company to furnish to 
every member at his request, on payment of a sum not exceed- 
ing one rupee for each copy, copies of the memorandum and 
articles of association.* 

The liability of members of a company formed under the 
Act may, according to the memorandum of association, be limited 
either — (i) to the amount, if any, unpaid on the shares respective- 
ly held by them ; or (ii) to such amount as the members may re- 
spectively undertake by the memorandum of association to contri- 
bute to the assets of the company in the event of its being wound 
up. s A company in which the liability of the members is limited 
in the first manner is called a company limited by shares, 
and in the second manner a company limited by guarantee. 
The memorandum of association of a company limited by shares 
must contain in addition to the particulars already noticed (v. 
ante) (i) the word f£ limited ” after the name of the company; 
(ii) a declaration that the liability of members is limited ; (iii) 
the amount of capital with which the company proposes to be 
registered, divided into shares of a certain fixed amount; no 
subscriber may take less than one share, and each must write 
opposite to his name the number of shares he takes. 6 The me- 
morandum of a company limited by guarantee must in addition 
to the particulars already noticed as common to every memoran- 
dum contain a declaration of guarantee and of the amount 
guaranteed.? Where no limit is placed on the liabilty of mem- 
bers the company is called an unlimited company. Where a 
"company is formed as a limited company, the liability of the 
"directors or managers of such company, or of the managing 
directors, may, if so provided by the memorandum of association, 
be unlimited. 8 For liability of members on winding up v. fost. 


9) s. 39,1b. 

1) Russell, pp. 12, 13. 

2) s. 76, Act VI of 188& 


3) Russell, p. 32. 

4) s. 42, Act VI of 3882. 

5) s. 7, ib. 


6) s. 8, ib. 

7) s. g, ib. 
6) s. 7, ib. 
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Associations not for profit.— Where any association which 
might be formed under the Act as a limited company proves to 
the Local Government that it is formed for the purpose of pro- 
moting commerce, art, science, charity, or any other useful ob- 
ject, and that it is the intention of such association to apply the 
profits, if any, or other income of the association in promoting 
its objects, and to prohibit the payment of any dividend to its 
members, the Local Government iqay direct such association to 
be registered with limited liability without the addition of the 
word “ limited ” to its name ; upon registration such an associa- 
tion enjoys all the privileges and is subject (with some few 
exceptions) to the obligations imposed on limited companies.^ 
Stock and shares. — Stock in a trading company like shares, 
is a share in the capital stock of the company, differing chiefly 
from shares in being subdivisible into fractional parts and regis- 
tered upon a different plan of book-keeping. A share is an 
indivisible whole, whether subject to calls or paid-up. Stock is 
share capital fully paid-up and consolidated. The consolidated 
stock of a company can be bought just in the same way as the 
stock of the public debt can be bought, split up into as many por- 
tions and subdivided into as small fractions as the purchaser may 
please. Independently of that however, it possesses all the quali- 
ties of shares. It is in fact, simply a set of shares put together 
in a bundle. 1 A stockholder in a trading or public company is 
in law and common parlance a shareholder. 2 Shares or other 
interest of any member of a company under the Act are moveable 
property capable of being transferred in manner provided by the 
regulations of the company and are not of the nature of real 
estate. Each share in the case of a company having a capital 
divided into shares, must be distinguished by its appropriate 
nuraber.3 

What is a “ member.” — The subscribers of the memoran- 
dum of association under the Act are deemed to have become 
members of the company whose memorandum they have sub- 
scribed, and upon the registration of the company must be 
entered as such upon the register of members : and every other 
person who has agreed with a company under the Act to become 
a member of such a company, and whose name is entered on the 
register of members, is deemed a member of the company.* 

How membership is acquired. — A man can only become 
a member of a company and a contributory by contract,* and 
there is no difference between a contract to take shares and any 

9) s. 2 6. ib. * 

1) L. R. 7, H.. L,, 724, 

2) 10 Ch. App„ 148. 



3I s. 44, Act VI of 1882. 

4) s. 45, ib. 

5) 5 Ch. D., 706. 
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* other contract. 6 To constitute a binding contract to take shares 
in a company, when such contract is based upon application and 
allotment, it is necessary that there should be — (i) an application 
by the intending shareholder; (ii) an allotment by the directors, 
of the company of the shares applied for ; and (iii) a communi- 
cation by the directors to the applicant of the fact of such 
allotment having been made.?* 

Allotment is generally nefther more nor less than the accept- 
ance by the company of the offer of an intending shareholder to 
take shares : it is an appropriation of a certain number of shares, 
but not of specific shares. s An application for shares must be 
accepted within a reasonable, time otherwise the applicant is not 
bounds 

A transfer of shares or interest in a company must be 
registered by the company at the request of the transferor just as 
if the application had been made by the transferee. 1 This provi- 
sion is for the protection of the transferor in case the transferee 
fails to perform his duty. The ordinary contract on the sale of 
registered shares is only that the seller shall give to the purchaser 
a valid transfer, and do all that is required to enable the pur- 
chaser to be registered as a member in respect of such shares ; 
the purchaser’s duty (which is not altered by this section) being to 
get himself registered as such member. 2 A transfer by the per- 
sonal representative of a deceased member of a company is, 
notwithstanding the representative may not himself be a member, 
of the same validity as if he was a member. 5 No company under 
the Act has power to buy its own shares.* Any company regis- 
tered under Acts XIX of 1857 or VII of i860 may cause its 
shares to be transferred in manner hitherto in use prior to the 
passing of Act VI of I882, or in such other manner as the com- 
pany may direct. 5 

Share-warrants to bearer.— A company limited by shares 
and authorized so to do may with respect to any share which is 
fully paid up, or with respect to stock, issue under their common 
seal a warrant called a tc share-warrant ’ 7 stating that the bearer 
thereof is entitled to the shares or stock therein specified, and 
may provide, by coupons or otherwise, for the payment of the 
future dividends on such shares or stock. 6 A share-warrant 
entitles the bearer to th^e shares or stock specified in it; such 
shares or stock may be transferred by the delivery of the share- 
Warrant.? The bearer of a share-warrant who surrenders it for 


29 Ch. D. , 426. 

ib. 

ib. 

L. R„ 1. Ex, 109. 


s. 29, Act VI of 1882. 
Russell, pp. 2f, 28. 
s. 46, Act VI of 1882. 
s. 249, ib. 


5 ) 


.'S.; : 223 t '"ib.';: 
s. 30 , ib. 
s. 31, ib* 
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cancellation is entitled to have his name entered as a member • 
in the register of members . 8 The bearer of a share-warrant may, 
if the regulations of the company so provide, be deemed to be 
a member of the company within the meaning of the Act either 
to the full extent, or for such purposes as may be prescribed by 
the regulations.® 

Calls upon shares.— A company if so authorized may— (a) 
make arrangements on the issue of shares for a difference between 
the holders of such shares in the amount of calls to be paid, and 
in the time of payment of such calls ; (b) accept from any 
member of the company who assents thereto the whole, or a part 
of the amount remaining unpaid on any share or shares held by 
him, either in discharge of the amount of a call payable in respect 
of any other share or shares held by him, or without any call 
having been made; ( c ) pay a dividend in proportion to the 
amount paid up on each share in cases where a larger amount is 
paid up in some shares than on others . 1 Every share is deemed 
to have been issued and to be held subject to the payment of the 
whole amount thereof in cash, unless the same has been other- 
wise determined by a contract in writing, and filed with the 
Registrar of Joint-stock Companies at or before the issue of such 
shares . 2 

Trusts.— No notice of any trust, express, implied, or construc- 
tive, will be entered in the register or be receivable by the Regis- 
trar in the case of companies under this Act and registered in 
British India.3 A person who takes shares in a company as a 
trustee is personally liable, and must seek his indemnity from the 
trust estate. + 

Ultra vires. — The objects for which a company is formed, 
and which are defined in the memorandum of association, can- 
not be extended by the articles, and a contract made by the 
directors of a company upon a matter not included in the 
memorandum of association is ultra vires of the directors and 
is not binding on the company. Nor can such a contract be 
rendered binding on the company, though afterwards expressly 
assented to at a general meeting of shareholders. Being in its 
inception void, it cannot be ratified even by the assent of the 
whole body of shareholders . 5 If a company is acting ultra vires, 
a single shareholder may get an injunction to restrain it . 6 See 
also “ Contract • 

Contracts by companies. — Contracts on behalf of any 
company under the Act may be made as follows : — (a) any 


8 1 s. 32, ib. 
9). s. 33, jb. 
1) s, 27, ib. 


2} s. JB, ib, 

3) s. S3- ib. 

4) 4 Macq. H. L„ 950.' 


5) Russell, p, 12. 

6) 8H.L. C., 712. 
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contract which if made between private persons would be by 
law required to be in writing, and, if made according to English 
law, to be under seal, may be made on behalf of the company 
in writing under the common seal of the company, and such 
contract may in the same manner be varied or discharged; (b) 
any contract, which if made between private persons would be by 
law required to be in writing 'signed by the parties to be charged 
therewith, may be made on* behalf of the company in writing 
signed by any person acting under the express or implied author- 
ity of the company, and such contract may, in the same manner, 
be varied or discharged ; (c) any contract, which if made between 
private persons would by law be valid, although made by parol 
(word of mouth) only, and not reduced into writing, may be made 
by parol on behalf of the company by any person acting under the 
express or implied authority of the company ; and such contract 
may, in the same way, be varied or discharged. All contracts duly 
made are effectual in law, and are binding upon the company and 
their successors, and all other parties thereto, their heirs and 
representatives, as the case may be.? For specific performance 
of contracts see “ Contract ” 

A promissory note, bill of exchange or bund! is 
deemed to have been made, drawn, accepted, or endorsed on 
behalf of any company under the Act, if made, drawn, accepted, 
or endorsed in the name of the company by any person acting 
under its authority, or if made, drawn, accepted, or indorsed by 
or on behalf or on account of the company by any person acting 
under its authority. 8 The official liquidator of a company has 
power with the sanction of the Court, to draw, accept, make and 
endorse any bill of exchange or promissory note in the name 
and on behalf of the company. 9 

A contributory means a person liable to contribute to the 
assets of a company under the Act, in the event of the same being 
wound up. 1 If a contributory dies either before or after he has 
been placed on the list of contributories, his personal representa- 
tives, heirs and devisees are liable to contribute in discharge 
of the liability of such deceased contributory. 2 

Liability of present and past members oh winding up* 
— In the event of a company formed under the Act being wound 
up, every present and past member of such company is liable to 
contribute to the assets of the company to an amount sufficient 
for payment of the debts and liabilities of the company and 
the costs, charges and expenses of the winding up, and for the 

7) S. 67, Act VI of 1882. 9) s. 144 (/}, ib. 2) s. 126, ib. 

8) s. 72,1b* 1) s. 124, ib* 
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payment of such sums as may be required for the adjustment of" 
the rights of the contributories amongst themselves with the fol- 
lowing qualifications, vis., (A) No past member is liable (a) to 
contribute to the assets of the company if he has ceased to be 
a member for one year or upwards prior to the commencement 
of the winding up; (&) to contribute in respect of any debt or 
liability of the company contractld after the time at which he . 
ceased to be a member; (c) to contribute to the assets of the com- 
pany unless the Court is satisfied that the present members are 
unable to satisfy the contributions required to be made by them. 

The liability of past members is a liability to contribute to the 
general assets of the company, against which assets, creditors (at 
whatever time their debt may have been contracted) have equal 
rights. In estimating the debts to which a past member is liable, 
all dividends paid on those debts under the winding up must be 
deducted. (B) In the case of a company limited by shares 
no contribution will be required from any member exceeding the 
amount (if any) unpaid on the shares in respect of which he is 
liable as present or past member. (C) In the case of a com- 
pany limited by guarantee no contribution will be required 
from any member exceeding the amount on the undertaking 
entered into on his behalf by the memorandum of association. 

(D) Nothing in the Act invalidates any provision in a policy of 
insurance or other contract, whereby the liability of individual 
members upon any such policy or contract is restricted, or where- 
by the funds of the company are alone made liable in respect of 
such policy or contract. (E) No sum due to a member in his 
character as member, by way of dividend, profits or otherwise, will 
be deemed to be a debt of the company payable to such member 
in a case of competition between himself and any other creditor 
not being a member of the company ; but any such sum may be 
taken into account for the purpose of the final adjustment of the 
rights of the contributories amongst themselves. 3 

Directors. — A company as an abstract being, can represent or 
do nothing. It can only act by its managers. The directors are 
a body to whom are delegated the duty of managing the general 
affairs of the company. They are trustees or agents of the com- | 

pany. As regards the shareholders they are trustees of the com- 5 

pany’s money and property ; as regards strangers they are agents \ 

in the transactions they enter into oil behalf of the company. j 

Their personal liability as agents in suits upon contracts made by j 

them is governed by the ordinary law of principal and agent. 

Directors are trustees for the shareholders. If they abuse their 
powers to the damage* of the company, for their own benefit, 

3) s. 61, ib. 
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♦ they are liable to make good the breach of trust to their cestui qm 
trust like any other trustees. But directors are not trustees for 
jthe creditors of the company. Creditors have no greater rights 
against the directors than against, any other member of the com- 
pany. They have only those statutory rights against the members 
which are given them in the winding up. The authority of the 
directors is defined by the artides of association.* All acts done 
by them within the limits of their authority are binding on the 
company, but not any acts done for objects which the eompany 
has no power to entertain.^ The Court has power to compel 
delinquent directors, officers and managers to repay any monies 
misapplied, or retained by them, or for which they have become 
accountable, or assess damages against them by way of compen- 
sation. 4 * 6 

Liability of director whose liability is unlimited.— 
With respect to the contributions required in the event of the 
winding up of a limited company from any director or manager 
whose liability is unlimited there exists the following modification 
of the rules in the last paragraph but one mentioned (v. ante ) — 
(a) subject to the provisions, in the Act contained any such 
director or manager, whether past or present, will in addition 
to his liability (if any) to contribute as an ordinary member, be 
liable to contribute as if he were at the date of the commence- 
ment of such winding up, a member of an unlimited company ; 
■{&) no contribution required from any past director or manager 
in respect of any debt or liability of the company contracted after 
the time at which he ceased to hold such office shall exceed the 
amount (if any) which he is liable to contribute as an ordinary 
member of the company; (c) no contribution required from any 
past director or manager who has ceased to hold such office for 
a period of one year or upwards prior to the commencement 
of. the .winding up shall exceed the amount (if any) which he is 
liable to contribute as an ordinary member of the company ; 
(i)\subject to the provisions contained in the regulations of the 
company, no contribution required from any director or mana- 
ger shall exceed the amount (if any) which he is liable to 
-contribute as an ordinary member, unless the Court thinks it 
•necessary to require such contribution in order to satisfy the .debts 
and liabilities of the company, or the costs, charges and expenses 
of the winding up7 . 9 

' Companies’ power to refer to arbitration— *2. “Arbitra- 
tion? f 

4 ) 6 H. L. C., 419. * 6} s. 214, Act VI of 1882, 

1 5) ss. 55— 71, Act VI of 1882: Schedule A: ■ 7) s. 62* ib. ■ 

s. 38 : Russell, pp, 265— 272. 
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Articles of association may be altered or supplemented* 
(subject to the provisions of the Act and to the conditions in the 
memorandum of association) in general meeting by the passing 
of a special resolution. 8 

A special resolution is a resolution passed by a majority 
of not less than three-fourths of s # uch members of the company 
for the time being entitled to vote, as may be present in person 
or by proxy (where proxies are allowed) at any general meeting, 
of which notice specifying the intention to propose such reso- 
lution has been duly given, and such resolution has been con- 
firmed by a majority of such members for the time being entitled, 
according to the regulations of the company, to vote, as may be 
present in person or by proxy at a subsequent general meeting of 
which notice has been duly given, and held at an interval of not 
less than 14 days, nor more than one month, from the date of 
the meeting at which such resolution was first passed.^ 

A prospectus issued to the public is the basis of the con- 
tract to take shares. 1 Its proper office is to invite the public 
to take shares in the new company. Every prospectus and every 
notice inviting persons to subscribe for shares in any joint-stock 
company, must specify the dates and names of the parties to 
any agreement enforceable by law which has been entered into 
by the company, or the. promoters, directors or trustees thereof, 
before the issue of such prospectus or notice (whether subject 
to adoption by the directors, or the company, or otherwise), and 
which might reasonably influence a person in determining whether 
he would, or would not become a shareholder in the company : 
and any prospectus or notice not specifying the same, is fraudu- 
lent on the part of the promoters, directors and officers of the 
company knowingly issuing the same, as regards any person 
taking shares in the company on the faith of such prospectus, 
unless he has had notice of such contract. 2 As to fraud and 
misrepresentation v. “ Contract 

Winding up of a company may either take place (a) com- 
pulsorily by the Court ; (fr) voluntarily by the company itself; 
■~( c ) subject to the supervision of the Court. 

Winding up by Court may take place (a) whenever the 
company has passed a special resolution requiring the company 
to be wound up by the Court ; ($) whenever the company does 
not commence its business within a ye*ar from its incorporation, 
or suspends its business for the space of a whole year ; (c) when- 
ever the members are reduced in number to less than seven ; (d) 
whenever the companyjs unable to pay its debts ; (e) whenever 

8) s. 76, ib. 1) 17 Beav., 87. 

V 9) s. 77, ib. z) s. 88, Act VI of 1882. 
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1 for any other reason of a like nature the Court is of opinion that 
it is just and equitable that the company should be wound up .3 
The application for winding up must be made by petition pre- 
sented by the company, or by any one or more creditor or 
creditors of the company, or contributory or contributories.* 

Procedure. — The winding,, up commences with the present- 
ment of the petition . 3 The petition is then either dismissed, or 
an order made for winding up the company. A copy of the order 
is forwarded to the Registrar. Such order is deemed to be a 
notice of discharge to the servants of the company except when 
the business of the company is continued . 6 The Court has 
power to stay proceedings.? If proceedings are continued, the 
Court appoints one person or more as official liquidator or 
liquidators. As soon as may be after the winding up order the 
Court settles a list of contributories, causes the assets of the 
company to be collected and applied in discharge of its liabili- 
ties existing at the date of the order . 8 The Court may exclude 
creditors not proving within a certain time to be fixed by its 
The Court adjusts the rights of the contributories amongst them- 
selves, and distributes any surplus that may remain among the 
parties entitled thereto . 1 When the affairs of the company have 
been completely wound up, the Court makes an order that the 
company be dissolved from the date of such order, and the 
company is dissolved accordingly . 2 The order is then reported to 
the Registrar . 3 All orders made by the Court during the winding 
up are enforceable in the same manner as decrees in any suit 
pending in such Court,* and re-hearings and appeals may be 
had in the same manner, and subject to the same conditions in 
and subject to which, appeals may be had from any order or 
decision of the same Court in cases within its ordinary juris- 
diction, subject to the provision that notice of the appeal or 
rehearing must be' given within three weeks after any order 
complained of has been made . 3 

Voluntarily winding up of a company under the Act may 
take place — ( a ) whenever the period (if any) fixed for the dura- 
tion of the company by the articles of association expires, or 
whenever the event, if any, occurs upon the occurrence of which 
it is provided by the articles that the company is to be dissolved, 
and the company in general meeting has passed a resolution 
requiring the company to be wound up voluntarily ; (b) when- 
ever the company has passed a special resolution requiring the 


3) s, 128, ib. 

4) s. 131, ib. 

5) s. 133, ib. 

6 ) s. 137, ib. 


7) s. 138, ib. 2) s, 159, ib. 

8} s. 147, ib. 3) f s. 160, ib. 

9) s* x$6, ib. 4) s. 166, ib, v, u Execution* 

1) s. 157, ib. 5) s. 169, ib. 
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company to be wound up voluntarily ; {c) whenever the company * 
has passed an extraordinary resolution to the effect that it has 
been proved to its satisfaction that the company cannot by 
reason of its liabilities continue its business, and that it is advis- 
able to wind up the same. 6 During the winding up the corporate 
state and powers of the company continues, but all transfers 
of shares, except transfers made? to or with the sanction of the 
liquidators, or alteration in the status of the members of the 
company, taking place after the commencement of the winding 
up are void . 7 

The company must appoint liquidators, and upon their appoint- 
ment all the powers of the directors cease, except in so far as the 
company in general meeting or the liquidators may sanction the 
continuance of such powers. 8 The liquidators or contributories 
may apply to the Court on motion to determine any question 
arising on the winding up, or to exercise all or any of the 
powers which the Court might exercise if the company were being 
wound up by itself. 9 The liquidators on the conclusion of the 
winding up make up an account and lay it before the company 
at a general meeting, and make a return of such meeting having 
been held to the Registrar : on the expiration of three months 
from the date of the registration of such return the company is 
deemed to be dissolved. 1 The voluntary winding up of a com- 
pany is no bar to the right of any creditor to have the same 
wound up by the Court, if the Court is of opinion that the rights 
of such creditor will be prejudiced by a voluntary winding up. 2 

Winding up subject to supervision of Court. — When a 
resolution has been passed by a company to wind up voluntarily, 
the Court may make an order directing that the voluntary wind- 
ing up shall continue, but subject to such supervision of the 
Court, and with such liberty for creditors, contributories, or others 
to apply to the Court, and generally upon such terms and subject 
to such conditions as the Court thinks just. 3 So far as the Court 
does not interfere, a winding up under supervision remains essen- 
tially a voluntary winding up ; but the Court has full authority to 
interfere, and to exercise to any extent the power which it might 
have exercised if an order had been made for winding up the 
company by the Court.* 

Liquidators who may be either official or non-official are 
persons appointed either by the Court (when they are called 
<f official”) or by the company, on a winding up, for the purpose 
of assisting and conducting the proceedings therein. All the pro- 
perty, effects and actionable claims to which the company is or 

6) s* 173, ib. 8) s. 177, ib. 1) ss. 186, 187, ib. 3) s, 191, ib. 

7) s. 175 ib. 9) s. 182, ib. 2) s. 189, ib. 4) Russell, p. 185. 
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appears to be entitled must be taken by an official liquidator into 
his custody or under his control. 5 An official liquidator has 
power with the sanction of the Court to bring and defend suits, 
prosecutions and other legal proceedings on behalf of and in the 
name of the company : and generally to carry on the business of 
the company, and to do all such things as may be necessary for 
winding up the affairs of the c&mpany and distributing its assets. 6 
The liquidators under a voluntary winding up may without the 
sanction of the Court exercise all the powers given to official liqui- 
dators.? Where an order is made for a winding up subject to the 
supervision of the Court the liquidator appointed may, subject 
to any restrictions imposed by the Court, exercise all his powers, 
without the sanction or intervention of the Court, in the same 
manner as if the company were being wound up altogether volun- 
tarily. 8 

Dispositions after commencement of winding: up. — 
Where any company is being wound up either by the Court or 
under its supervision, all dispositions of the property of the com- 
pany, and every transfer of shares, or alteration in the status of 
the members of the company, made between the commencement 
of the winding up and the order for winding up are, unless the 
Court otherwise orders, void, 9 

Fraudulent preference. — Every conveyance, mortgage, deli- 
very of goods, payment', execution, or other act relating to pro- 
perty, which would if made or done by or against any individual 
trader, be deemed, in the event of his insolvency, to have been 
made or done by way of undue or fraudulent preference of the 
creditors of such trader, is, if made or done by or against any 
company (in the event of such company being wound up under 
the Act) invalid. 1 For the purposes of this section an application 
or resolution for, winding up a company, correspond with an act 
of insolvency in the case of an individual trader, (see “ Insolvency”) 
Any conveyance or assignment made by any company formed 
under the Act of all its estate and effects to trustees for the benefit 
of all its creditors, is void. 2 

The documents kepts by* the Registrar of Joint-stock 
Companies may be inspected by any person on payment of the fee 
(not exceeding one rupee for each inspection)^ 

Companies formed .and registered under Act XIX of 
1857 and Act VII of 1860. — Subject to some few qualifica- 
tions and exceptions, Act VI of 1882 applies to companies 
formed and registered under these Acts : the provisions of the Act 


5) s. 143, Act VI of 1882. 

6) s, 144, ib, 

7) S. 177, (?.), ib. 


s. 195, ib; 
s. 197, ib. 
s. 213, ib. 
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relating to companies registered but not formed under the Act 
also apply, with a qualification, to companies registered but not 
formed under these Acts.4 

Ba nk s of Bengal, Madras and Bombay. — The Indian 
Companies Act VI of 1882 does not apply to these banks 5 which 
are governed by Act XI of 1876 as amended by Act V of 1879. 

Priority of debts. — In the distribution of the assets of any 
company being wound up the following debts are to be paid in 
priority to all others, though ranking equally amongst them- 
selves (a) all revenue, taxes, cesses and rates ; (b) ali wages or 
salary of any clerk or servant in respect of services rendered to 
the company within the two months next before the commence- 
ment of the winding up, not exceeding Rs. 1,000 for each clerk 
or servant ; (c) all wages of any labourer or workman, not 
exceeding 500 rupees for each, whether payable for time or piece- 
work in respect of services rendered to the company within the 
aforementioned time. Subject to the retention of such sums as 
may be necessary for the cost of administration, or otherwise, 
the foregoing debts must be discharged forthwith and paid in full, 
unless the assets of the company are insufficient to meet them, 
in which case they will abate in equal proportions among them- 
selves. 6 

4) s. 222, ib. 5) s. 256, ib. 6) Act VI of 1887. 





CONTEMPT OF COURT AND CONTEMPT OF 
AUTHORITY OF PUBLIC SERVANTS. 

Authorities— Folkard’s Law of Libel and Slander {4th ed.) : Indian Penal 
Code : Criminal Procedure Code ; and cases cited. 

Contempt of Court. 

Offence and remedy the same in India as in Eng- 
land. — The High Courts in the Presidencies are superior Courts 
of Record, and the offence of contempt, and the powers of the 
High Court for punishing it, are the same in India as in Eng- 
land, not by virtue of the Penal Code for British India and 
the Code of Criminal Procedure (1882), but by virtue of the 
Common Law of England. By the Common Law every Court of 
Record is the sole and exclusive judge of what amounts to a 
contempt of Court. 1 The power of committal of a person for 
contempt is given to Courts of Justice for the purpose of ensuring 
the better and more secure administration of justice.® The High 
Courts in addition to these powers (inherent in them as superior 
Courts of Record) have all the powers given under the Penal 
and Criminal Procedure Codes (v. post). 

The remedies for contempt of Court are various, and are 
either summary— as by the immediate apprehension of the offen- 
der, and imposition of a fine, or commitment to prison or both ; — 
by attachment ; by rule to show cause why an attachment should 
not issue ; by requiring the offender to find sureties for his good 
behaviour. 3 

Nature of the offence. — Offences of this nature may consist 
either (i) in the more gross violation of decency, by making use 
of contumelious and insolent language in the face of the Court, 
or otherwise offending against decency or the decorum to be 
observed in all Courts of Justice ; (ii) in wilfully disregarding an 
order lawfully made by a competent Court in defiance of its 
authority; e.g. a witness refusing to answer proper questions, 
or to produce documents liable to be produced f (iii) in the 
publishing of reflections on the purity of the proceedings of a 
Court of Justice tending to obstruct the course of justice ; (iv) in 
calumniating the parties' concerned in causes before the Court, 
and attempting to prejudice the minds of the public against 
suitors and others, before the cause is heard ; (v) in threatening 
a judicial officer, sending or offering^ bribe to a Judge, or 

1) I. L. R„ 10 Cal., 109. 3) Folk., 641. 

2) 2 Myl. and Cr„ 339, 4) v. s. 485, Cr. Pr. C. * 
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otherwise endeavouring by private communication to influence " 
by private feelings the conduct of any one invested with the duty 
of judicially disposing of matters pending in a Court of Justice. 5 

Publications reflecting: on and threats against suitors 
and witnesses, and all attempts to prejudice the mind of the 
public against persons concerned as parties in causes before the 
cause is "finally heard, are contempts. A threatening letter ad- 
dressed and sent oy the plaintiff to the defendant pending the suit 
has been held to be a contempt : so also threatening a peti- 
tioner in the Divorce Court to publish concerning him a statement 
of facts unless he withdraws his petition. 6 

Contempts of Lawful Authority of Public Servants. 

These contempts are (i) absconding to avoid service, or 
summons, or order proceeding from a public servant ; (2) prevent- 
ing service of summons or other proceeding, or preventing publica- 
tion thereof ; (3) non-attendance in obedience to an order from a 
public servant, e.g on a summons to appear as a witness ; (4) 
omission to produce a document to a public servant by a person 
legally bound to produce such document ; (5) omission to give 
notice or information to a public servant by a person legally bound 
to give notice or information ; (6) furnishing false information ; (7) 
refusing oath when duly required to take oath by a public servant; 

(8) refusing to answer a public servant authorized to question ; 

(9) refusing to sign statement ; (10) false statement on oath to 
public servant or person authorized to administer oath; (n) false 
information, with intent to cause a public servant to use his lawful 
power to the injury of another person; (12) resistance to the taking 
of property by the lawful authority of a public servant; (13) ob- 
structing sale of property offered for sale by authority of a public 
servant; (14) illegal purchase or bid for property offered for sale 
by authority of a public servant; (15) obstructing public servant 
in discharge of his functions ; (16) omission to assist public servant 
when bound by law to give assistance ; (17) disobedience to an 
order duly promulgated by a public servant ; (18) threat of injury 
to a public servant ; (19) threat of injury to induce any person 
to refrain from applying for protection to a public servant? 

Prosecution.— A person guilty of the above contempts must 
(except in the cases mentioned in the next paragraph), be prose- 
cuted in the ordinary manner before a Criminal Court No 
Court, however, can take cognizance of offences 1 — 17 (both in- 
clusive ; v. Jmie), except with the previous sanction, or on the 
complaint, of the public servant concerned, or of some public 

5) Folk., pp. 630— 641. 6) Folk., ib. 7) ss. 172— 190, Indian Penal Code. 
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servant to whom he is subordinate. 8 When any Civil, Criminal 
or Revenue Court is of opinion that there is ground for inquir- 
ing into any of these offences (i — 17) committed before it, or 
brought under its notice in the course of a judicial proceeding, 
it may send the case for enquiry or trial to the nearest Magistrate 
of the first class .9 A Civil or Revenue Court may also in certain 
cases commit the offender to fhe High Court. 1 

Procedure in certain r cases of contempt (1) when 
offences 4, 7, 8, or 9, or the offence of intentionally insulting or 
interrupting a public servant sitting in any stage of a judicial 
proceeding 2 is committed in the view or presence of any Civil 
Criminal, or Revenue Court, the Court may cause the offender, 3 
whether he is an European British subject or not, to be detained 
in custody ; and at any time before the rising of the Court on the 
same day may, if it thinks fit, take cognisance of the offence 
and sentence the offender to fine not exceeding Rs. 200, and 
in default of payment, to simple imprisonment for a term which 
may extend to one month, unless such fine be sooner paid. 8 
If the Court considers that the sentence which it is empowered 
to pass by this section is not adequate, or is of opinion for any 
other reason that the case should not be disposed of by it, it may 
send such case before a Magistrate competent to try it, and may 
require security for the appearance of the accused person. But if 
the case is not sent to a Magistrate and the Court offended against 
itself deals with the offender, there is an appeal from any sentence 
it may pass against him .4 When any Court has under s. 480 
(v. adjudged an offender to punishment for refusing or omit- 
ting to do anything which he was lawfully required to do, or for 
any intentional insult or interruption, the Court may discharge the 
offender on submission or apology. ^ 0 

A Court of Session may charge a person for any offence 
referred to above^i— 17) and committed before it, or brought 
under its notice in the course of a judicial proceeding, and may 
commit, or admit to bail, and try, such person upon its own charge. 5 

Witness refusing to answer, etc.— If any witness before a 
Criminal Court refuses to answer such questions as are put to him, 
or to produce any document in his possession or power which 
the Court requires him to produce, and does not offer any reason- 
able excuse for such refusal, such Court may, for reasons to be 
recorded in writing, sentence him to simple imprisonment, or 
by warrant under the hand of the presiding Magistrate or Judge 
commit him to the custody of an officer of the Court, Tor any term 


' 8) Cr. Pr, C, s. 195. 
9) s. 476, ib. 


1) s. 478, ib. r 4 ) 

2) s . 228, Indian Penal Code, z) 

3) s. 480, Cr. Pr. C. 
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not exceeding seven days, unless in the meantime such person 
consents to be examined and to answer, or to produce the docu- 
ment. In the event of his persisting in his refusal he may be 
dealt with as aforesaid, and, in the case of a Court established by 
Royal Charter (High Court) will be deemed guilty of a con- 
tempt . 6 

Restricted powers of certain Judges and Magistrates. 

— Except as above mentioned no Judge of a Criminal Court or 
Magistrate, other than a Judge of a High Court, the Recorder 
of Rangoon and the Presidency Magistrate is competent to try 
any person for any offence in the nature of a contempt, when 
such offence is committed before himself or in contempt of his 
authority, or is brought under his notice as such Judge or Magis- 
trate in the course of a judicial proceeding.? 

6 ) s. 485, ib. 7) s e 487, ib* 
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Authorities— Act IX of 1872 (Indian Contract Act) : The same edited with 
notes by Sir Henry Cunningham and H. H. Shephard, 6th Ed.: Act I of 1877 
(Specific Relief) : Cases cited. t 

Contract law in India.— The Indian Contract Act is not 
exhaustive of the Law of Contract in India. As to that portion of 
the Law of Contract which is contained in the Act, the Indian and 
English Law of the Contract are, in the main, the same. Certain 
portions of the Law of Contract are not dealt with, viz . contracts 
affecting land (dealt with by the Transfer of Property Act), con- 
tracts affecting negotiable instruments (dealt with by Negotiable 
Instruments Acts) and certain others. Special enactments, not 
expressly repealed by the Contract Act, dealing with particular 
contracts such as seamen’s contracts under the Merchant Ship- 
ping Act, are exempted from the operation of the Contract Act . 1 
The Contract Act is applicable in all Courts and to people of all 
races within the British territories . 2 The High Courts, however, 
in their Original Jurisdiction still administer their own law to 
Hindus and Mahomedans in the matter of contracts, in cases 
other than those directly provided for by this, or any other Act, as 
in the application in the case of Hindus of the rule of Hindu Law 
known as damdupat , according to which the interest recoverable 
at one time by a creditor cannot exceed the principal sum. These 
cases are, however, comparatively few and unimportant. 

Foreign contracts. — If the contract was made in British India, 
it will be expounded according to the law of British India ; if ab- 
road, according to the law of the country where it was made, 
because in the conflict of laws it is generally agreed that the law 
of the place where the contract is made is primd facie that which 
the parties adopted or ought to be presumed to have adopted as 
the footing upon which they dealt, and that such law therefore 
ought to prevail in the absence of circumstances indicating a 
different intention, as, for instance, that the contract is to be entire- 
ly performed elsewhere, or that, that the subject-matter is immove- 
able property situate in another country and so forth; the general 
rule therefore is that the rights of parties to a contract are to 
be judged by that law by which they intended or are presumed 
from circumstances to have intended to have bound themselves.* 
Usage and custom — See “ Custom and Usage? * 

A contract is an agreement enforceable by law. In its forma- 
tion there are two stages, (A) a proposal by one party called the 

1) s. 1. Act IX of 1872. 2) 14 B, L, 76* 3) L» R, Q, B., is$. 
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promisor ; (B) an assent to the proposal by which the proposal is" 
accepted by the other party (called the promisee ) . An accepted 
proposal is a promise . Every promise, and every set of promises 
forming the consideration for each other, is an agreement ; and an 
agreement enforceable by law, z.e., an agreement which fulfils the 
conditions of sec. 10 (v. post) is a contract. An agreement not 
enforceable by law is said to be v6id.* 

The communication of a proposal is complete when it 
comes to the knowledge of the person to whom it is made. 

Of an acceptance (as against the proposer) when it is put in 
the course of transmission to him so as to be out of the power 
of the acceptor ; as against the acceptor, when it comes to the 
knowledge of the proposer. 

The communication of a revocation is complete (as 
against the person who makes it) when it is put into a course of 
transmission to the person to whom it is made, so as to be out of 
the power of the person who makes it ; as against the person to 
whom it is made, when it comes to his knowledge.* 

A proposal may be revoked at any time before the com- 
munication of its acceptance is complete as against the proposer, 
but not afterwards. 6 

An acceptance may be revoked at anytime before the 
communication of the acceptance is complete as against the 
acceptor, but not afterwards. 7 

Contracts by letters or telegrams.— The following exam- 
ples of the communication and revocation of proposals and ac- 
ceptances in the case of contracts by letter or telegram illustrate 
the foregoing rules, (i) A proposes by letter to sell a horse to 
B at a certain price : the communication of the proposal is com- 
plete when B receives the letter, (n) B accepts A’s proposals by 
a letter sent by post ; the communication of the acceptance is 
complete as against A, when the letter is posted ; as against B, 
when the letter is received by A. (m) A revokes his proposal 
by telegram : the revocation is complete as against A when the 
telegram is despatched. It is complete as against E, when B re- 
ceives it. B revokes his acceptance by telegram : B’s revocation 
is complete as against B when the telegram is despatched and as 
against A when it reaches him. (iv) A proposes by a letter 
sent by post to sell his horse to B : B Accepts the proposal by 
a letter sent by post A may revoke his proposal at any time be- 
fore, or at-the moment when, B posts his letter of acceptance, 
but not afterwards. B may revoke his acceptance at any time 

4) s. 2, Act IX.of 1872. 6) s. 5, ib* 

5 ) s. 4, ib. 7) ib. 
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f before, or at the moment when, the letter communicating it 
reaches A, but not afterwards. 8 

A proposal is revoked (1) by the communication of notice 
of revocation by the proposer to the other party ; (2) by the lapse 
of time prescribed in such proposal for its acceptance, or (if no 
time is prescribed) by the lapse of a reasonable time, without 
communication of the acceptance ; (3) by the failure of the ac- 
ceptor to fulfil a condition precedent to acceptance ; (4) by the 
death or insanity of the proposer, if the fact of his death or 
insanity comes to the knowledge of the acceptor before accept- 
ance. 9 

What is a good acceptance. — A proposal when properly 
accepted becomes a promise, but in order to convert a proposal 
into a promise, the acceptance must be (1) absolute and unquali- 
fied ; (2) expressed in some usual and reasonable manner, unless 
the proposal prescribes the manner, in which it is to be accepted. 
If the proposal does so, and the acceptance is not made in such 
manner, the proposer may within a reasonable time after the ac- 
ceptance is communicated to him, insist that his proposal shall 
be accepted, in the prescribed manner and not otherwise. But 
if he fails to do so he accepts the acceptance. 1 Proposals or ac- 
ceptances may be made either in words (in which case the promise 
is; said to be express) or otherwise than by words (in which case 
the promise is. said to be implied). 2 Therefore a proposal may 
be accepted either by words or by act of the accepting party, as 
by the performance of the conditions of a proposal or by the receipt 
of consideration . 3 

Advertisements.— So in the case of advertisements offering 
reward for the discovery of a crime, or the recovery of a lost 
article, etc., the person who discovers the crime, or recovers the 
article, accepts the advertiser’s proposal, in doing tfiat which the 
advertiser requires, and is entitled to, and to sue for, the reward. 

All agreements are contracts if they are made (1) by the 
free consent of parties competent to contract; (2) for a lawful con- 
sideration ; (3) with a lawful object ; and (4) if they are not by the 
the Act expressly declared to be void.* Writing is also necessary 
in the case of certain contracts, viz., sales, leases, negotiable 
instruments and certain transactions under the Trust Act (s. 5) 
and the Companies Act (Act VI of 1882, sec. 67). Certain con- 
tracts are required further to be registered. See “ Registration " 
Every person is competent to contract who (1) is of 
the age of. majority, according to the law to which h$ is subject, 
see “^Minority” ; (2) is of sound mind, see post and Lunacy 

•/ : • ' . - V ' \ : /Xivy-i/ 7 / ' • ■' "''V 77 V ■ , ■ y ; 7 ' : /'.„f-7': -VO ,7.77 ..V ' ; ; " .,T'y ■/ / 
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and (3), who is not disqualified from contracting by any law to * 
which he is subject; see “ Marriage ” 

. Contracts of minors. — See “ Minority and Minors 

Contracts of lunatics. — See “Lunacy” 

Soundness of mind. — A person is said to be of sound mind 
for the purpose of making a contract, if at the time when be makes 
it, he is capable of understanding ft, and of forming a rational 
judgment as to its effect upon his •interests. A person who is 
usually of unsound mind may make a contract in a lucid interval. 

A person who is usually of sound mind, but occasionally of un- 
sound mind, as in the case of a sane man delirious from fever, 
may not make a contract when he is of unsound mind, eg, 
during the delirium. 5 

Drunkenness. — A man who is so drunk that he cannot un- 
derstand the terms of a contract, or form a rational judgment 
as to its effect upon his interests, cannot contract whilst such 
drunkenness lasts. 6 

Free consent. — Two or more persons are said to consent 
when they agree upon the same thing, in the same sense.? Con- 
sent is said to be free , when it is not caused by (1) coercion ; (2) 
undue influence ; (3) fraud ; (4) misrepresentation; or (5) mistake. 8 

Agreements entered into without free consent are voidable at the 
option of the party whose consent was caused by (1), (2), (3), 
or (4). When consent to an agreement is caused by coercion, 
undue influence, fraud, or misrepresentation, the agreement is a 
contract voidable at the option of the party whose consent was 
so caused.9 For his remedies v. post. A contract entered into 
by mistake is void ; v. post. The distinction between a void and 
voidable agreement is that the former never existed in the eye 
of the law and cannot be confirmed, whereas the latter exists 
until the party at whose option it can be set aside, elects to do 
so. . The option to treat a contract as voidable cannot be ex- 
ercised if it would injure third parties, or unless there can be 
restitutio in integrum . 

A fraud or misrepresentation, which did not cause the consent 
to a contract of the party on whom such fraud was practised, or 
to whom such misrepresentation was made, does not render a con- 
tract voidable. If consent was caused by misrepresentation or by 
fraudulent silence (v. ante, “ Fratid”) the contract is nevertheless 
not voidable, if the party whose consent was so caused had the 
means of discovering the truth with ordinary diligence : e.g. (1) 

A intending to deceive B, falsely represents that 500 maunds 
of indigo are made annually at A’s factory, and thereby induces 

5) s. 12, ib. 7) s ; 13, ib. 9) S. 19, ib. 

b) ib. 8) s. 14, ib. 
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which, but for such treatment, he would not have consented, * 
although such treatment may not amount to coercion. Common 
instances of relations of authority and confidence between 
parties are those of guardian and ward, doctor and patient, 
trustee and cestui que trust, attorney and client, spiritual advisers 
and those whom they advise. The following may be taken as 
illustrations of the section : — (i) A, a young woman, who has 
resided during her minority in the family of B, her guardian, con- 
tinues to reside with him after attaining majority, and is induced 
by means of his influence, to enter into a contract with him, which 
is disadvantageous to herself. B employs undue influence. (2) 

A, having advanced money to his son, B, during his minority, upon 
B’s coming of age, obtains by parental influence, a bond from 

B, for a greater sum than the sum due upon the advance. A 
employs undue influence. (3) A is induced by B's influence 
over him as his legal adviser, to convey an estate to B for his 
benefit. B employs undue influence. (4) A, a man enfeebled 
by disease or age, is induced by B’s influence over him as his 
medical adviser, to agree to pay B an unreasonable sum for his 
professional assistance during the rest of A’s life. B employs 
undue influence. 


Money-lenders and hard bargains — The Courts will 
relieve borrowers from unconscionable bargains into which they 
have been induced to enter by money-lenders taking advantage 
of their distressed circumstances . 3 The ordinary rule is that 
“ If people with their eyes open, choose wilfully and knowingly 
to enter into unconscionable bargains the law has no right to 
protect them .”4 But where the circumstances of the parties 
contracting, •“ weakness on the one side, usury on the other, or 
extortion, or advantage taken of that weakness, raise a presump- 
tion of fraud in the sense of an unconscientious use of the 
power arising out of those circumstances, the transaction cannot 
stand, unless the party claiming the benefit of it can repel the 
presumption by evidence, proving it to have been in point of fact, 
f-rdr, just and reasonable. 5 The relief granted to the borrower 
consists in remitting the lender to his claim for money actually 
advanced with ordinary interest thereon. See “ Bonds .” 

Fraud means and includes any of the following acts com-!; 
mitted by a party to a contract, or with his connivance, or by his 
agent, with intent to deceive another party thereto or his agent, or 
to induce him to enter into the contract. (1) The suggestion as a 
fact (t.e., nojf as an opinion) of that which is not true, by one who 


5 ) L. R. 801,484. ■’ 
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does not believe it to be true; (an untrue statement made recklessly 
is fraudulent), (ir) The active (/,<?., something more than mere 
omission to speak) concealment of a fact by one having knowledge 
or belief of the fact. Mere silence as to facts likely to affect 
the willingness of a person to enter into a contract is not fraud, 
unless the circumtances of the case are such that, regard being 
had to them, it is the duty of the person keeping silence to 
speak, or unless his silence is, in itself, equivalent to speech. 
“ In general, the parties to an agreement are supposed to be 
on an equal footing in understanding and experience, and each 
is supposed to trust to his own skill and judgment; mere 
silence, therefore, even on a matter likely to affect the other 
parties willingness to contract, does not amount to fraud ( vide 
illust. d.) Caveat emptor (let the buyer beware) is the rule 
applicable to other agreements, as well as those for sale, and 
if parties do not wish to bargain on those terms, it is always 
open to them to protect , themselves by special stipulations.” 6 
From this general rule there are two exceptions: the first being 
in the case where it is the duty of the party keeping silence to 
speak (illust. d.) v. “ Agency > Partnerships Indemnity , Insurance 
the second, where his silence is equivalent to speech; e.g, (x) A 
sells, by auction to B, a horse which A knows to be unsound. A 
says nothing to B about the horse’s unsoundness. This is not fraud 
in A. (2) B is A’s daughter and has just come of age. Here the 
relation between the parties would make it A’s duty to tell B if 
the horse is unsound. (3) B says to A : “ if you do not deny it, 
I shall assume that the horse is sound.” A says nothing. Here 
As silence is equivalent to speech. (4) A andB being traders, 
enter upon a contract. A has private information of a change in 
prices which would affect B’s willingness to proceed with the con- 
tract. A is not bound to inform B. (111) A promise made with- 
out any intention of performing it. [This would not be fraud 
under English law.] (iv) Any other act fitted to deceive. [This 
provision includes any form of legal fraud not expressly provided 
for by the other clauses,] (v) Any such act or omission as the 
law expressly declares to be fraudulent : e.g., fraudulent transfers 
under the Insolvent Act and under sec. 55 of the Transfer of 
Property Act, vide u Transfer of Property .”7 In every case, the 
fraud must be by a party and not by a stranger to the contract. 

Misrepresentation* means and includes: (1) the positive 
-assertion, in a manner not warranted by the information of the 
person making it, of that which is not true, though, he believes 
to be true ; (2) any breach of duty which, without in intent to 
eive, gams an advantage to the pefson committing it, or any 
6 ) Cunningham and Shephard, p. 72. .7) s . 17, Act IX of 1872. 
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due claiming tinder him, by misleading another to his prejudice, 
or to the prejudice -of any one claiming under him. [This would 
appear to refer to cases in which there has been a failure to make 
some disclosure, or to ascertain and communicate some fact, or 
comply with some formality, or take some precaution, which was 
from the nature of the transaction, obligatory on one party to the 
contract, and the result of such failure has been to give an ad- 
vantage to him, and to cause disadvantage to the other party by 
misleading him to his prejudice, although the breach has been 
committed without any intention to deceive, or to lead him into 
the contract] ; 8 (3) causing, however innocently, a party to an 
agreement, to make a mistake as to the substance of the thing 
which is the subject of the agreements 

Mistake* — Where both the parties to an agreement are under 
a mistake as to a matter of fact essential to the agreement, the 
agreement is void. An erroneous opinion as to the value of the 
thing which forms the subject-matter of the agreement, is not 
a mistake as to a matter of fact. 1 A contract, however, is not 
voidable because it was caused by a mistake as to any law in force 
in British India; but a mistake as to a law not in force in 
British India has the same effect as a mistake of fact : e.g. (1) 
A and B make a contract grounded on the erroneous belief that 
a particular debt is barred by the Indian Law of Limitation, the 
contract is not voidable. (11) A and B make a contract ground- 
ed on an erroneous belief as to the law regulating bills of- ex- 
change in France, the contract is voidable. 2 Nor is a contract 
voidable merely because it was caused by one of the parties 
to it being under a mistake as to a matter of fact.3 

Unlawful consideration and object.— The consideration 
or object of an agreement is lawful unless- (1) it is forbidden by 
law, such as agreements in restraint of the marriage of any per- 
son other than a minor, or agreements by way of wager ( v . post); 
or (2) is of such a nature as, if permitted, it would defeat the 
provision of any law, as in the following case : — A’s estate is 
sold for arrears of revenue under the provisions of an Act of 
the Legislature, by which the defaulter is prohibited from pur- 
chasing the estate. B, upon an understanding with A, becomes 
the purchaser and agrees to convey the estate to A, upon receiv- 
ing from him the price which B has p#id. The agreement is 
void, as it renders the transaction, in effect, a purchase by the 
defaulter, and would so defeat the object of the law ; or (3) is 
fraudulent^ e.g . , agreements in fraud of creditors ; or (4) it 


8 Cunningham and Shdt>hard, p. 7c. 
3 Bom., 267. 

9) s. 18, Act IX of 1872. 
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involves or implies injury to the person or property of another, 
e.g., a printer cannot recover the price of printing a libellous 
work; or (5) the Courts regard it as. immoral or opposed to pub- 
lic policy. The following is an instance of an immoral contract:-™ 
A agrees to let her daughter to hire to B for concubinage. The 
agreement is void, because it is immoral, though the letting may 
not be punishable under the Indian Penal Code. The following 
one is an instance of a contract opposed to public policy : — A 
promises to obtain for B an employment in the public service, 
and B promises to pay Rs. 1,000 to A. The agreement is void, 
as the consideration for it is unlawful. In each of these cases 
the consideration or object of the agreement is said to be unlaw- 
ful, and every agreement of which the object or consideration is 
unlawful is void. 4 Even a partial illegality in either considera- 
tion or object will invalidate the entire contract. 5 Where, how- 
ever, there are promises to do things legal, and also other things 
illegal, the former are a contract, the other a void agreement : 
where in an alternative promise, one branch is legal and the other 
illegal, the legal is alone enforceable. 6 

An agreement made without consideration is void ; in 
other words, there must be a quid pro quo . Unless the promisor 
is to get something in return for his promise, the promisee 
cannot enforce it. There are, however, to this general rule, three 
exceptions : — An agreement without consideration is a contract ; 

(i) if it is expressed in writing and registered under the law for 
the time being in force for the registration of assurances, and is 
made on account of natural love and affection between parties 
standing in a near relation to each other; e.g., A for natural 
love and affection, promises to give his son, B, Rs. 1,000. A puts 
his promise to B into writing and registers it : this is a contract ; 

(ii) it is a promise to compensate, wholly or in part, a person 

who has voluntarily done something for the promisor, or some- 
thing which the promisor was legally compellable to do : e.g., 
A finds B’s purse and gives it to him. B promises to give A 

Rs. 50 : or, A supports B 7 s infant son. B promises to pay A’s 

expenses in so doing : both are contracts ; (iii) it is a promise, 
made in writing and signed by the person to be charged there- 
with, or by his agent generally or specially authorized in that 
behalf, to pay wholly or in part a debt of which the creditor 
might have enforced payment but for the law for the limitation 
of suits; e.g, A owes B Rs. x,ooo, but the debt is barred 

by the Limitation Act. A signs a written promise^ to pay B 

Rs, 500 on account of the debt. This is a contract In any 
other case, an agreement without consideration is void. These 

4) s. S3, ib, S) s. 23, ib. 6) ss. 57, 58, ib 4 
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rules do not, however, affect the validity as between donor and 
donee of a gift actually made; e.g . 9 A promises to give B a 
Government security : such an agreement being merely what 
is called “ executory ” and without consideration, is void. If, 
however, A were after his promise, actually to endorse and deli- 
ver the security to B, the gift would be valid as between A and B 
even though without consideration, because the agreement, being 
<c executed,” there is no longer any promise : its place has been 
taken by an act valid by, and known to law as a gift. An agree- 
ment to which the consent of the promisor is freely given is not 
void merely because the consideration is inadequate ; but the 
inadequacy of the consideration may be taken into account by 
the Court in determining the question whether the consent of 
the promisor was freely given ; e.g, A agrees to sell a horse 
worth Rs. 1,000 for Rs 10. A J s consent to the agreement was 
freely given. The agreement is a contract notwithstanding the 
inadequacy of the consideration. On the other hand, A agrees 
to sell a horse worth Rs. 1,000 for Rs. 10. A denies that his 
consent to the agreement was freely given : the inadequacy of 
the consideration is a fact which the Court will take into account 
in considering whether or not A’s consent was freely given. 

A deed under seal according to English law dispenses with 
the necessity of consideration ; but this is not the case in India . 7 

Agreement in restraint of marriage — See “ Marriage ” 

Immoral contracts.— A landlord cannot recover the rent of 
lodgings knowingly let to a prostitute , 8 nor can an action be sus- 
. tained for the hire of a brougham lent to a woman with the 
knowledge that it was intended to be used in furtherance of her 
immoral callings Agreements for future concubinage are void , 1 
but a promise to pay a woman an allowance on account of past 
cohabitation has been held valid . 2 When the reputed father of 
illegitimate children promised to pay the mother an annuity if 
she would maintain and educate the children, it was held that 
the maintenance of the children was a sufficient consideration 
to support the promised No action can be maintained for the 
price or value of libellous or immoral pictures sold by the plain- 
tiff to the defendant.* 

Agreements in restraint of trade — See “ Trade and 
Trade Marks ” 

Contracts involving injury to third parties or made with 
a view to defraud them are void;* so, where a clerk made an 

7 ) » Mo° ?I, A., 275. 3) L. R., 9 Ex.. 307 : 9 M. & w. 

8) 9 B. L. R., App., 37. 496 : 6 C. B. N. S.> 223, 

9) L. R., 1 Ex., 213. • * 4) 4 Esp., 97. 

x) s. 23, Act IX of 1872. 5) s. 23. Act IX of 1872, 

2) 3 All., 787* See also ** Bonds” J 
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agreement with the brokers of his employers, to receive a per- 
centage of the brokerage earned in transactions carried out for 
his employers, as a consideration for inducing his master to 
employ the brokers, the agreement was held to be void. 6 

Agreements in restraint of legal proceedings. — See 
“Arbitration” 

Uncertain agreements/— Agreements, the meaning of which 
is not certain, or capable of feeing made certain, are void :? e.g. (a) 
A agrees to sell to B ‘a hundred tons of oil. 3 There is nothing 
whatever to show what kind of oil was intended. The agree- 
ment is void for uncertainty, (b) A agrees to sell to B a hun- 
dred tons of oil of a specified description, known as an article of 
commerce. There is no uncertainty here to make the agreement 
void, (c) A, who is a dealer in cocoanut oil only, agrees to sell 
to B ‘one hundred tons of oil.’ The nature of A’s trade affords 
an indication of the meaning of the words, and A has entered 
into a contract for the sale of one hundred tons of cocoanut oil 
(d) A agrees to sell to B ‘ all the grain in my granary at Ram- 
nagar.’ There is no uncertainty here to make the agreement 
void, (e) A agrees to sell to B £ one thousand maunds of rice at 
a price to be fixed by C.’ As the price is capable of being made 
certain, there is no uncertainty here to make the agreement 
void. (/) A agrees to sell to B £ my white horse for Rs. 500 or' 
Rs. i,ooo.’ There is nothing to show which of the two prices 
was to be given. The agreement is void. 

Wagers. — See “Gaming and Ifcagering” 

Obligation of performance.— The parties to a contract 
must either perform, or offer to perform, their respective pro- 
mises, unless such performance is dispensed with or excused 
under the provisions of the Contract Act, or of any other law. 

Promises bind the representatives of the promisors in case of 
the death of such promisors before performance, unless a contrary 
intention appears from the contract, e.g, ( a ) A promises to 
deliver goods to B on a certain day on payment of Rs. 1,000. 
A dies before that day. A’s representatives are bound to deliver 
the goods to B, and B is bound to pay the Rs. 1,000 to A’s re- 
presentatives. {b) A promises to paint a picture for B by a cer- 
tain day, at a certain price. A dies before the day. The con- 
tract cannot be enforced either by A’s representatives or by B. s 
For some cases in which performance is excused under the 
provisions of the Act, v. psl Instances of other laws dis- 
pensing performance are the Insolvency Act and insolvency pro- 
visions in the Code of Civil Procedure, and the Limitation Act. 
The representatives of the promisors afe only liable to the extent 

6} 7 Bom. 0 . 91. 7) s. 29, Act IX of 1872. 8) s. 37, ib, 
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of the assets which have come into their hands. Contracts in 
which the personal skill and qualities of the promisor are neces- 
sary to their performance (v. illust. b., ante) are necessarily dis- 
charged by death. For the remedies in case of non-performance 
v. post . Where a promisor has made an offer of performance to the 
promisee, and the offer has not been accepted, the promisor is 
not responsible for non*performan&e, nor does he thereby lose 
his rights under the contract. * 

Tender, — Ever such offer must be — (i) unconditional; (2) 
made at a proper time and place, and under such circumstances 
that the person to whom it is made may have a reasonable oppor- 
tunity of ascertaining that the person by whom it is made is able 
and willing there and then to do the whole of what he is bound by 
his promise to do; (3) if the offer is an offer to deliver anything 
to the promisee, the promisee must have a reasonable oppor- 
tunity of seeing that the thing offered is the thing which the promi- 
sor is bound by his promise to deliver. An offer to one of several 
joint promisees has the same legal consequences as an offer to all 
of them. The following case is an instance of the third condi- 
tion of a valid offer to perform : A contracts to deliver to B at 
his warehouse, on the first March 1873, 100 bales of cotton of a 
particular quality. In order to make an offer of performance 
with the effect stated in the above-mentioned rule, A must bring 
the cotton to B’s warehouse, on the appointed day, under such 
circumstances that B may have a reasonable opportunity of satis- 
fying himself that the thing offered is cotton of the quality 
contracted for, and that there are 100 bales.^ 

When a party to a contract has refused to perform, 
or disabled himself from performing:, his promise in its 
entirety, the promisee may put an end to the contract unless 
he has shown an intention of acquiescing in its continuance. 1 
Should the promisee shew such an intention, he remains subject 
to all his . liabilities under the contract, and the promisor may 
thus, if he so wishes, not only complete the contract, but also 
take advantage of any subsequent circumstances which would 
justify him in declining to complete it. 2 

Joint promises. — When two or more persons have made a 
joint promise, then, unless a contrary intention appears by the 
contract, all such persons, during their joint lives, and, after the 
death of any of them, his representatives jointly with the sur- 
vivor or survivors, and, after the death of the last survivor, the 
representatives of all jointly must fulfil the promise, 3 When 
two or more persons make a joint promise, the promisee may, 

9) s. 38, jb. 2) Cunningham and Shephard, p. 147. 

1) s. 39, ib. 3) s. 42, Act IX of 1872. 
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in the absence of express agreement to the contrary, compel 
any one of such joint promisors to perform the whole of the 
promise, 'e.g : A, B and' C jointly promise to pay D Rs. 3,000, 

D may compel either A, B, or C to pay him the money. 
Each of two *or more joint promisors may compel every other 
joint promisor to conti ibute equally with himself to the perform- 
ance of the promise, unless ^he contrary is agreed. If any one 
of two or more joint promisors makes default in such contribu- 
tion, the remaining joint promisors must bear the loss 'arising 
'from such default in equal shares : e.g, A, B and C jointly promise | 
to pay D Rs. 3,000. C is compelled to pay the whole. A is in- 
solvent, but his assets are -sufficient to pay one-half of his debts. 

C is entitled to receive Rs. 500 from A’s estate, and Rs. 1,250 
from B. 4 Nothing in this section prevents a surety from recover- 
ing from his princri-al payments made by the surety on behalf 
of the principal, or entitles the principal to recover anything 
from the surety on account of payments made by the principals - * 

Effect of release of one joint promisor. — When two or & 
more persons have made a joint promise, a release of one of 
such joint promisors by the promisee does not discharge the 
.other joint promisor nr promisors; neither does it free the joint 
promisor so released from responsibility to the other joint pro- 
misor or promisors. 6 ’ * 

Devolution of joint rights. — When a person has made a 
promise to two or more persons jointly, then, unless a contrary 
intention appears from the contract, the right to claim perform- * 
ance rests as between him and them, with them during their 
joint lives, and, after the death of any of them, with the repre- 
sentative of such deceased person jointly with the survivor or 
.survivors, and, after the death of the last survivor, with the re- 
presentatives of all jointly. In short, when there are several 
promisees or creditors, performance must be demanded by them 
jointly : one cannot sue by himself for his share. 7 

Time and. Place, for Performance.. > 

Where no time is specified and no application hy the 
promisee is to be made, the engagement must be performed 
within a reasonable time, and what is 4 a reasonable time’ must 
be decided by the circumstances in each particular case. 3 Where 
a promise is to be performed on a certain day, and the promi- 
sor has (1) undertaken to perform it without application by the 
'promisee, the promisor may perform it at any time during the 
usual hours of business on such day^and at the place at which 

4) "s* 43> HI* ' : ‘ 6) s. 44, ib. 8) s 46, ih* 

5) lb * ' ‘ 7) ‘ 45> 1 
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the promise ought to be performed ; ( 2 ) not undertaken to per- 
form it witnout application by the promisee, it is the duty of the 
promisee to apply for the performance at a proper time and place 
and within the usual hours of business ; ( 3 ) when a promise 
is to be performed witnout application by the promisee, and no 
place is fixed for the performance of it, it is the duty of the pro- 
misor to appiy to the promisee to appoint a reasonable place 
for the performance of the promise, and to perform it at such 
placed 

Performance of reciprocal promises. — Where a contract 
consists of reciprocal promises to be simultaneously performed, 
no promisor need perform his promise unless the promisee is 
ready and willing to perform his reciprocal promise . 1 Where, 
however, the order in which reciprocal promises are to be per- 
formed is exoresslv fixed by the contract, they must be performed 
in that order; and where the order is not expressly fixed by the 
contract* they must be performed in that order which the nature 
of the transaction requires . 2 Where there are reciprocal promi- 
ses, and one party to the contract prevents the other from per- 
forming his promise, the contract becomes voidable at the option 
of the party so prevented ; and he is entitled to compensation I 

from the other party for any loss which he may sustain in conse- I 

quence of the non-performance of the contract.3 

The effect of failure to perform at a fixed time, in a 
contract is, that the contract becomes voidable at the ontion of 
the promisee, if the intention of the parties was that time should 
be of the essence of the contract. If time was not of the essence 
of the contract, the contract does not become voidable thereby ; 
but the promisee is entitled to compensation from the promisor 
for any loss occasioned by such failure.4 

Effect of acceptance of performance at a time other 
than that agreed upon. — If, in a contract voidable on account 
of the promisor’s failure to perform his promise at the time 
agreed, the promisee accepts performance of such promise at any 
time other than that agreed, the promisee cannot claim compen- 
sation for any loss occasioned by the non-performance of the 
promise at the time agreed, unless, at the time of such accept- 
ance, he gives notice to the promisor of bis intention to do so . 5 

Agreement where act is impossible.— An agreement to 
do an act impossible in itself is void. If, after the contract is 
made, the act becomes impossible, or, by reason of some event 
which the promisor could not prevent, it becomes unlawful, the 
contract becomes void when the act becomes impossible 

9) ss. 47, 48, 49> ib. 2) s. 52, ib. 4) s , .55, ib. 

1) s. 51, ib. 3) s. 53, ib. 5 ) ib. 
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unlawful, 6 Where one person has promised to do something 
which he knew, or with reasonable diligence might have known, 
and which the promisee did not know, to be impossible or unlaw- 
ful, such promisor must make compensation to such promisee for 
any loss which such promisee sustains through the non-perform- 
ance of the promise.? 

Appropriation of payments. — The following are the rules 
for the appropriation of payments made by a debtor to a creditor, 
(i) Where the debtor makes a payment, either with express inti- 
mation, or under circumstances implying that the payment is to 
be applied to the discharge of some particular debt, the payment, 
if accepted, must he applied accordingly. 8 (ii) Where the debtor 
has not intimated, and there is nothing to show to which debt 
the payment is to be applied, the creditor may apply it at his dis- 
cretion to any lawful debt, even if its recovery be barred by limi- 
tation^ (iii) Where neither party makes any appropriation, the 
payment goes in discharge of the debts in order of time, even 
though they be barred by limitation. If the debts are of equal 
standing, the payment is applied in discharge of each propor- 
tionately. 1 

Quasi Contracts. 

Claim for necessaries. — If a person, incapable of entering 
into a contract, or any one whom he is legally bound to sup- 
port, is supplied by another person with necessaries suited to 
his condition in life, the person who has furnished such supplies 
is entitled to be reimbursed from the property of such incapable 
person : 2 e.g^ A supplies B a lunatic, with necessaries suitable 
to his condition in life. A is entitled to be reimbursed from B’s 
property. 

Reimbursement. — A person who is interested in the pay- 
ment of money which another is bound by law to pay, and who 
therefore pays it, is entitled to be reimbursed by the other 3 e.g, 
B holds lands in Bengal on a lease granted by A, the zemindar. 
The revenue payable by A to Government being in arrear, his land 
is advertised for sale by the Government. Under the revenue 
law the consequence of such sale will be the annulment of B’s 
lease. B to prevent the sale and consequent annulment pays 
to the Government the sum due from A. A is bound to make 
good to B the amount so paid. 

Obligation of person enjoying non-gratuitous act.— 

Where a person lawfully does anything for another person, or 
delivers anything to him, not intending to do so gratuitously, and 


6) s. 56, ib. 

7 ) ib. 


8) s. 59, ib. 

9) s. 60, ib. 


1) s. 61, ib. 

2) s. 68, ib. 

3) s. 69, ib. 
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such other person enjoys the benefit thereof, the latter is bound 
to make compensation to the former in respect of or to restore 
the thing so done or delivered : A, a tradesman, leaves 

goods at B s house by mistake. B treats the goods as his own 
He is bound to pay A for them.-t 

Responsibility of finder of eoods-See “ Bailmevt” 
Liability of person to whop money is paid or thing 
delivered under mistake. -A person to whom money ha! 
been paid, or anything delivered by mistake or under coercion 
must repay or return it : a railway company refuses to deli- 

ver up certain goods to the consignee, except upon the payment 
of an illegal charge for carnage. The consignee pays the m 
charged m order to obtain the goods. He is entitled to recove! 
so much of the charge as was illegally excessive. 3 '-cover 

Remedies in respect of Contracts and other Instruments 

General nature of relief.-The Court may (i) compel a 
promisor to perform his promise (y.post, “Specific PerLmZe”) 
(2) give compensation and damages; (3) rescind the contract or 
other instrument (v. post," Rescission ”) ; (4) direct the comma 

or other instrument to be given uo and cancelleH A 1 , 
“Cancellation”). ‘ cancelled (v. post, 

In case of coercion, undue influence, fraud or m ; 0 
r epres entation. A person whose consent to an aaeem!nt h!s 
been caused by coercion, undue influence, fraud, or mi“prSLrta 

scinded (». It hd co 

as valid, he may sue for specific performance and mav ask for 
compensation for the breach of the contract either in f 
or m substitution for, such performance i If 1 = -J dd ' f l °> 
against him on the agreement for dances or sDedfic ’T 8 * 
ance he may defend the suit and refuse to curtv nT^ % P> erf ° nn * 
ment. A party to a contract, whose consent was caused LTh 
or misrepresentation may insist that the contract b k f d 
formed and that he shall be put in the position L hI per ' 
been if the representations m!de had beln true” W ° uld haVe 
a other cases.— Where a contract has been broken tho a- 
nary remedy is a suit for damages for breach of cnml , h ? rdl ' 
the contract is of a certain character and w v, a c °ntiact : where 
tions are fulfilled a suit m!y to b Condi ' 

the carrying out of the agreement ° specifically enforce 

1) s. 72 , ,b. 7) s. !5, Act r 0 f 8) s. 19. Act IX of j8 72 . 
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loss or damage which arose in the usual course of things from * 
such breach, or which the parties knew, when they made the con- 
tract to be likely to result from the breach of it : e.g, A contracts 
to repair B’s house in a certain manner, and receives payment in 
advance. A repairs the house, but not according to the contract. i 
B is entitled to recover from^ A the cost of making the repairs 
conform to the contract. The compensation is not, however, to * 
be given for any remote or* indirect loss or damage: e.g, A 
contracts with B, to make and deliver to B, by a fixed day, for 
a specified price, a certain piece of machinery. A does not de- * 
liver the piece of machinery at the specified time, and, in conse- 
quence of this, B is obliged to procure another at a higher price 
than that which he was to have paid to A, and is prevented from 
performing a contract which B had made with a third person at 
the time of his contract (but which had not then been communi- 
cated to A) and is compelled to make compensation for breach 
of that contract. A must pay to B, by way of compensation, the 
difference between the contract price of the piece of machinery f 
and the sum paid by B for another, but not the sum paid by B to 
the third person by way of compensation. If at the time of con- 
tracting, B had informed A that he had to perform a contract 
with the third party, then A would have had to repay to B any com- t 
pensation that B had been obliged to pay the third party for B 5 s 
breach of that contract. In estimating the loss or damage arising 
from a breach of contract, the means which existed of remedying 
the inconvenience caused by the non-performance of the contract 
must be taken into account : eg., B, a servant of A, is wrongfully 
discharged by A. B is bound, if possible, to obtain fresh em- 
ployment, and the wages which have been, or might have been 
gained by such employment are deducted from the sum to which 
he is entitled by way of damages.9 

Specific Performance. 

Specific performance is a form of relief given in certain 
cases in suits on contracts. Where damages would he an inade- 
quate compensation for the breach of an agreement, the con- 
tractor will be compelled by the Court to perform specifically what 
he has agreed to do. 

Belief discretionary,— It is a matter of discretion with the 
Court to grant specific relief to a suitor with regard to contract 
even in cases in which the conditions entitling a person to such 
relief are satisfied, and it would be lawful to grant it. But the dis- 
cretion of the Court is not arbitrary, ,byt sound and reasonable, 
guided by judicial principles, and capable of correction by a Court 

9) s, 73, ib. ' 
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of Appeal . 1 The following are cases in whic-h in- which, the Court * 
may properly not exercise a discretion to decree specific 
performance - (i) Where the circumstances under which the con-: 
tract is nude are such as to give the pi untiff an unfair advantage 
over the defendant, though there may be no fraud or misrepresen- 
tation on the plaintiff’s part, (n) Where the performance of the 
contract would involve some hardship on the defendant which, 
he did not foresee, whereas it non-performance would involve no 
such hardship on the plaintiff. On the other hand the following 
is a case in which the Court may properly exercise a dis- 
cretion to decree specific performance (ni) Where the 
plaintiff has done substantial acts or suffered losses in 
consequence of a contract capable of specific perf rmance . 2 
. Contracts which may be specifically enforced— (a) 
when the act agreed to be done is in the performance, wholly 
or partly, of a trust; (b) when there exists no standard for ascer- 
taining the actual damage earned bv the non-performance of the. 
act agreed to be done,; (c) when the act agreed to be done is 
'such that pecuniary compensation for its non-performance would 
not aff -rd adequate relief (see next §) ; or (d) when it is probable 
that pecuniary compensation cannot be got for the non-.perform- 
ance of the act agreed to be done . 3 

Contract to transfer immoveable property. — Unless and 
until the contrary is proved, the Court will presume that the 
breach of a contract to transfer immoveable property cannot be 
adequately relieved by compensation in money, and that the 
breach of a contract to transfer moveable property can be thus 
relieved . 4 

Where a party to a contract is unable to perform the 
whole of his part of it, but the part which must be left 
unperformed bears only a small proportion to the whole in value, 
and admits of compensation in money, the Court may, at the suit 
of either party, direct the specific performance of so much of the 
contract as can be performed, and award compensation in money 
for the deficiency. But where the part which must be left un- 
performed forms a considerable portion of the whole, or does not 
admit of compensation in money, the party unable to perform 
the whole of his part of the contract is not entitled to obtain a 
decree for specific performance, but it is open to the Court, at the 
suit of the other party, to direct the party in default to perform 
specifically so much of his part of the contract as he can perform, 
provided that the plaintiff relinquishes all claim to further perform- 
ance, and all right to compensation, either for the deficiency, or 
for the loss or damage sustained by him through the default of 

x) s. 22, Act I of 1877. 2) ib. , 3) s. 12, ib. 
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the defendant. When a part of a contract, which, taken by \ 
itself, can and ought to be specifically performed, stands on a 
separate arid independent footing from another part of the same 
contract which cannot and ought not to be specifically performed, 
the Court may a direct specific performance of the former part.s 
Contracts which cannot be specifically enforced.— (a) 
a contract for the performance of which compensation in money 
is an adequate relief ; (b) *a contract which runs into such 

minute or numerous details, or which is so dependant on the 
personal qualifications or volitions of the parties, or otherwise 
from its nature, is such, that the Court cannot enforce specific 
performance of its material terms : e.g., contracts to render person- 
al service, to employ on personal service, to complete a literary 
work, to paint a picture ; (c) a contract, the terms of which the 
Court cannot find with reasonable certainty ; (d) a contract whi< h 
is in its nature revocable : e.g., a contract to become partners, the 
contract not specifying the duration of the proposed partnership. 

If the contract were specifically enforced either A or B might at once 
dissolve the partnership; (e) a contract made by trustees either in 
excess of their powers or in breach of their trust ; (/) a contract 
made by or on behalf of a corporation or public company cre- 
ated for special purposes, or by the promoters of such company, 
which is ultra vires , i.e., in excess of its powers ; (g) a contract, 
the performance of which involves the performance of a conti- 
nuous duty extending over a longer period than three years from 
its date; (h) a contract of which a material part of the subject- 
matter, supposed by both parties to exist, has, before it has been 
made, ceased to exist . 6 See also “ Arbitration” 

Defective title of vendor or lessor. — See <£ 2 Me” 

Who may obtain specific performance of a contract.— 

(a) Any party thereto; (b) the representative in interest, (i.e., as- 
signee of contract or legal representative of contractor on his 
death) or the principal, of any party thereto, provided that, 
when the learning, skill, solvency, or any personal quality of suen 
party is a material ingredient in the contract, or when the com 
tract provides that his interest shall not be assigned, his represen- 
tative in interest or his principal will not be entitled to specific 
performance of the contract, unless where his part thereof has al- 
ready been performed ; ( c ) where the contract is a settlement 
on marriage, or a compromise of doubtful rights between mem- 
bers of the same family, any person benefically entitled there- 
under : with regard to family compromises it has been laid 
down that “ an agreement entered into to secure the peace of a 
family, though resting on contract, will be supported and enforced 

‘ ■ 5) ss. 14* 15, 16, lb. • 6) s. 2i, ib. 
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at the instance of any one of the persons who are to take a .bene- 
fit under the arrangement and those claiming under him, though 
the party seeking to enforce it may not have contributed any por- 
tion of the consideration (d) when the contract has been entered 
into by a tenant for life in due exercise of a power, the remain- 
der-man ; (e) a reversioner in possession when the agreement is 
a covenant entered into with his predecessor in title and the rever-. 
sioner is entitled to the benefit of su^h covenant ; (/) a reversion- 
er in remainder, when the agreement is such a covenant, and the 
reversioner is entitled to the benefit thereof, and will sustain ma- 
terial injury by reason of its breach ; (?) when a public company 
has entered into a contract, and subsequently becomes amalga- 
mated with another public company, the new company which 
arises out of the amalgamation ; (h) when the promoters of a 
public company have, before its incorporation, entered into a 
contract for the purposes of the company, and such contract is 
warranted by the terms of the incorporation, the company . 8 

Specific performance of a contract cannot be enforced 
in favour of a person. — (a) who could not recover compen- 
sation for its breach ; (b) who has become incapable of perform- 
ing, or violates, any essential term of the contract that remains 
on his part to be performed; (c) who has already chosen his 
remedy, and obtained satisfaction for the alleged breach of 
contractor (d) who previously to the contract, had notice that 
a settlement of the subject-matter thereof (though not founded on. 
any valuable consideration) had been made and was then in forced 
e 'g ' : A out of natural love and affection, makes a settlement of 
certain property on his brothers and their issue, and afterwards 
enters into a contract to sell the property to B, a stranger, who has 
notice of the settlement. B cannot enforce specific performance 
so as to override the settlement, and thus prejudice the interests 
of the persons claiming under it. 

Vendors without title.— See “ Title ” 

For whom contracts cannot be specifically enforced 
except with a variation. — When a plaintiff seeks specific 
performance of a contract in writing, to which the defendant sets 
up a variation, the plaintiff cannot obtain the performance sought, 
except with the variation so set up, in the following cases, namely: 
(a) where by fraud, or mistake of fact, the contract of which the 
performance is sought, is in terms different from that which the 
defendant supposed it to be when he entered into it ; (b) where 
by fraud, mistake of fact, or surprise, the defendant entered 
into the contract under a reasonable misapprehension as to its 
effect as between himself a*nd the plaintiff ; (c) when the defendant, 

7) 2 Spence’s. Eq., 288. 8) s. 23, Act I of 1877. 9) s. 24, ib. 
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knowing the terms of the contract and understanding its effect, 
bas entered into it relying upon some misrepresentation by the 
plaintiff, or upon some stipulation on the plaintiff’s part, which 
■a" ids to the contract, but which he refuses to fulfil; (d) when the 
•object of the parties was to produce a certain legal result, which 
the contract as framed is not calculated to produce ; (e) when the, 
parties have, subsequently totthe execution of the contract, com 
tracted to vary it . 1 # 1 

Against whom contracts may he specifically enforced, 
— x\gainst (a) either party to the contract ; (b) any other person 
claiming under him by a title arising subsequently to the contract, 
except a transferee for value who has paid his money in good faith 
and without notice of the original contract ; (r) any person claim* 
mg under a title which, though prior to the contract, and known 
to the plaintiff, might have been displaced by the defendant ; 
(d) when a public company has entered into a contract and 
subsequently becomes almagamated with another public company 
the new company which arises from the amalgamation ; (e) when 
the promoters of a public company have, before its incorporation, 
entered into a contract, the company : provided the company 
has ratified and adopted the contract, and the contract is warranted 
by the terms of the incorporation . 2 

Against whom contracts cannot b© specifically en- 
forced. — Specific performance of a contract cannot be enforced 
against a party thereto in any of the following cases :—{a) if the 
consideration to be received by him is so grossly inadequate 
with reference to the state of things existing at the date of the 
contract, as to be either by itself, or coupled with other circum- 
stances, evidence of fraud, or of undue advantage taken by the 
plaimiff ; (b) if his assent was obtained by the misrepresenta- 
tion (whether wilful or innocent), concealment, circumvention, or 
unfair practices of any party to whom performance would be- 
come due under the contract, or by any promise of such party 
which has not been substantially fulfilled ; (c) if his assent was 
given under the influence of mistake of fact, misapprehension, 
or surprise: provided that, when the contract provides for com- 
pensation in case of mistake, compensation may be made for a 
, mistake within the scope of such provision, and the contract may 
be specifically enforced in other respects if proper to be so 
enforced, s 

Liquidation of damages is not a bar to specific per- 
formance. — A contract, therefore, which is otherwise proper to 
be -specifically enforced, may be thus enforced, though a sum be 

*) a6, ib. 2) s, 27, ib. 3) s, 28, ib. 
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named in it as the amount to be paid in case of its breach and 
the party in default is willing to pay the same.* 3 

Compensation. — Any person suing for the specific perform- 
ance of a contract may aiso ask for compensation for its breach 
either in addition to, or in substitution for, such performance and 
the Court will either grant a decree for specific performance and 
compensation, or specific performance only, or compensation only 
according to the nature of the base made out* But if the 
plaintiff sues for specific performance only of a contract or part 
thereof, and his suit is dismissed, such dismissal bars the plaintiff’s 
right to sue for compensation for the breach of such contract or 
part, as the case may be . 6 

Awards and directions to execute settlements. The 

foregoing provisions, as to contracts, apply mutatis mutandis to 
awards and to directions in a will or codicil to execute a particu- 
lar settlement. See “ Arbitration?’! 1 


Rescission of Contracts. 

Mode of rescinding voidable contract.— The rescission 
of a voidable contract may be communicated or revoked in the 
same manner and subject to the same rules as apply to the com 
mumcation or revocation of a proposal . 8 9 (v. ante ) 

. Col ^Pe“ sation — A person who rightfully rescinds a contract 
is entitled to compensation for any damage which he has sustain- 
ed through the non-fulfilment of the contract : e.g A a sinver 
contracts with B, the manager of a theatre, to sing at his theftre 
for two nights in every week during the next two months, and B 
engages to pay her Rs. ioo for each night’s performance On 
the sixth night, A wilfully absents herself from the theatre and 
B, in consequence rescinds the contract. B is entitled to claim 
compensation for the oamage which he has sustained through the 
non-fulfilment of the contracts ° ine 

Consequences of rescission—When a person at whose option 
a contract. is voidable, resends it, the other party need not perform 
any promise therein contained. The party rescinding must so 
far as may be, restore any benefit received thereunder from 
another party to such contract to the person from whom it was 
received. So also when an agreement is discovered to be void 
or when a contract becomes void, any person who has received 
any advantage under such agreement or contract is bound to 
restore it, or make compensation for it to the person from whom he 
received it : e.g., A pays B Rs. 1,000, in consideration of B’s pro- 
mising to marry C, A’s daughter. C is dead at the time of the 


8) s. 66, Contract Act. 

9) s. 75, ib. 
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promise. The agreement is void, but B must repay A the 
Rs. 1,000.* 

When it may be adjudged. — Any person interested in a 
contract in writing may sue to have it rescinded, and such rescis- 
sion may be adjudged by the Court in any of the following 
cases, namely : — (a) where the^ contract is voidable or terminable 
by the plaintiff ; (b) where the contract is unlawful for causes not 
apparent on its face, and the defendant is more to blame than the 
plaintiff ; (<r) where a decree for specific performance of a contract 
of sale, or of a contract to take a lease, has been made, and the 
purchaser or lessee makes default in payment of the purchase- 
money or other sums, which the Court has ordered him to pay. 2 
On adjudging the rescission of a contract, the Court may require 
the party to whom such relief is granted to make any compen- 
sation to the other which justice may required 

Mistake. — Rescission of a contract in writing cannot be ad- 
judged for mere mistake, unless the party against whom it is 
adjudged can be restored to substantially the same position as if 
the contract had not been made. 4 5 

Rectification and Cancellation of Instruments. 

Rectification of instruments. — When, through fraud or a 
mutual mistake of the parties, a contract or other instrument in 
writing does not truly express their intention, either party or his 
representative in interest may institute a suit .to have the instru- 
ment rectified ; and if the Court find it clearly proved that 
there has been fraud or mistake in framing the instrument, and 
ascertain the real intention of the parties in executing the same, 
the Court may, in its discretion, rectify the instrument so as 
to express that intention, so far as this can be done without 
prejudice to rights acquired by third persons in good faith and 
for value. s In rectifying a written instrument, the Court may 
inquire what the instrument was intended to mean, and what were 
intended to be its legal consequences, and is not confined to the 
inquiry what the language of the instrument was intended to be. 6 
But for the purpose of rectifying a contract in writing, the Court 
must be satisfied that all the parties thereto intended to make an 
equitable and conscientious agreement.? A contract in writing 
may be first rectified, and then, if the plaintiff has so prayed in 
his plaint, and the Court thinks fit, specifically enforced. 8 

Cancellation of instruments.— Any person against whom 
a written instrument (contractual or otherwise) is void or voidab e. 


1) 5S. 64, 65. Contract Aqt. 
52) s. 35, Act I of 1877. 

3) s, 38, ib. 


4) s. 36, ib. 

5) S’ 31, ib. 

6) $; 33, ib. 1 


7} 5 . 32, ib. 
8) s. 34, ib. 
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who has reasonable apprehension that such instrument, if left 
outstanding, may cause him serious injury, may sue to have it 
adjudged void or voidable, and the Court may, in its discretion, 
so adjudge it, and order it to be delivered up and cancelled.? 
But when an instrument is evidence of different rights or differ- 
ent obligations the Court may, in a proper case, cancel it in part, 
and allow it to stand for the residue . 1 On adjudging the cancel- 
lation of an instrument, the Court may require the party to 
whom such relief is granted to make any compensation to the 
other which justice may require. A plaintiff may in a suit for 
specific performance pray that if the contract cannot be specifi- 
cally enforced, it may be rescinded and delivered up to be 
cancelled . 2 

See “ Limitation ” and “ Injunction 

9) s. 39, ib. 1 s. 40, ib. 2) s. 41, 37, ib. 
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Authorties— 5 & 6 Vic. c. 45 : Act XX of 1847 (partly repealed and amended! 
Contract Act; The Law of Copyright by T. E. Scrutton (1890) : \ct XXV nf 
1867 (repealed partly by Act 14 of 1:870 and X of 1890): Act XV of 1877 
cases cited. n ' dna 

9 

Books and Periodicals. 

s & 6 Vic.> c. 45 : Act XX of 1847 (as amended) : Act XXV of 1867 (as 
amended) : Contract Act : Cases cited. ' 

Copyright means the sole and exclusive liberty of print 
ing or otherwise multiplying copies of any “ book.” 1 

“ Booh ” means and includes every volume, part or division 
of a volume, pamphlet, sheet of letter-press, sheet of music, man 
chart or plan separately published. 2 ' 

Qualities required in copyright work— For an intellec- 
tual work to be ctpable of protection as copyright it must be 
( a ) Innocent, i.e. (1) not seditious or libellous (the libel being 
against the State ; (2) not immoral ; (3) not blasphemous ; (4) ,, 0 t 
fraudulent. Thus a work of devotion profes-ing falsely to ie 
translated from the work of a celebratrd German writer was not 
protected, (b) The work must have literary value : thus 
an album for holding photographs, seven of the pages of which bore 
pictures of castles with short letter-press descriptions, and which 
was called the “ Castle Album ” was held not to be a “ book ” 
within the Act as not being a “ literary work.” Catalogues will 
be protected as copyright unless they are merely a dry list of 
names or a simple announcement of the sale of goods which even - 
/ ° dy J?' Sht Se ] 1 and announce f or sale. As to titles (v post) 
(c) The work must he original. An author republishing 
a non-copyright work with annotations and additions may 

nature 3 C ° Pynght ” hlS additions if the y are of a substantial 
Rights in unpublished works.-The rights of the author 

before publication are these he has the undisputed right to the 
MSS : he may withhold or communicate it, and communicating 
he may limit the number of persons to whom it is imparted and 
impose such restrictions as he pleases on the use of it : and dre 
fulfilment of the annexed conditions he may proceed to enforce 
and for their breach he may claim compensations The amhor 
may prevent the publication of his work until he. himself has 

3 ) Scnitton, pp. 104-113 : also , 
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made it public. The Common Law gives a man who has- composed 
a work a right to that composition, just as he has a right to any 
other part of his personal property. 5 This right which is some- 
times called “ Copyright at Common Law ” is really an incident 
of property and not copyright in the strict sense. 6 But though a 
man has this tight, the question of the right of excluding all the 
world from copying, and of himself claiming the exclusive right 
of for ever copying his own composition, after he has published it 
to the world is a totally different thing.? Copyright is the exclusive 
right of multiplying copies of a work already published and is. 
regulated by statute. 8 

A selection of poems of numerous English authors of various 
periods is the subject matter of copyright.9 

Limitation. — Suits for compensation for infringing copyright 
or. any other exclusive privilege must be brougnt within three 
years of the date of the infringment. 1 

Duration of copyright., — The copyright in a book publish- 
ed in the lifetime of its author within British India after the 
passing of the Act of Parliament, 3 & 4 Wm., 4, c, 8,5, endures 
for the natural life of such author and for the further term of 
seven years commencing at the time of his death and is the 
property of the author and his assigns. If, however, the above 
term of seven years expires before the end of 42 years from 
the publication of the book, the copyright endures for 42. years. 
The copyright of a book published after the death of its. author 
and after the passing of the above Act endures for 42 years from 
the first publication thereof and is the property of the proprietor 
of the author’s manuscript from which such book is first publish- 
ed, and his assigns. 2 

Provisions against suppression of books of import- 
ance. — The Governor-General in Council may on complaint 
made to them that the proprietor of the copyright in any book 
published aster December 1,8th 1847, has after the death of its 
author refused to republish, or to allow the republicadon of the 
same, and that by reason of such refusal, such book may be 
withheld from the public, grant a license to such complainant to 
publish such book in such manner and subject to such condi- 
tions as they may think fit 5 

A book of registry* wherein may* be registered the pro- 
prietorship in the copyright of books and assignments thereof 

5) ft)., 979* ' * * ' 1) Act XV of 1877, Art. 40, Seised 

6) 19 Q. 13. D., 629 : Scrutton, p. 148. II. See I. L.R., 3 Cal., 17. 

7} 4 Ii. L. C., 979. %■ 2) Act XX of 1847, 5, i, 

8) ib., 954. V.. .3) s* 2, ib, 

.9) I. L. t<„ 17 Cal., 951. v : -r> ■ 
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and licenses affecting such copyright is kept in the office of the 
Secretary to the Government of India for the Home Department 
and is open to the inspection of any person on payment of eight 
annas for every entry which is searched for or inspected, A 
certified copy of any entry in such book may be obtained on 
payment of Rs. 2. Such certified copies will be received in 
evidence in all Courts and ki all summary proceedings, and are 
prima fade proof of the proprietorship or assignment of copy- 
right or license as therein expressed, but subject to be rebutted 
by other evidence , 4 

Registration of name. — The proprietor of copyright in any 
book published after the passing of the abovemen tioned Act 
may make an entry in the Registry Book of the title of such 
book, the time of its first publication, and the name and place 
and abode of the publisher and of the proprietor of the copyright 
upon payment of Rs. 2 . 5 

Assignment of copyright. — Every registered proprietor -of 
copyright may assign his interest, or any portion of his interest in 
a book so registered as abovementioned, by making entry in the 
Registry Book of such assignment, and of the name and place 
of abode of the assignee on payment of Rs. 2. Such assignment 
so entered is effectual in law to all intents and purposes whatso- 
ever, and is of the same force and effect as if such assignment had 
been made by deed . 6 

If any person is aggrieved by any entry made under 
colour of this act in the Registry Book, he may apply by motion 
to the High Court of Calcutta, or if the Court is not sitting to a 
Judge of such Court sitting in Chambers for an order that such 
entry may be expunged or varied . 7 “A person aggrieved” has 
been defined as “ a person who can shew that the entry is incon- 
sistent with some right that he sets up in himself, or in some 
other person, or that the entry would really interfere with some 
intended action on the part of the person making the applica- 
tion.” 8 

Infringement of copyright.— Literary property can be in- 
vaded in three ways and in three only : (1) by publishing and sell- 
ing an unauthorized edition of a work in which copyright exists: 
that is, open piracy; (2) where a man pretending to be the author 
of a book illegitimately appropriates the fruits of a previous 
author's literary labour, that is, literary larceny. These are the 
only two modes of invasion against which the copyright acts have 
protected an author. 


COPYRIGHT. 


*77 

Titles.— The third mode is irrespective of copyright legisla- 
tion, that is,- (3) where a man sells a work under the name and 
title of another man or another man’s work; that is not an invasion 
of copyright. It is Common Law fraud.s 

Suit for infringment.— If any person prints or causes to be 
printed either for sale or exportation, any book in which there is 
subsisting copyright, without the consent in writing of the pro- 
prietor thereof, or has in his possession for sale or hire any such 
book so unlawfully printed without such consent, such offender 
is liable to a suit in the highest local Court exercising original 
civil jurisdiction. 1 Suits for infringement of copyright in the 
mofussil are triable in the Court of the District Judge. 2 In a suit 
for infringment of copyright the defendant must give notice in 
writing to the plaintiff of any objections on which he means to 
rely at the trial of the action^ and must state in his written state- 
ment all such matters as he means to rely on.< Registration is 
necessary in order to maintain a suit under the Act ; v. post. 

Reviews and periodicals.— When any publisher or other 
person, within British India projects, conducts, or carries on 
or is the proprietor of any encyclopaedia, review, magazine’ 
periodical work, or other work published in a series of books or 
parts, or any book whatsoever, and employs any persons to com- 
pose the same, or any volumes, parts, essays, articles, or portions 
thereof, for publication in or as part of the same, and such work 
volumes, etc., are composed under such employment, on the terms 
that the copyright therein belong to such proprietor, etc and 
are paid for by him, the copyright in every such encyclopaedia 
review, etc., so composed and paid for is the property of such pro- 
prietor, etc., who has the same term of copyright as is given to the 
authors of books. Except only that in the case of essays, articles 
or portions forming part of, and first published in reviews, maea- 
zmes or other periodical works of a like nature, after the term 
of 28 years from the first publications thereof respectively, the 
right of publishing the same in a separate form reverts to the 
author for the remainder of the term. Provided always that 
during the 28 years the proprietor, publisher, etc., may not pub- 
lish any such essay, article, or portion separately or singly without 
the previous consent of the author or his assigns. These provi- 
sions do not affect the rights of an author who may have reserved 

form^ Selfthe riSht 0f PUbliShin§ hiS co “P° sition in a separate 

Registration of reviews, periodicals, etc.— The pro- 
prietor of the copyright in any encyclopedia, review, magazine, 


9) 18 Ch. Div„, 76, 90. 

1} Act XX of 1847, s. 7. 

W. HB 


I 


I» L. R., 6 Csl t , 40Q, 4I 
Act XX of 1 847, s* 8. 5) 


s. 9, ib. 
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periodical work, or other work published in a series of books or 
parts, is entitled to all the benefits of registration, on entering 
in the registry book (v. ante) the title of such encyclopaedia, review, 
etc., the time of the first publication of the first volume, number 
or part, and the name and place of abode of the proprietor and 
publisher, when the publisher is not the proprietor. 6 

Piratical copies. — All copies of any registered book wherein 
there is copyright, and which has been unlawfully printed with- 
out the consent in writing of the registered proprietors of the 
copyright, are the property of the registered proprietor of such 
copyright, who is entitled after demand thereof in writing, to sue 
for and recover the same, or to damages for the detention thereof,? 

Effect of registration. — Registration is not compulsory, but 
no proprietor of copyright in any book may sue for any infringe- 
ment of such copyright unless he has made an entry in the Regis- 
try Book and in the manner above mentioned : provided that the 
omission to make such entry does not affect the copyright in any 
book, nor the right to sue or proceed in respect of the infringe- 
ment thereof, except the right to sue or proceed in respect of the 
infringement thereof, under the provisions of this act. 3 Where it 
was contended that because the infringement of copyright took 
place before registration, no suit would lie, it was held that this was 
not so, and that the title to copyright is complete before registra- 
tion, which is only a condition precedent to the right to sue.9 

Contracts relating to libellous and immoral publica- 
tions.— An action cannot be sustained on a contract for the print- 
ing or publishing of an immoral work. 1 Neither author or pub- 
lisher of a libellous or immoral work has any copyright therein; 
nor can he maintain an action against any person for publishing a 
pirated edition of such a work. 2 A promise to indemnify plaintiff, 
in consideration of his having published a libel, and defended an 
action brought against him for it at defendant's request, is void.3 
See “Agency” 

Printing presses and newspapers.— Every book or paper 
printed in British India must bear the name of the printer and 
publisher.* <c Book ” includes every volume, part or division of a 
volume and pamphlet in any language, and every sheet of music, 
map, chart ^ or plan separately printed or lithographed. s The 
above-mentioned Act, ^hich was passed for the purpose of regula- 
ting printing presses and newspapers, and for the preservation of 

6) s. n, ib, s) 5 B. and C., 173, * 

7) s. is, !b. 3) 2 Bing, N. C., 634 : s. 224, Con* 

8 s, 14,1b, _ ■ tract Act. 

9 l* L ‘ Cal *’ 9 62 v 4 > Act XXV of 1867, s. 3. 

ij R. and Moo., 337. Contract Act 5) s. 1, ib. 
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in force. The application must be left with or sent by post to the * 
secretary, appointed to discharge the functions of Secretary under 
the Act. 5 The Governor-General in Council may, upon such 
application and after such enquiry as he thinks fit, make an order 
authorizing the design to be registered in the Register of Designs, 6 

Acquisition and duration of copyright. — When a design 
is registered, the proprietor has, subject to the other provisions of 
the Act, copyright in the d^ign for five years from the date of re- 
gistration.? When copyright in a design has ceased, an entry to 
that effect is made in the Register of Designs. 1 pi 

Articles to be marked “registered.” — Before the delivery 
on sale of any article to which a registered design has been ap. 
piled, the proprietor of the design must cause the article to be 
marked with the word “registered” either in full or in an abbrevi- 
ated form. If he fails to do so, his copyright in the design will 
cease unless he shows that he took all proper steps to ensure the 
marking of the article. 9 

Effect of exhibiting unregistered designs at exhibi- * 
tions. — If the proprietor of a design exhibited at an industrial 
or international exhibition, certified' as such by the Governor- 
General in Council, applies for an order for the registration of the 
design, within six months from the date of the admission of the t 
design into that exhibition, the design will not be deemed not to 
be a new and original design not previously published in British 
India, by reason only of its having been exhibited at the exhibi- 
tion. 1 


Mutation of names in register. — Any person in whom the 
copyright in a design has become vested may apply to the Secre- 
tary for the entry of his name in the Register of Designs as 
proprietor of the copyright, and the Secretary may, if he sees fit, 
cause the entry to be made. 2 

Suit for infringement of copyright.-— The registered pro- 
prietor of a design may institute a suit in the District Court (which 
includes the High Court, Original Side) for the recovery of any 
damages arising from the application by any person to any article 
of the design, or of any fraudulent or obvious imitation thereof for 
the purpose of sale, or from the publication, sale or exposure for 
sale, by any person of any article to which the design or any fraudu- 
lent or obvious imitation thereof, has been applied, that person 
knowing or having reason to believe that the proprietor had not 
given his consent to such application. When a decree, is made 
by the Court in such suit, a copy of such decree is sent to the 


s. 51, ib. 
s. 52, ib. 


7 ) s. 53, ib. 

8) s. 58, b. . 
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Secretary, who will thereupon cause an entry thereof to be made 
in the register of designs. 3 

Rectification of Register of Designs. — A High Court may, 
on the application of any person aggrieved by an entry in the 
Register of Designs, or by the omission of an entry therefrom, 
make such order for the rectification of the register as it thinks fit. 
A copy of such order is to be sen^» to the Secretary, who will 
thereupon cause an entry thereof to*be made in the Register of 
Designs. The order may declare copyright in the design not to 
have been acquired. 

Meaning of word <c proprietor. ” — The author of any new 
and original design is considered the proprietor thereof, unless he 
executed the work on behalf of another person fora good or valuable 
consideration, in which case that person is considered the “pro- 
prietor,” and every person acquiring for a good or valuable con- 
sideration a new and original design, or the right to apply the 
same to an article, either exclusively of any other person or 
otherwise, 'and also every person on whom the property in the 
design or the right to the application thereof shall devolve, is con- 
sidered the “proprietor” of the design in the respect in which the 
same may have been so acquired and to that extent but not other- 
wise . 4 

3) s. 57, lb. 4 ) s. so ( 3 ), ib. 



CORONER AND INQUESTS. 

Authorities— Act IV of 1871 amended by Act X of 1881 : Act V of 1889': 

Criming Procedure Code. 

Inquests in Calcutta and Bombay. 

Coroner’s jurisdiction.— A Coroner is appointed to have 
authority under the Act (Act IV of 1871) within the local limits 
of the ordinary Original Civil Jurisdiction of each of the High 
Courts of Calcutta and Bombay. 

. Inquiry into deaths. — When a Coroner has reason to be- 
live that the death of any person has been caused by accident, 
homicide, suicide, or suddenly by means unknown, or that any 
person being a prisoner has died in prison, and that the body 
is lying within the place for which the Coroner is so appointed, 
the Coroner must inquire into the cause of death ; every such 
inquiry is deemed a judicial proceeding. 1 

Coroner’s jury. — On receiving notice of any such death 
the Coroner must summon a jury for the purpose of enquiring 
when, how, and by what means the deceased came by his death. 
For the purpose of such inquest the Coroner may order a body 
to be disinterred. 2 Such inquest may be held on a Sunday, 3 . 

The inquest. — The Coroner opens the Court by proclamation 
and calls over the names of the jurors. If a sufficient jury is in at- 
tendance, each juror is sworn, and the Coroner proceeds with the 
jury to view the body ; and makes such observations to the jury as 
the appearance of the body requires. He then makes proclamation 
for the attendance of witnesses, or calls in separately such as know 
anything concerning the death. It is the duty of all persons acquaint- 
ed with the circumstances attending the death to appear before 
the inquest as witnesses. The Coroner can for the purposes of the 
inquest summon witnesses to give their evidence on the inquest. 
He may direct the performance of a post-mortem examination 
by any medical witness summoned to attend the inquest. All 
evidence must be taken on oath, and the Coroner is bound to 
receive evidence on behalf of the party (if any) accused of caus- 
ing the death of the deceased person. He may adjourn the 
inquest from time to time, and from place to place. After all the 
witnesses have been examined, and the Coroner his summed up 
the evidence to the jury, the latter consider their verdict. When 
the verdict is delivered the Coroner draws up the inquisition in 

1) Act IV of 1871, s. 8, 2) s. 12 , ib. 3) s. 12, ib. 
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accordance with the finding of the jury, or, when the jury is 
not unanimous, in accordance with the opinion of the majority. 

Such inquisition must be signed by the jurors, and the Coroner, 
and must set forth — (1) when, where, and before whom the in- 
quisition is holden ; (2) who the deceased is ; (3) where his body 
lies ; (4) the names of the jurors, and that they present the in- 
quisition upon oath; (5) where, ^hen, and by what means the 
deceased came by his death ; and ( 6 ) if his death was occasioned 
by the criminal act of another, who is guilty thereof. 4 

Disclosure of crime. — When the verdict is one of culpable 
homicide amounting to murder, or culpable homicide, or one 
of death by a rash or negligent act not amounting to culpable 
homicide, the Coroner must bind by recognisance any person 
knowing or declaring anything material touching such murder, 
homicide, or act, to appear at the next Criminal Sessions at which 
the trial is to be, then and there to prosecute or give evidence 
against the party charged. The Coroner must also, when the 
verdict justifies him in so doing, issue his warrant for the appre- 
hension of the person accused and commit him to prison, until 
trial, or if he be already in prison, issue a detainer to the officer 
in charge of the jail in which he is, or if the verdict is not 
of murder the Coroner may enlarge him on sufficient bail.s 

Warrant for burial. — When the proceedings are closed, or 
before, if it be necessary to adjourn the inquest, the Coroner 
must give his warrant for the burial of the body on which the 
inquest has been taken. 6 

A juror who has been properly summoned may be fined 
Rs. 50 for non-appearance, but a juror after service at an in- 
quest is exempted (unless in case of necessity) from attendance 
for the period of a year. ? 

Inquests in British India outside the Towns of Calcutta, 

Madras, Bombay. I 

By whom held. — All District Magistrates or Sub-divisional 1 

Magistrates, and any Magistrate especially empowered in this behalf I 

by the Local Government, or the District Magistrate, are em- I 

powered to hold inquests in cases similar to those already referred I 

to. 8 

Enquiry by the police. — Every officer in charge of a police- 1 

Ration on receiving information that a person — (a) has committed I 

suicide ; or (b) has been killed by another, or by an animal, or by I 

machinery? or by an accident ; or (c) has died under circum- I 

stances raising a reasonable suspicion that some other person 

4} ss. 13—24, ib. 6) s. 28, ib, 8) s. 174, Cr. Pr. Code. I 

5) ss. 25— 27, ib. 7) ss. 31, 34, ib. J 
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has committed an offence, must immediately give intimation 
thereof to the nearest Magistrate empowered to hold inquests, 
and proceed to the place where the body of such deceased person 
is, and there, in the presence of two or more respectable in- 
habitants of the neighbourhood make an investigation, and 
draw up a report of the apparent cause of death, describing such 
wounds, fractures, bruises ancj other marks of injury as may be 
found on the body, and staging in what manner, or by what 
weapon or instrument (if any), such marks appear to have been 
inflicted. The report must be signed by such Police-officer and 
other persons, or by so many of them as concur therein, and must 
be forthwith forwarded to the District Magistrate or the Sub- 
divisional Magistrate. When there is any doubt regarding the 
cause of death, or when for any other reason the Police-officer 
considers it expedient so to do, he is bound to forward the body, 
with a view to its being examined, to the nearest Civil Surgeon, 
or other medical officer appointed in this behalf by the Local 
Government, if the state of the weather and the distance admits 
of its being so forwarded without risk of such putrefaction on 
the road as would render such examination useless. In the 
presidencies of Madras and Bombay, investigations under this 
section may be made by the head of the village.? 

Power to summon persons. —For the purpose of the above- 
mentioned investigation an officer in charge of a police-station 
may, by order in writing, summon two or more persons and any 
other person who appears to be acquainted with the facts of the 
case. Every person so summoned is bound to attend and to 
answer truly all questions other than questions the answer to 
which would have a tendency to expose him to a criminal charge 
or to a penalty or forfeiture. 1 

Inquiry by Magistrate. — When any person dies while in the 
custody of the Police the nearest Magistrate empowered to hold 
inquests must and in any other case mentioned in clauses (#), 
{b) and (c) (v. ante.) any Magistrate so empowered may hold an 
inquiry into the cause of death either instead of, or in addition 
to, the investigation held by the Police-officer ; and, if he does 
so, he has all the powers in conducting it which he would have 
in holding an enquiry into an offence. The Magistrate must record 
such evidence as may be given, and when ever he considers 
it expedient to make an examination of the dead body of any 
person who has already been interred, in order to discover the 
cause of his death, the Magistrate may cause the b^ody to be 
disinterred and examined. 2 . 1 
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Inquests in Town of Madras. 

In 1889 the office of Coroner was abolished in the town of 
Madras, and the provisions of the Criminal Procedure Code 
(v. ante) adopted in a modified form. Intimation is given and 
the report forwarded to (v. ante) the Commissioner of Police. 
The enquiry mentioned in the last paragraph is conducted by 
Presidency Magistrates.^ * 

3) Act V of 1889. 


CUSTOM AND USAGE. 

AUTHORITIES — Viner’s Abridgement : Bacon’s Abridgment : Mayne’s Hindu Law, 
5th ed. : Indian Evidence Act : Indian Contract Act : and cases cited. 

Custom is such a usage a f 3 has obtained the force of law and 
is in truth a binding law to"such particular places, persons 'and 
things which it concerns. It is jus non scrip turn (unwritten law) 
made by the people only of such place where the custom is. 1 
The frequent repetition of an act, which at first was assented to 
by the people of a certain place for their mutual conveniency and 
advantage is a custom. 2 “ A belief in the propriety, or the im- 
perative nature, of a particular course of conduct, produces a 
uniformity of behaviour in following it ; and a uniformity of 
behaviour in following a particular course of conduct, produces a 
belief that it is imperative, or proper, to do so. When from either 
cause, or from both causes, a uniform and persistent usage has 
moulded the life and regulated the dealings, of a particular class 
of the community, it becomes a custom which is a part of their 
personal law. Such a custom deserves to be recognised and en- 
forced by the Courts, unless it is injurious to the public interests, 
or is in conflict with any express law of the ruling power ”3 
“The fullest effect is given to custom both by our Courts and 
by legislation, and all the recent acts which provide for the admin- 
istration of law dictate a similar reference to usage, unless it 
is contrary to justice, equity, or good conscience, or has been 
actually declared to be void.”* 

There are various customs in every part of India in respect of 
incidents of tenures of land, right of fishing in bils or other 
natural waters, right of inheritance in a particular family, &c. 
As the “common law ” or “ custom of the realm in England” is 
proved to exist by showing that it has been affirmed by the Courts, 
or at least has been recognised in the writings of acknowledged 
legal authorities, the Hindu and Mahommedan Law, as adminis- 
tered by the British Courts, is such portion of the customs of the 
Hindus and Mahomedans which has, from time to time, received 
legal and judicial recognition. “Under the Hindu system of 
law, clear proof of usage will outweigh the written text of the 
law.”s But apart from the Hindu and Mahommedan Law, there 

1} Viner’s Abridgment, Vol. VII, p,. 164. 

2) Bacon’s Abridgement, Vol. 2, p, 564. 

3) Mayne’s Hindu Law, 51b ed., p. 47, and cases cited: Perry O. C\, no: ib., 

535 : 3 Mad., H. C„ 56 : 11 Bom., H. r C., 249 : 4 Bom,, 545. 

4) Mayne, p. 41. 

5) 12 Moo., I. A,, 436, 
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are other various local customs which have received the recog- 
nition of the Courts in India. Customs which have not received 
such recognition must possess a certain character, and must be 
established by positive and clear proof before any relief on the 
basis of their existence will be granted, v. next paragraph. 

Requisites of custom.— A custom must in order to receive 
the recognition of the Courts, an<^ so acquire legal force, possess 
a certain character and satisfy certain necessary conditions. It 
must be ancient, continued and acquiesced in, reasonable and 
certain , 6 7 invariable, and established by clear, positive, certain, 
distinct and unambiguous evidence.? There must be satisfactory 
proof of usage, so long and invariably acted upon in practice, as 
to show that it has, by common consent, been submitted to as 
the established governing rule of the particular family, class, or 
district of country ; and the course of practice upon which the 
custom rests must not be left in doubt, but be proved with cer- 
tainty . 8 A custom must not be immoral : it cannot be created by 
agreement. There may be a usage of a single family.^ The 
custom must be definite so that its application in any given 
instance may be clear and certain and reasonable . 1 

How proved. — “ The evidence should be such as to prove 
the uniformity and continuance of the usage, and the conviction 
of those following it that they were acting in accordance with 
law, and this conviction must be inferred from the evidence. 
There must be evidence of acts of the kind : acquiescence in 
those acts ; decisions of Courts or even of punchayets upholding 
such acts ; the statements of competent and experienced persons 
of their belief that such acts were legal and valid, will alT be 
admissible : but the statements should be supported by actual 
examples of the usage asserted .” 2 A custom being in derogation 
of the general rules of law, must be construed strictly . 3 

Usage of trade. — The law merchant is a customary law 
relating to trade. Certain portions of it have received recogni- 
tion at the hands of the Legislature, and been embodied in 
statute, e.g., the law as to negotiable instruments, bills of lading, 
&c. Others portions have been, and if they are of a certain 
character, will be, recognized by Courts of Justice. Many con- 
tracts are construed by the course of business in the particular 
trade. When trade usage is imported into a contract, it is 


6) I. L. R., 2 All., 49. 

7) W. R. 1864, p. 39 : Ib„ 1864, p. 

20 : **5 W. R. P, C„ 47 : 14 
M. I. A., 585 : 1 Cal., 186: 

9 M. I. A., 243. ^ 

8) 3 Mad. H. C., 75, 77, affirmed 

on appeal : 14 M. I. A,, 570 : 

10 Bom. H, C., 234. 


9) Mayne, pp. 49, 50, 52, and 
cases there cited. 

1) 1 All. , 440 : 2 All., 49. 

2) 7 Mad. H. C., 250, ss, 13, 48, 

' 49, Evidence Act. 

3) L. R., 3 I. A., p. 28s. 
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because it tacitly forms part of it, like those contracts in which 
are found the words “ and other usual terms.” They then form 
part of the contract itself. The contract expresses what is pecu- 
liar to the bargain between the parties and the usage supplies the 
rest. 4 Thus a contract to pay interest is frequently implied from 
usage. The extent of an agent’s authority is also determined 
by usage. 5 So also an implied warranty of goodness or quality 
may be established by the custom of a particular trade. 6 

Requisites of usage. — A usage, even if universal, which is 
not according to law cannot be set up to control the law.? If 
contrary to established rules of law or equity, or contrary to, 
or excluded by, the express terms of a contract, or if unreasonable, 8 
a custom or usage of trade will not bind the parties to a con- 
tract. Further, it must not be inconsistent with the provisions 
of the Contract Act. 9 By sec. i of the latter Act, nothing in the 
Act is deemed to affect any usage or custom of trade, nor any 
incident of any contract not inconsistent with the provisions 
of the Act. 

Proof of mercantile usage needs not either the antiquity, 
the uniformity, or the notoriety of custom, which in respect fo 
all these becomes a local law. The usage may be still in course 
of growth ; it may require evidence for its support in each case ; 
but in the result it is enough if it appear to be so well known 
and acquiesced in that it may reasonably be presumed to have 
been an ingredient tacitly imported by the parties into their 
contract, 1 

4) Contract Act, s. 9: 16 Scott’s 7) 16 Scott’s Rep., N. S., p. 660, 

Rep., N. S., 660, 661; 7, Moo., 8) 8 Bom. H. C., p. 19. 

I. A., 282. 9) Act IX of 1872, s. 1 : 14 B. L. 

5) 10 Moo., I, A., 229. R., 76. 

6) Contract Act, s. no, 1) 7 Moo., I, A., 282, 
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DEFAMATION. 


Defamation as a Criminal Offence. 


Authorities — Indian Penal Code : Criminal Procedure Code : Act I of 1872 j, 
(Evidence) : Act I of x 877 (Specific Relief) : Odger’s Libel and Slander, 1890 
Cases cited, 

Its nature. — Defamation is both a criminal offence and a civil 
wrong; The term “ defamation ” as used in the Indian Penal 
Code includes both libel and slander considered as offences under 
English law. In India the term is properly applied to the crimi- 
nal offence only, the civil wrong being called “ libel ” when the 
defamatory matter is written, and “slander” when spoken. 

Remedy against. — A defamed person has two remedies, 
may either prosecute the offender under the Penal Code for having 
committed an offence, or sue him in a Civil Court for damages. 
He may also do both. If a person threatens to publish matter 
which would be punishable as defamatory under the Indian 
Penal Code the Court may grant an injuction to restrain the 
publication . 1 


Definition of. — Whoever by works either spoken or intended 
to be read, or by signs (e.g. : A is asked who stole B’s watch ; 
A points to Z, intending to cause it to be believed that Z stole 
B.’s watch) or by visible representations (e.g. : A draws a picture 
of , Z running away with B’s watch with the same intention), 
makes or publishes any imputation concerning any person intend- 
ing to harm, or knowing or having reason to believe, that such 
imputation will harm the reputation of such person, is said (ex- 
cept in the cases mentioned below in the paragraph “Excep- 
tions ”) to defame that person.” There are thus two classes of 
persons who may be guilty of the offence : (1) persons who first say 
or produce defamatory matter \ (2) those who promulgate it. No 
evidence is necessary of intention to harm, or of knowledge that 
harm would follow where the words are in themselves defamatory. 
No imputation is said to harm, a person’s reputation unless that 
imputation directly or indirectly in the estimation of others, lowers 
the moral or intellectual character of that person in respect of 
his caste, or of his calling, or lowers the credit of that 
causes it to be believed that the body of that person is 
some state, or in. a state generally considered disgraceful . 2 An 
imputation in the form of an alternative, or expressed ironically 
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may amount to defamation, e.g. ; A says Z is an honest man : 
he never stole B’s watch, intending to cause it to be believed that 
Z did steal B’s watch : unless this falls within one of the excep- 
tions it is defamation .3 Defamatory matter is “published” if 
communicated to a single person other than the person defamed, 
e.g, : to the latter’s wife. 4 The offence is compoundable by the 
person defamed. s ^ 

Defamation of a deceased person.— It may amount to 
defamation to impute anything to a deceased person, if the impu- 
tation would harm the reputation of that person if living, and is 
intended to be hurtful to the feelings of his family or other near 
relatives. The defamatory matter in such a case must be such 
that the deceased might himself have complained of it. Genuine 
criticism of a dead person made in a bonh-fide history or bio- 
graphy is permissible. 6 

Of companies, associations and collections of persons. 

— It may also amount to defamation to make an imputation con- 
cerning a company, or collection of persons as such. The “ Nil 
Durpan ” case which arose out of the publication of defamatory 
matter upon the indigo planters is an instance of defamation of 
this kind. 7 

Exceptions. — There are certain cases in which imputations 
against, or expression of opinion on another is permissible, and the 
person making it protected. It is not defamation (i) to impute 
anything which is true against any person, if it be for the public 
good that the imputation should be made or published ; (2) to ex- 
press in good faith any opinion whatever respecting the conduct 
of a public servant in the discharge of his public functions, or 
respecting his character so far as his character appears in that 
conduct and no further ; 8 nothing is said to be done or believed 
in ec good faith ” which is done, or believed without due care and 
attention p the burden of proving good faith lies on the accused 
person f (3) to express in good faith any opinion whatever re- 
specting the conduct of any person touching any public question 
and respecting his character, so far as his character appears in 
that conduct and no further : 2 e.g., expressing an opinion on Z’s 
conduct in calling a meeting on a public question, presiding at 
such meeting, &c. ; (4) to publish a substantially true report of 
tiie proceedings of aJ3ourt of Justice or of the result of 
any such proceedings; (5) to express in good faith any opinion 
whatever respecting the merits of any case, civil or criminal, 

3) s. 499,1b. ,, 8) ib. 

4) I. D. R„ 1 Bom., 477. 9) s. 52, ib. 

5) Schd, II, Cr. Pr» Code. 1) '‘Evidence Act, s. 105. 

6 ) Penal Code, s, 499. 2) Penal Code, s. 499. 

7 ) ib. 
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which has been decided by a Court of Justice, or respecting 
the conduct of any person as a party, witness, or agent, in any 
such case, or respecting the character of such person as far as his 
character appears in that conduct and no further ; (6) to express 
in good faith any opinion respecting the merits of any perform- 
ance, which its author has submitted to the judgment of 
the public, or respecting the character of the author, so far as his 
character appears in such performance and no further : e.g., a 
person who makes a speech or publishes a book, submits that 
speech or book to the judgment of the public ; so too an actor 
or singer, who appears on a public stage, submits his singing or act- 
ing to the judgment of the public. The following are illustrations 
of innocent and criminal statements as to the character of an 
author : A says of a book published by Z “ Z’s book is foolish 
and indecent, Z must be a weak man, and a man of impure mind ” 
This is not defamation if said in good faith, inasmuch as the 
opinion A expresses of Z respects Z’s character only, so far as it 
appears in Z’s book and no further. It would, however, be defa- 
mation if A were to say : “ I am not surprised that Z’s book is 
foolish and indecent, for he is a weak man and a libertine, ” inas- 
much as the opinion expressed of Z’s character is an opinion not 
founded on Z’s book. (7) For a person having over another any 
authority either conferred by law, or arising out of a lawful contract 
made with that other, to pass in good faith any censure on the 
conduct of that other in matters to which such lawful authority 
relates : e.g., a schoolmaster censuring his pupils, or a master his 
servant, or the head of a department those under his orders • (8) to 
prefer in good faith an accusation against any person to^any of 
those who have lawful authority over that person with respect to 
the subject-matter of accusation : e.g., A in good faith accuses 
Z before a Magistrate, or complains of the conduct of X, a servant 
to X s master. (9) To make an imputation on the character of 
another, provided that the imputation be made in good faith for 
the protection of the interests of the person making it 
or of any other person, or for the public good : eg. B a 
shopkeeper, says to A, who manages his business, “ Sell nothing to 
Z on credit, for I have no opinion of his honesty.” This is not 
defamation if said by A in good faith and for the protection of his 
own interests ; or, again, B, a Magistrate, in making a report to his 
superior officer casts an imputation on the character of Z, the im- 
putation is not defamatory if made in good faith and for the public 
good. Undfer this exception come the privileges of counsel, attor- 
neys, vakils, and witnesses in judicial proceedings. (10) To convey 
caution m good faith ttTone person against another, provided 
that such caution be intended for the good of the person to whom 
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it is conveyed, or of some person in whom that person is interest 
ed, or for the public good : eg, communications regarding the 
character of servants or communications made in discharge of a 
moral or social duty. The privilege must be used in good faith 
and no further than absolute necessity requires .3 
Punishment. — Defamation is punishable with a maximum of 
two years’ simple imprisonment, or with fine, or with both,* 
Persons printing or engraving any matter which they know or 
have good reason to believe is defamatory, and persons selling or 
offering for sale a printed or engraved substance containing de- 
famatory matter, knowing that it contains such matter are similarly 
punishable. 5 

Defamation as a Civil Wrong. 


Libel is the publication of false defamatory matter in writing, 
in a print, picture, or the like. Generally speaking, matter which 
would be considered defamatory within the definition of the 
Penal Code (v. ante) would be considered libellous in a civil action, 
One of the main differences between a criminal prosecution for 
defamation and a civil action for libel lies in the fact that in the 
latter the truth of the libel is always a complete defence, and this 
is so because the law will not permit a man to recover damages 
in respect of an injury to character, which he either does not, or 
ought not to possess. 6 Written matter may be either obviously 
libellous ; as where the words are in themselves of a libellous 
character, or, though not obviously libellous, it may be capable of 
bearing, and intended to bear, a libellous signification, eg., where 
there is innuendo or irony. In the latter case the plaintiff must 
establish that the libellous words did in fact mean what he alleges, 
not merely that they were capable of bearing such a meaning.? 

The plaintiff must prove in a suit for libel (i) that the matter 
is libellous ; (2) that the defendant published it. Although in 
common parlance “ publishing ” may be confined in its meaning 
to making the contents of a libel known to the public, yet its 
meaning is not so limited in law; for the making of it known to 
but one individual other than the plaintiff himself (eg., to his 
wife) is a publishing, and the mere parting with a libel with intent 
to scandalize a party, by which the defendant loses his power of 
control over it, is an uttering. 8 If the plaintiff proves these two 
points, the Court will infer that the publication was malicious. 

Defences.— The defendant in a civil action may take any of 
the following defences: (1) that the matter is not libellous ; (2) that 
' if it is so, it is true ; (3) that he did not publish the libel ; (4) that if 
he did so publish, his publication was 4 s privileged. 55 


5) ss. 501-502, ib. 

6) 10 B, % C., 272. 
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Privileged publication in the civil law relating to libel 
corresponds to those exceptions in the criminal law in which it is 
permissible, to publish what would be (but for the exception) de- 
famatory. Generally speaking, publication under the circumstan- 
ces which excuse from defamation excuse from libel. Shortly stated 
the law as to “ privileged ” communications is as follows : From 
the mere publishing of libellous natter the law presumes malice 
on the part of the person publishing and an intent to injure the 
person defamed. But where the circumstances of publication are 
such as to exclude this presumption then it is excluded, unless 
actual express malice is shown. Such circumstances exist where 
publication of otherwise linellous matter is made by a person in 
discharge of some public or private duty (whether legal or moral), 
or in the conduct of his own affairs in matters where his interests 
are concerned, if made to a person having some correspond- 
ing interest or duty.9 If fairly warranted by any reasonable 
exigency or occasion such communications are protected or 
“privileged.” Even if a privileged communication be untrue 
it will not be libellous, if honestly made with belief in its truth. 
Examples of privileged communications are reports of military 
and naval officers on military matters to their military superiors, 
words spoken in office by witnesses, counsel, jury and Judge 
in civil or criminal proceedings, and reports of these proceedings, 
communications as to the character of servants, communications 
of a confidential nature, or made in self-defence to protect one’s 
private interests, statements provoked or invited by previous words 
of the plaintiff, and the like. 1 

Instances of libel. — Generally speaking, any words which 
expose the plaintiff to hatred, ridicule, contempt, or obloquy, or 
tend to injure him in his profession or trade, or cause his neigh- 
bours to avoid and shun him are libellous. 2 It has been held to 
be libellous to write and publish of a person that he is “an in- 
fernal villain,” “ an impostor,” “ a great defaulter,” “ a black leg,” 
“a black sheep,” “a hypocrite,” “a rogue and a rascal,” “a dis- 
honest man,” “a mere man of straw,” “a desperate adventurer,” 
“ that he is insolvent and cannot pay his debts,” and the like. 3 
Ironical praise may also be a libel as calling an attorney “an hon- 
est lawyer.”* A caricature, painting, or. statue may be libellous. 3 

Damages — When words are in themselves obviously libellous, 
and are such as must injure the reputation of the. -plaintiff, they 
are actionable without proof of special damage : actual pecuniary 
damage need- not be proved : the injury to the reputation is legal 
damage. Where words, on the other hand, are used which merely 


9) ib. 

x) Odgers, pp. 181 - 


2) ib,, p. 19. 

3) ib., p. 20. 


4) ib., p. 1 16. 

5) ib., p. 6. 
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might tend to injure the reputation, the fact that they were so 
injurious and the special damage caused by them must be shown. 6 

Slander is defamation by word of mouth. In England the rule 
of law is that a civil action for slander can always be brought 
when the words (i) charge the plaintiff with the commission 
of a crime punishable by law; (2) impute to him a contagious 
disorder tending to exclude hpm from society; (3) are spoken of 
him in the way of his profession or trade, or disparage him in an 
office of public trust : because in all these cases the words which 
are said to be “ actionable perse ” clearly tend to injure the plain- * 
tiffs reputation. Therefore to sustain an action in these cases it is 
not necessary to prove special damage resulting to the plaintiff 
from the slander : from the slanderous words damage is presumed. 

In all other cases according to English law special damage must 
be shown. In India the question is not so well settled. The 
preponderance of authority, however, is against the English rule 
and in favour of giving relief to a plaintiff where the defamation 
is such as would cause substantial pain and annoyance to the 
person defamed, although actual proof of damage estimable in 
money may not be forthcoming.? Therefore a suit for damages may 
be brought for verbal abuse of a gross character without proof of 
special damage. The use of every kind of abusive language is not 
actionable. But language which, having regird to the definition 1 
of defamation in the Indian Penal Code, is calculated to injure 
the reputati m — language which having regard to the respectability 
and position of the person abused is calculated to outrage his 
feelings, lower the estimation in which he is held by persons of 
his own class and bring him into disrepute is actionable 8 (/.<?., stfch 
that a civil action may be brought for damages.) Mere “ hasty 
expressions 7 ’ spoken in anger or vulgar abuse to which no hearer 
would attribute any set purpose to injure character are not action- 
able.9 The same rules as to inference of malice, “privileged” 
communications, and truth of the defamatory matter, apply as 
well to slander as to libel. 


DIVORCE, AND MATRIMONIAL LAW. 

H theTv- ! hol~of t British I India^tid^OT V far C onty a<T regards^ ^ if exte nds 
Divorce, s th edition : Cases cited. roc ^ ure Code : Browne and Powles On 

BlQ^Ush arid Indian Law. — Generally sDeakino* ana „ u ■ 
to the spedai provisions of the Indian Ac* the Indian Courts are 
obliged to act ami to give relief under the Act, on principles and 
rules as nearly as may be conformable to the rules L S , 
on which the English Courts of Divorce ac fixce J in ?f 

ljr,.cute, the U, of Divorce in Mia and in England “ the 

Divorce. 

Jurisdiction,— Divorce can only be granted wW* a, 
tioner (i) professes the Christian religion; ( 2 ) resides in^wr" 
at the time of presenting the petition; (a) ( wh re husband and 
wife have both at some time resided in India aj onlv t ^ 
following cases : — (a) where the marriage was solemnind 
India; or {/;) where the adultery, rape or nnmtTrd d “ 
complained of was committed in India ; or \c) where the husLand 
has since the solemnization of the marriage exchanged 
fession of Christianity fur the profession of some other fo nTr 

’hS"' h Th ' ”"« ht “ 4-W rt no, 'Z m ° f 

rily have been a Christian marriage. So where the netltin ecessa ," 

respondent were married, while professing the Hindu fah? and 
afterwards became converts to Christianity, it was held ^ the 
application of the petitioner for dissolution of m , r „w ! 
ground of the wife’, adultery, that being a person nmfet! °^, the 
tianity at the time of presenting the petition he was entitled 
divorce under the Act. A non-Christian marriage is not d ssolle i 
by the mere fact of the conversion of one or both of .v,* 0 

to Christianity, and may therefore be dissolved in accordanrf 'fi! 
the provisions of the Divorce Act • accordance with 

»?d 

fire ground that his wife has since n>arm/coSt£d adX,°-“ 
Petition by wife. — Anv wife mav cfmiiorit a adu * ter y* J 
on ,he grounds ,ha. her husband has since naar^g?'”,' XS 

si a. » • -* - A l SMtig- s - 
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Ms profession of Christianity for the profession of some other 1 
religion and gone through a form of marriage with another 
woman [e.g, where a Hindu convert to Christianity has made 
a Christian marriage and afterwards reverts to Hinduism and 
marries a second wife]; or has been guilty of (2) incestuous 
adultery [“ incestuous adultery ” means adultery committed by a 
husband with a woman with \jhom, if his wife were dead, he could 
not lawfully contract marriage by reason of her being within the 
prohibited degrees of consanguinity (whether natural or legal) or 
affinity] ; or of (3) bigamy with adultery [i.e., adultery with the | 
person with -whom the bigamy is committed], or of marriage with 
another woman with adultery [e.g., where there is bigamy with 
one woman and adultery with another]; or of (4) rape ; (5) sodomy . 
or bestiality ; or of (6) adultery coupled with such cruelly as without 
adultery would have entitled the wife to a divorce a mensa et 
toro (i.e., what is now called 4 judicial separation ’) ; cruelty must 
be specifically pleaded, and if it is not, the Court will not allow 
the issue to be raised or evidence given of it; or of (7) adultery 
coupled with desertion without reasonable excuse for two years 
or upwards. 4 — v. post. As to offences against marriage, see 
Marriage ” 

The co-respondent. — When any petition for divorce is pre- 
sented by a husband, he must make the alleged adulterer a co- 
respondent to the petition, unless he is excused from so doing 
on one of the following grounds to be allowed by the Court 
(r) that the wife (respondent) is leading the life of a prostitute, 
and that the petitioner knows of no person with whom the 
adultery has been committed; (2) that the name of the alleged 
adulterer is unknown to the petitioner although he has made due 
efforts to discover it ; (3) that the alleged adulterer is dead.* 
gvery person against whom adultery is alleged in the petition 
must be made a co-respondent ; but a husband is not compelled 
to charge adultery in the petition with every person with whom 
his wife may have committed adultery. 

Court must be satisfied of absence of aid, connivance 
and condonation. — When a petition for divorce is presented, the 
Court will satisfy itself not only as to the facts alleged, but also 
whether or not the* petitioner has been in any manner — (1) 
accessory to the adultery, i.e., has aided in producing or con- 
tributing to produce the adultery ; or (2) has connived at the 
going through of the form of marriage (e.g, where bigamy is 
charged), or the adultery ; or (3) has condoned the same. The 

4) ib, : 3 B. L. R.» Ap. 6 : I. L. R., i2 r CaU } 706: (Prohibited degrees) 

I. L. R., 17 Cal., 324, (ib.) . 

5} s, ii, Act IV^oi 1869 : 3 B. L, R. t Ap. 9. 
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Court will also enquire into any countercharge which may be 
m ide against the petitioner. 6 

Dismissal of petition.— In case the Court finds that there 
has been either aid, connivance, or condonation, or that the case 
has not been proved, or that the petition is presented or prose- 
cuted in collusion with either of the respondents, then and in any 
of the said cases the Court will dismjss the petition. When how- 
ever, a petition is dismissed by a District Court, the petitioner 
may, nevertheless, present a similar petition to the High Court ? 

Decree of divorce.— If, on the contrary, the Court is satisfied 
that the petitioner’s case is proved, and that there has been 
no aid, connivance, condonation, or collusion, the Court will 
pronounce a decree nisi declaring the marriage of the petitioner 
dissolved. 8 A decree nisi is a conditional decree ; it declares that 
the marriage is dissolved unless within six months next following 
cause is shown why the marriage should not be dissolved. If 
no one shows cause the petitioner must move to have the decree 
made absolute (st-e later). 


■Proviso. The Court is not bound to pronounce a decree of 
divorce if it finds that the petitioner has (1) during the marriage 
been guilty of adultery ; or (2) of unreasonable delay in present- 
ing or prosecuting his petition; or (3) of cruelty towards the other 
party to the marriage; or (4) of having deserted or wilfully sepa- 
rated himself or herself from the other party before the adultery 
complained of, and without reasonable excuse; or {5) of such 
wilful neglect or misconduct of or towards the other party as has 
conduced to the adultery. Where a husband separated himself 
from his wife, who up to the time of his doing so was a virtuous 
woman, and did not write to her, or go to see her, or make her 
an allowance proportionate to his income after he had done so 
it was held upon a petition by the husband for dissolution of his 
marriage on the ground of his wife’s adultery, such adultery having 
been committed during such separation, that his conduct towards 
his wife disqualified him from obtaining the relief sought 9 
Decree nisi toy High. Court.— Every decree for dissolution 
of marriage made by a High Court [not being a confirmation of 
a decree of a District Court— see later] is, in the first instance, a 
decree nisi not to be made absolute till after the expiration of 
such time, not less than six months from the pronouncing thereof 
as the High Court by general or special order may direct. 1 ' 
Intervention.— During the period between the passing of the 
decree nisi and the making of the decree nisi absolute, any person 

6) s. xa, Act IV of 1869. 9 ) it* 3 B. L R.. O. C 136 : I. L . t) s . l6 ,Act 
O r 3 * IP* R - 5 Ail, 71 : a Bom., O. C., IV of 

8) Ist * lb ‘ 48 : 1 . L. R„ 3 Cal., 688 (Delay).- i8 6 9 

7 Mad-, 2S4 (ib.) ■ 
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is at liberty to intervene and show cause why the decree nisi ' 
should not be made absolute, by reason of its havina been obtain- 
ed by collusion, or by reason of material facts not being brought 
before the Court 2 

Decree absolute. — If nobody intervenes during the period 
appointed, the Court will make the decree nisi absolute on the 
parties moving the Court t<j that effect. If the parties fail to 
more within a reasonable time to make the decree absolute, the 
High Court may dismiss the suit. Where the petitioner has tried 
in vain to discover the respondent and co-respondent in order to I 
serve them with notice of the decree nisi , the Court will make the 
decree absolute without such service, which is not necessary. 
Where in the case of a compromise the petitioner and respondent 
applied that the decree nisi should not be made absolute, the 
Court granted the applications 

Decree by District Court. — Every decree of divorce made 
by a District Judge is subject to confirmation by the Hich Court. 

On its being brought before the High Court for confirmation the 
latter may either confirm it, or make such order as it think fit : 
provided that no decree can be confirmed till after the expiration 
of such time not less than six months from the pronouncing 
thereof, as the High Court may from time to time direct . 4 

Intervention in District Court. — During the progress of a * 
suit in the Court of a District Judge any person suspecting that t 
any parties to the suit are, or have been acting in collusion for the 
purpose of obtaining a divorce, may apply to the High Court to 
remove the suit : if the High Court thinks fit it will remove the 
suit from the District Court and try it itself : in which case the 
provisions apply which are laid down as applicable in the case of 
suits originally commenced in the High Court : or it may direct 
the District Judge to take such steps in respect of the alleged 
collusion, as may be necessary to enable him to make a decree 
in accordance with the justice of the case . 5 

Wbat is * cruelty.’ — Generally speaking, what is meant by ( 
‘cruelty' is actual violence of such a character as to endanger per- 
sonal health or safety, or threats of violence, or conduct such as ! 
to cause reasonable apprehension of danger to personal health 
or safety . 6 The Courts will not wait until the hurt is actually 
done, but the apprehension must be reasonable.? Where one 
act of violence is of such a character as to found a reasonable 
apprehension of further violence in case of cohabitation, legal 

2) L. R., 6 Bom., 416 : I. L. 4) s. 17, Act IV of 1869. 

R., 17 .Cal., 570. 5) ib. 

, 3) ib.: 9 B. L. R. ? Ap. 39 : 4 B. L. 6) iS & T., 168: 1. Hagg. Cons., 35. 

R„ O. a, 52,: I. L. R. f 8 Cal„ 7) 28 L. J. P. &M., 55: 37 L.J. P.& 

756 : I. L* R.» 10 All, 559. M., 77: 1. Hagg. Cons., 35. 
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cruelty is established entitling the party injured to relief from 
the Court. 8 9 But merely one act committed under excitement, 
and not producing any considerable injury to the person, has 
been held, though unwarrantable, insufficient to found a decree.* 
There are cases which go to show that under certain aggravated 
circumstances less even thm that above stated is sufficient to 
constitute legal cruelty. Where a man assaulted his wife in the 
public street without inflicting personal injury, but by his con- 
duct and filthy language led a passer by to take her for a com- 
mon prostitute and to insult her, he was held to have been guilty 
of “ the grossest and most abominable cruelty.” 1 Spitting in 
the face is an act of cruelty. 2 It was held that a system of moral 
coercion, short of personal violence which had broken down the 
wife’s health and rendered serious malady imminent was cruelty. 3 
So, too, the taking away from a wife, with the mere intent to dis- 
tress her,* of her only child by a husband who had treated the 
wife with the greatest neglect insult and indignity, was held to 
be a clear act of deliberate cruelty. Words of menace if they 
raise a reasonable apprehension of danger to the person, whether 
addressed to the wife or a third person, constitute legal cruelty. 5 
Wilful communication of venereal disease by a husband to his 
wife amounts to cruelty. 6 In one case though there had been 
no actual violence amounting to cruelty, the conduct of the hus- 
band in repeated acts of adultery under the roof of the house in 
which his wife was living, in consequence of which indignities her 
health gave way, was held sufficient to found a sentence of disso- 
lution of marriage on the ground of the husband’s cruelty and 
adultery.? Cruelty to the children in the presence of the mother 
may be cruelty to her. 8 Cruelty committed by an insane person is 
no ground for divorce. The remedy lies in the restraint of the 
husband, not in the release of the wife.9 Acts of violence commit- 
ed under the influence of an acute disorder such as brain fever, 
where the disorder having been subdued, there is no danger of 
their recurrence, are not “cruelty,” but it is otherwise if the result 
of such disorder were a new condition of the brain rendering the 
party liable to ungovernable fits of passion, which would make 
further cohabitation dangerous. 1 So where a man had recovered 
from an attack of delirium tremens under the influence of which 
he had committed acts of cruelty against his wife, the Court 


8) 3 Sw. & Tr., 139 : 1 Hagg. Cons., 

453 * *» 

9) 2 Sw. & Tr., 397. 

1) 31 L. J. P & M., 159. 

2) 1 Hagg. 776: 2. Sw & Tr.,384. 

3} L. R. 2 P & D., 59 , 

4} 2 Phill., 207. 


5 ) 

s 

8 ) 

f 


1 Hagg. Cons., 148: t. Hagg. 
Ecc., 776. 

x L. R. P. & D., 46. 

4 Sw. & Tr., 135. 

1 Sw, & Tr,, 489. 

3 Sw. & Tr., 348. 

27 L. J. ,P& M., 73* 
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having expressed itself satisfied blithe evidence that the wife could • 
not live with the hush md .without peril of bodily injury, pro- 
nounced a decree of judicial separation. If the acts- of a husband * 
under suspicion of insanity, but not yet declared by his medi- 
cal attendant, to be insane, are such as to show that the wife mayX 
not be safe in returning; .to live with. the husband, the Court will 
grant a decree. 2 The Court will not grant a decree to protect 
the wife from mere unhappiness resulting from an ill-assorted ' 
marriage, nor* from the destruction of domestic comfort caused by 
drunkenness.3 Npr do habitual drunkenness; occasional violent 
conduct (not amounting to personal violence), and neglect, con- 
stitute legal cruelty/. A false charge by . a husband against his 
.wife of adultery, although such charge is made wilfully, mali- 
ciously,.and without reasonable and j probable cause, is not an act . 
amounting at law to'cruelty, so as to entitle the wife to judicial- - 
separation. s Even if. each of a senes of acts taken . separately" 
is insufficient of itself to enable a Court of Justice to give relief, 
yet “cruelty in the sense in which the Court holds it proved as 
the ground of separation or divorce, lies in the cumulative ill-- 
conduct which the history of the married life discloses. This 
aggregate is made up of those acts of personal violence or degra- 
ding conduct which are spoken of in the- books as ‘acts of 
cruelty/ palliated or inflamed as the case may be by the re- 
spective language, demeanour, and bearing of the parties, and 
the whole considered in the connection with the general treat- 
ment which the party complaining may have received.” 6 

What is “desertion. 77 — -To sustain this charge the act relied, 
on must have been done without reasonable excuse and contrary 
to the will of the person charging it, 7 who must prove affirmatively 
that the absence of her husband commenced and continued 
against her consent and lasted for two years or upwards. 

Nothing will justify a man in deserting and living apart from 
His' wife except the commission of some distinct matrimonial 
offence, such as adultery or cruelty. “ It is not easy to defii e 
• desertion. 7 To desert is to for-ake or abandon. But what 
degree or extent of withdrawal - from his wife 7 s society, consti- 
tmes a forsaking or abandonment of her? This is easily an- 
swered in some cases, not so easily in others, for the degree of 
intercourse which married persons are able to maintain with 
each other is various. It depends on their walk in life, and is not 
a little at the mercy of external circumstances. The position of 

. * 2) 29 L. J. P & M., 106. 6) . 4. Sw. and Tr., 173. 

3) 3 Sw. & Tr., 314. 7) I. E. R., 4. Cal., 260: I. L. R., 3 

4) 1 L. R. P. & D., 47. v Cal., 485 : Act IV of I869, ss. 3,. 
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It ' some, and indeed the large majority, admits' of that intimate 
; cohabitation which -completely fulfills the ends of matrimony. 

1 Short of that, all degrees of ‘patrimonial intercourse present 
-themselves in' the world. To some it is given to meet only at 
j ; ‘ -..intervals, though of' frequent occurrence. It is the Jot of others 

|; . to be separated for years, or to meet only ; under great jestric- 

r tions. The fetters imposed by the professions of theJ Army and 
j v Navy, the requirements of commercial enterprise, and the. Call- 
I.- \ to foreign lands, which so frequently at; ends all branches of in. 

| , dustrial life, make these restrictions often inevitable. But per 

i Imps on no class do they fall so heavily as on' those who devote 

1. '■* themselves to domestic service for the means of life. And . yet 

•matrimony* is made for all: and matrimonial intercourse must ‘ 
accommodate itself to the weightier considerations of material 
life. From these considerations it is obvious that the test of find- 
ing a home for the wife and living with her, is not universally 
applicable in pronouncing ‘desertion’ by the husband. Nor 
does any other criterion suitable to all cases present itself to the 
mind of the Court. To neglect opportunities of consorting with 
a wife is not necessarily to desert her. Indifference, want of 
proper solicitude, illiberality, denial of reasonable means, and 
even faithlessness, are not desertion. Desertion seems pointed 
at a breaking off, more or less completely, of the intercourse 
which previously existed. Is the husband, then, bound to avail 
himself of all means at his disposal for increasing the intimacy, 
of this intercourse, on the -peril of being pronounced guilty of 
desertion? Or, on the other hand, is he free from that peril so 
long as he maintains any intercourse at all ? These are the two 
extremes. The former proposition is easily solved in the nega- 
tive. It may be doubted whether the latter 'ought not to.be 
p answered in the affirmative. But thus far, at least, the Court 

f - may go, and it is enough for the decision of this case : so long 
: as the husband treats his wife as a wife by Maintaining suck degree 

I and manner of intercourse as might naturally be expected from 

: a husband of his calling a?id means , he cannot be said to have 

deserted her” 8 

: It has been held in England that where a husband by his.con- 

j: ■ duct evidenced an intention that his wife should not live with him, 
and brought about his wife’s leaving the house, that he had “ desert- 
t. _ ed ”‘her within the meaning of the Act.^ 

Connivance implies acquiescence — a willing mind. 1 To 
constitute connivance it is sufficient that the petitioner knew that 
r adultery would follow from certain transactions that he approved 
I . of and consented to. It hciust be shown from his conduct that he 

. ■ , ' 3 ) 3 Sw. and Tr., 547. 9) 3 Sw. and Tr. s 350* 1) 3 Sw. & Tr., 335. , 

li ■ '' ’ " ' '' " ' J : 
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expected and intended that adultery would result from the ac- 
quaintance of his wife with the co-respondent 2 Mere negligence, 
inattention, dulness of apprehension, or indifference will not 
suffice, but there must be an intention by either husband or wife 
that adultery should be committed, s There must be actual know- 
ledge of the adultery or improper familiarities.* Delay, unless 
explained, may lead to the conclusion that the petitioner had 
either connived at the adultety, or was wholly indifferent to it.s 
See '‘Marriage.” 

Condonation is forgiveness of a congugal offence with the 
full knowledge of all the circumstances. 6 Under the Indian Act 
no adultery is deemed to have been condoned unless conjugal 
cohabitation has been resumed or continued.? But condonation 
means forgiveness with a condition, that is, a condition that the 
party in the wrong shall behave well in all respects in future. If 
that party does not, the wrong condoned is revived by the 
subsequent wrong. 8 Thus supposing adultery to have been con- 
doned, subsequent cruelty will revive the adultery so as to found 
a sentence of divorce. 

Collusion is “a concert and a conspiracy, or understanding 
and agreement between the petitioner, or persons acting on his 
behalf to get up or suppress evidence.” Even though the case be 
a true one, collusion exists, if the parties concur in getting it up.s 

Dissolution of marriage of non-Christians under Act 
III of 1872. — See “ Marriage ” 

Judicial Separation. 

Jurisdiction. — The Court may grant a decree for judicial 
separation ( i) if the petitioner professes the Christian religion ; 
and (2) resides in India at the time of presenting the petition; 
and (3) if husband and wife have both at some time resided in 
India 1 ■ 

Judicial separation. — A husband or wife may, on petition to 
the District or High Court, obtain a decree of judicial separation 
on the ground of (1) adultery; or (2) cruelty; or (3) desertion 
without reasonable excuse for two years or upwards. The Court 
may, on being satisfied of the truth of the statements in the petition, 
make a decree unless there exist any legal ground why it should 
not do so : such as adultery and cruelty by the petitioner, conniv- 
ance, condonation, collusion, desertion, wilful separation. 2 

2) . 32 L. J. P & M., 1 7. 8) I. L. R., s Mad., ; 34 L. J. P. 

3) 30 L. J. P & M., 2. 

4) 1 Roberts, 162. 9) See I. L. R., n Cal., 651. 

5) I. L. R., 3 Cal., 688 : 7 Mad,, 284. 1) Adfc iv. of 1869, ss. 2, 3. 

6} 2 Sw. & Tr., 438. 2) Browne and Powles On Divorce, 

7) Act IV of 1869, s. 14. 5th ed., p, 126. 
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Reversal of decree of separation. — Any husband or wife 
upon the application of whose wife or husband, as the case may 
be, a deer? e of judicial separation has been pronounced, may at any 
time thereafter present a petition to the Court by which the de- 
cree was pronounced, praying for a reversal of such decree, on 
the ground (1) that it was obtained in his or her absence; and (2) 
that there was reasonable excuse (or the alleged desertion where 
desertion was the ground of such decree. ^ If the Court is satis- 
fied with the truth of the allegations of such petition it may 
reverse the decree accordingly. 

Nullity of Marriage. 

Jurisdiction. — The Court may grant a decree of nullity of 
marriage where (1) the petitioner professes the Christian reli- 
gion; (2) resides in India at the time of presenting the petition; (3) 
husband and wife have both at some time resided in India; and 
(4) only where the marriage has been solemnized in India 3 4 * 

Any husband or wife may present a petition to the 
District Court, or to the High Court praying that his or her mar- 
riage may be declared null and void : a decree may be made on 
the following grounds: (1) that the respondent was impotent at 
the time of the marriage and at the time of the institution of the 
suit; (2) that the parties are within the prohibited degrees of 
consanguinity (whether natural or legal) or affinity; (3) that 
either party was a lunatic or idiot at the time of the marriage ; 

(4) that the former husband or wife of either party was living 
at the time of the marriage, and the marriage with such former 
husband or wife was then in forced 

Force and fraud. —The High Court will also make a decree 
of nullity of marriage if it be shewn that the consent of either 
party was obtained by force or fraud. It should be noted how- 
ever in this connection, that mere deceit as to the position or cir- 
cumstances of one of the parties is insufficient to invalidate the 
marriage. Every decree of nullity of marriage made by a Dis- 
trict Judge is subject to confirmation by the High Court and 
subject, mutatis mutandis , to the provisions applicable in the 
cases of a decree of divorce (v. ante .) 6 

Restitution of Conjugal Rights. 

Jurisdiction. — The Court may grant relief where the petition- 
er (1) professes the Christian religion ; (2) resides in India at the 

3) Act IV of 1869, s. 26. 9 5) ss. 18, 19 , ib. : I. L. R., 16 Bom., 

4) ss. 2 , 3, ib. ; 13 B, L. R. } 109. .Wc 1 . 639 (Impotencv : Parsis.) 

6) s. 20, Act IV of 1869. 
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time of presenting the petition ; and (3) where husband and wife 
have both at some time resided in India.? 

Petition. — When either the husband or wife has without rea- 
sonable excuse withdrawn from the society of the other, either 
wife or husband may apply by petition to the District Court or to 
the High Court for restitution of conjugal rights, and the Court 
may on being satified of the e truth of the statements made in 
such petition, and that there is ho legal ground why the application 
should not be granted, such as adultery, cruelty, or desertion, 
decree restitution of conjugal rights accordingly. 8 It is plain, 
however, that all that the Court can, or pretends to enforce, is con- 
jugal cohabitation, not marital intercourse. Nothing can be 
uleaded in answer to a petition for restitution of congugal rights, 
which would not be ground for a suit for judicial separation, or 
for a decree of nullity of marriage . 9 

Execution of decree. — Under the Code of Civil Proce- 
dure 1 when the party against whom a decree for restitution 
of conjugal rights has been made, has had an opportunity of 
obeying it, and has wilfully failed to do so, the decree may be 
enforced by imprisonment, or attachment of property, or of both. 

Other Relief. 

Jurisdiction. — All other relief under the Act may be granted 
where (1) the petitioner professes the Christian religion; (2) resi- 
des in India at the time of presenting the petition ; (3) husband 
and wife have both at some time resided in India. 

Damages and costs.-— Any husband may either in a petition 
for divorce, or judicial separation, or in a petition limited to that 
object only, claim damages from any person on the grounds of 
his having committed adultery with his wife. 2 The amount claim- 
ed must be stated in the petition . 3 The Court may direct that 
the whole or any part of such damages shall be settled for the 
benefit of the children of the marriage, or as a provision for the 
maintenance of the wife.* Whenever in any petition presented by 
a husband, the alleged adulterer has been -made a co-respondent, 
and the adultery has been established, the Court may order the 
co-respondent to pay the whole or any part of the costs of the 
proceedings; but the co-respondent cannot be ordered to pay the 
petitioner's costs: (1) if the wife was at the time of the adultery 
living apart from her husband and leading the life of a prostitute ; 
or (2) if the co-respondent had not at the time of the adultery 


7) ss. 2, 3, ib. 


1) C. Pr. C. , s. 260. 
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reason to believe the respondent to be a married woman.s An 
intervenor (v. ante , , “ Intervention ”) may, if he has intervened with- 
out grounds, or on insufficent grounds, be ordered to pay the 
whole, or any part of the costs occasioned by his or her applica- 
tion . 6 

The husband is, as a general rule, liable for his wife's costs, and 
is required to deposit in Court a sum sufficient to meet them, 
except where she has separate property of her own sufficient for 
their payment.? 

Alimony. — Alimony (generally speaking) is the allowance 
made to a wife out of her husband's estate for her support, either 
during a matrimonial suit, or at its termination when she proves 
herself entitled to a separate maintenance, and the fact of a 
marriage is established. It is of two kinds — (i) alimony during 
the suit; and (2) permanent alimony. 

Alimony pendente lite. — In any suit for divorce, judicial 
separation, restitution of conjugal rights, or nullity of marriage, 
whether instituted by a husband or a wife, the latter may apply 
by petition on notice to the husband for alimony pending the 
suir . 8 On such an application the Court will consider whether 
the wife has means of her own or not : if she has, alimony during 
the suit will be refused. Alimony will not exceed one-fifth of the 
husband’s average nett income for the three years next preceding 
the date of the order, and continues in the case of a decree of 
divorce or nullity until the decree is made absolute or confirmed, 
as the case may be, and in suits for judicial separation or restitu- 
tion of conjugal rights, until the final decree on the original 
hearing. Where the wife at the time of presenting the petition is 
living with the co-respondent, or living apart from the husband 
under such circumstances that she does not pledge his credit, 
alimony peyidente lite will be refused. Alimony pendmte lite 
cannot be granted after the decree nisif 

Permanent alimony.— The High Court may, on a decree 
absolute of divorce, or judicial separation obtained by the wife, 
and the District Judge may, on the confirmation of any decree 
for divorce, or any decree of judicial separation obtained by the 
wife, order that the husband shall, to the satisfaction of the Court, 
secure to the wife such gross sum of money, or such annual 
sum of money for any term not exceeding her own life as having 
regard to her fortune (if any) and to the ability of the husband, 

5} S. 35, ib. ^ 8) Act IV of 1869, s. 36. 

6 ) ib - 9) 3 B. L. R., Ap. 13 : 3 B. L. R,, 

7) 3B. L. R., Ap. 5:5 B. L. R., Ap. 4: I. L. R., 11 Cal., 354 I. 

Ap. 9 ; I. L. R., 9 Mad., me : but L, R. , 14 Mad., 88. 

see 1. L* R., 5 Cal., 357 : I. L. f 

: R., 14 Cal., . 580. 
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and to the conduct of the parties it thinks reasonable, and may 
make order for monthly or weekly payment : provided that if the 
husband afterwards from any cause becomes unable to make 
such payments, the Court may discharge, or modify the order or 
temporarily suspend it as to the whole, or any part of the money, 
and again revive it in whole, or in part as it thinks fit. Permanent 
alimony cannot be granted until an application is made to make 
the decree absolute. 1 / 

The usual amount allowed as permanent alimony is one-third 
of the husband’s average income. 2 When the Court directs 
alimony to be paid, it may direct payment to the wife, or to any 
trustee on her behalf, and may give it subject to any terms or 
restrictions it thinks expedient. 3 

Settlements. — When the Court pronounces a decree of 
divorce, or judicial separation on account of the adultery of a wife, 
it may, if the wife is entitled to any property, order it, or a part of 
it, to be settled for the benefit of the husband, or children of the 
marriage, or of both.4 The High Court and District Court (after 
confirmation) may further, after a decree of divorce or nullity of 
marriage, enquire whether there are any ante-nuptial or post-nuptial 
settlements made on the parties whose marriage is the subject of 
the decree, and may make such orders with reference to the ap- 
plication of the whole, or a portion of the property settled, whether 
for the benefit of the husband, or the wife, or of the children (if 
any) of the marriage, or of both children and parents as it thinks 
fit s 

Custody . of children. — In suits for judicial separation, 
divorce, or nullity of marriage the Court may make interim and 
final orders as to the custody, maintenance, and education of the 
minor children. “ Minor children ” mean, in the case of sons 
and daughters of Native fathers, boys who have not completed 
the age of 16 years, and girls who have not completed the age of 
1 3 -years; in other cases it means unmarried children who have’ 
not completed the age of 18 years. The Court looks at the 
merits and demerits of the parties. Where the wife is the inno 
cent party she will not be deprived of the solace of having the 
custody of her children. But when the marriage is dissolved on 
account of the adultery of the wife, she is not entitled to have 
access to the children of the marriage. 6 But she is only entitled 


i) s. 37, ib. : I. L, R., n Cal., 354: 2) 
as to the principle on which the 3) 
Court grants permanent ali- 4) 
mony, see 5 R. L. R., Ap. 84: e) 

. I. L. R.,4 Cal., 260: 5R. L. 6) 
R., Ap. 153 : 5 B. L„ R., 71. 


4SW. &Tr., 178. 

Act IV of 1869, s. 3$. 
s. 39, ib. 

s* 40, ib. : 14 B. L. R„ Ap. 6. 

3x8:5 B. L. R., 71 : t 
* & Tr. , 492: 2 Sw. & Tr 
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to this when free from blame. Where neither husband nor wife 
are fit to have charge of the children, the Court may direct them 
to be placed in the custody of relatives.? 

Miscellaneous Provisions. 

Lunatics. — When the husband or wife is a lunatic, or idiot, 
any matrimonial suit (other than a suit for restitution of conjugal 
rights) may be brought on his or Jier behalf by the person or 
persons entitled to his or her custody. 8 
r Minors. — Where the petitioner is a minor, he or she must sue 

by a next friend to be approved of by the Court: no petition 
presented by a minor under the Act will be filed until the next 
friend has undertaken in writing to be answerable for costs.9 
Re-marriage. — When six months after the date of an order of 
a High Court confirming the decree for a dissolution of marriage 
made by a District Judge have expired, or when six months after 
the date of any decree of a High Court dissolving a marriage 
have expired, and no appeal has been presented against such 
decree to the High Court in its Appellate Jurisdiction, or when 
any such appeal has been dismissed, or when in the result of any 
such appeal any marriage is declared to be dissolved, but not 
sooner , it is lawful for husband and wife to marry again. 1 If 
? either marry before the expiration of such period, or before the 
time for appealing against the decree for dissolution has expired, 
their marriage is null and void. 2 

Procedure. — The proceedings under the Act are to be regu- 
f lated by the Code of Civil Procedures 

Appeal. — All decrees and orders made by the Court in any 
suit or proceeding under the Indian Divorce Act may be enforced 
and appealed from, in the like manner as the decrees and orders 
of the Court made in the exercise of its Original Civil Jurisdiction 
are enforced and may be appealed from, under the laws, rules, 
and orders for the time being in force. There is, however, no 
appeal from a decree of a District Judge for divorce or nullity of 
1 marriage, nor from the order of the High Court confirming, or 

i; refusing to confirm such decree. Neither is there any appeal on 

the subject of costs only. 4 

Witnesses in matrimonial suits. — See “ Oaths, Evidence, 
and Witnesses” 

Suits in CamerIL — The whole or any^part of any proceeding 
; may be heard, if the Court thinks fit, with closed doors.* 

7} i. L. R., & D., 39, 3) Act IV of 1869, s. 45 : 4 B. L. R., 0 . C, 51, 

8) Act IV of 1869, a. 48. 4) Act IV of 1869, s. 55: as to appeals see 5 

9) s. 49, ib. ? B. L. R. 71: I. L, R», 6 Born., 487; 

1) s, 57, ib. .. I. L. R„ 4. All., 306. 

2) 3 Sw. & Tr,, 223 ; ib., 509, * 5 ) Act IV of 1869, s. 53. 
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Lower Burn ah. — References made to the High Court 
should as regards Lower Burmah be read as meaning the Snecial 
Court constituted under the Lower Burmah Court’s Act (XI 0 t 
1889): and “District Judge” as meaning a Commissioner of 
Division, except in the areas for the time being comprised within 
the local limits of the Ordinary Civil Jurisdiction of the Recorder 
of Rangoon, and of the Civil Jurisdiction of the Court of the 
Judge of the town of Moulmein. 

The Punjab. — In the Punjab “High Court” as used in this 
Act means the Chief Court of the Punjab. 

Non-regulation Provinces and Allied States.— In 

“ High Court” means the High Court, or Chief Court to whose 
Original Criminal Jurisdiction the petitioner is for the time being 
subject, or would be subject if he or she were an European British 
subject of Her Majesty : and “ District Judge” means in Sindh 
the Judicial Commissioner, and in Allied States such officer as 
the Governor-General appoints by notification in the Gazette of 
India, and in the absence of such officer, the High Court above 
mentioned. 6 — v. passim “Marriage.” 

Dissolution of Marriage of Native Converts. 

Authority- Act XXI of 1866 (as partly repealed). 

Meaning of word “ Native.”— “ Native husband” and 
“ Native wife ” means a married man, or woman, domiciled in 
British India, who is not a Christian, Mohammedan, or Jew, and 
who has completed the age of 16 years and 13 years respectively. 
“ Native law ” means law governing persons domiciled in British 
India who are not Christians, Mohammedans, or Jews. 

Suit for conjugal society.— If a Native husband, or wife, 
changes his or her religion for Christianity, and if in consequence 
of such change, the husband or wife for the space of six continu- 
ous months deserts or repudiates his or her wife or husband the 
deserted wife or husband may sue for conjugal society. ’ 

Dissolution of marriage.— If either the husband (in answer 
to the questions of the Court) refuses to cohabit with his wife or 
the wife with her husband, and if the Judge is of opinion that the 
ground for such refusal is the petitioner’s change of religion, he 
will adjourn the case for one year. If during that time the parties 
do not cohabit, and at the end of that year either the husband or 
wife, as the case may be, refuses to do so, the Judge will declare 
the marriage between the parties to be dissolved. On suen disso- 
lutir.n the parties may marry again. 

Dismissal of suit— Tne "suit will, however, be dismissed if 
the husoand at its institution was und?r 16, or the wife under 13 

6) I. L. R., 16 Bom., 423 : (suit for divorce arising in Native State;. 
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years old, or if the petitioner and respondent are cohabiting as 
man and wife, or if the Court is satisfied that the respondent is 
ready at d willing to cohabit with the petitioner, or if it be proved 
that the respondent has deserted the petitioner solely or partly in 
consequence of the petitioner’s cruelty or adultery, or if the peti- 
tioner being a male, has at the time of the institution of the suit 
two or more wives and is cohabiting with one of such wives as 
man and wife, or if one of such wives is ready and willing to 
cohabit with him. ° 

Children. — A dissolution of marriage under this Act does not 
deprive the respondent’s children (if any) of their status as 
legitimate children, or of any right or interest which they would 
have had according to the native law applicable to them by way 
of maintenance, inheritance, or otherwise, in case the marriage 
had not been dissolved. ’ 

Alimony.— If a suit is instituted under the Act, and the wife 
has not sufficient separate property to enable her to maintain her- 
self and to prosecute and defend the suit, the Court may order 
the husband during the suit to furnish the wife with sufficient 
funds to conduct the suit and to maintain herself. If the suit is 
brought by a husband against a wife the Couit may order him to 
make her an allowance for maintenance during the remainder of 
her life. The allowance, however, will cease on the subsequent 
marriage of the wife. ^ 

Roman Catholics.-— This Act does rot apply to native con- 
verts to Roman Catholicism. 

Matrimonial Suits by Parsis. 

AUTHORITY— Act XV of 1865. 

Nullity of marriage.— A suit for nullity of marriage may he 
brought by a Parsi husband and wife if (i) ihe husband or wife 
was at the time of his or her marriage a lunatic, upon proof that 
the lunacy existed at the time of the marriage, and still continues * 
but not if the plaintiff at the time of the marriage, knew that the 
respondent was a lunatic ; (2) incase of non-consummation owing 
to physical causes. 6 * 5 

Divorce may be obtained by a husband or wife on the ground 
(1) that the husband or wife has been continually absent from 
his or her wife or husband for the space of seven years, and has 
not been heard of as being alive within that time by those who 
would have naturally heard of him or her, had he or she been 
alive f (2) by a husband for his wife's adultery ; (3) by a wife on 
the ground that the husband has been guilty of adultery with 
a matried, or fornicaticn with an unmarried woman not being a 

6) Act XV of 1865, ss. 27, 28. 7) s. 29, ib.. 
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prostitute, or of bigamy coupled with adultery, or of adulterv 
coupled with cruelty, or of adultery coupled with wilful desertion 
for two years or upwards, or ot rape, or of an unnatural offence. 8 9 

Co-respondent and costs. — In every suit for divorce on the 
ground of adultery the plaintiff must, unless he obtains the leave 
of the Court, make the person with whom the adultery is alleged 
to have been committed a co-defendant ; and in any suit by the 
husband the Court may order the adulterer to pay the whole or 
any part of the costs of the proceedings.® 

Judicial separation may be obtained by a wife if (A the 
husband treat his wife with such cruelty or personal violence as 
to render it in the judgment of the Court improper to compel 
her to live with him, or (2) if his conduct afford her reasonable 
grounds for apprehending danger to life, or serious personal injury 
or (3) if a prostitute be openly brought into, or allowed to remain 
in the place of abode of a wife by her -own husband. 1 

Bars to suits for divorce or judicial separation are 
condonation, collusion, connivance, aid, and unnecessary and im- 
proper delay in instituting the suit, or other legal ground whv 
relief should not be granted (v. ante). y 

Alimony.- In any suit for divorce or separation if the wife 
has not an independent income sufficient for her support and ex- 
penses of the suit, the Court may order the husband to pav her 
monthly °r weekiy during the suit such sum, not exceeding one- 
fifth of the husband’s net income, as the Court thinks reasonable- 
and the Court may in any decree for divorce or judicial separa- 
tion order the husband to secure to the wife such gross sum or 
such monthly, or periodical payments of money for a term not’ex 
ceedmg her life as having regard to her own property (if any) 
her husband’s ability, and the conduct of the parties, it shall deem 
just. The wife can enforce her right by a suit for damages 
Payment of alimony may be ordered to be made to the wife or a 
trustee on her behalf. 2 or a 

Restitution of conjugal rights.— Where (1) a husband or 
wtfe deserts or without lawful cause ceases to cohabit with his or 
her wife or husband, the Court may make a decree for restitu- 
tion where there is no just ground why relief should not be grant- 
ed (v ante) The decree may be enforced by imprisonment of one 
month, or fine of Rs. goo, or both .3 e 

No suit can be brought to enforce any marriage, or any 
contract connected with marriage, if at the date of the Institution 
of the suit the husband has not completed the age of 16 years 
or the wife > 4 years. 4 6 


8 ) s. 30 , ib. 

9 ) ib. 


1) 

2 ) 


S. 3*. ib. 

ss - 33 34. 35 > ib. 


3 ) s. 36 , ib. 

4) s. 37 , ib. 
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Re-marriage. When the time limited for appealing against 
any decree dissolving a marriage has expired (3 months) and no 
appeal has been presented, or when such appeal has been dis- 
missed, or when in the result of any appeal any marriage shall be 
declared to be dissolved, but not sooner, the respective parties 
may marry again, s 

Children. — The Court may in any suit for divorce, separation 
or nullity pass interim and final orders as to the custody, mainten- 
ance, and education of the children under 16 years of a«e as it 
thinks proper, and may when a decree of divorce or separation 
is made on account of the wife’s adultery (if the wife has property) 
order a settlement of it, or any part of it, for the benefit of the 
children of the marriage, or any of them. 6 



1 





DOGS AND FEROCIOUS ANIMALS. 

Authorities— -Indian Penal Code : The law relating to dogs, Ly F. Lupton 1888 : 
and cases cited. 

Dogs.— Whoever suffers an injury from a dog has, in certain 
circumstances, a remedy by action for damages. Every dog is 
considered harmless by the law until the contrary is proved. 1 
When therefore a dog becomes ferocious, dangerous, or mis- 
chievous, it is, as a general rule, necessary for the aggrieved 
party in order that he may successfully maintain an action for 
damages to prove what is called “ scienter,” i.e., that the defend- 
ant knew and was well aware that the dog was ferocious, dangerous, 
or mischievous as the case may be. 2 To maintain the action 
the plaintiff should show 3 (j) that the defendant kept or harbour- 
ed the dog ; (2) scienter ; (3) that the plaintiff has suffered damage. 
If it can be shown that the defendant knew of the savage nature 
of the dog, it is not necessary to show that any one eke had 
been bittenS It is not necessary to prove “ scienter ” of the 
defendant personally. If the servant having charge of the dog 
knew of its ferocity that will be sufficients It is not nectssary 
to prove negligence in keeping the dog, the gist of the offence 
being keeping with knowledge : this when followed by injury to 
the plaintiff is sufficient ground for an action. 6 An action may 
be brought for the destruction of a dog. The mere circumstance 
of its being ferocious and at large is not a sufficient justification 
for killing it. A dog may only be killed in actual self-defence, 
but not after the danger has ceased. 7 

Ferocious animals. — In an action for damages for injuries 
caused by an animal naturally ferocious such as lions, bears, tigers, 
&c., it is not necessary to prove negligence or “ scienter” W here 
the injury arose from a savage monkey it was said that a person 
keeping a mischievous animal, with knowledge of its propensities, 
is bound to keep it secure at his peril : if it does mischief, neg i- 
gence is presumed ; the negligence is in keeping such an animal 
after notice. 8 The knowingly keeping a savage annual is itself 
a wrongful act for which an action will lie whenever injury results 
therefrom. Where the; animal is naturally ferocious, knowledge 
will be presumed on the part of the defendants 

6) 17 L. J. C. P., 124. 

7) Lupton, p. 82 : 1 C, & P., 104 ; 4 
~ C. & P., 350. 

8) 9 Q. B., 112. 

9) ib. 


2 ) 

3* 

4 si' 


Lupton, p. 2. 
ib., pp. 4, 7. 
ib., p. 6. 

ib. , p. 8 : 1 F. F., 92. 
ib., p. io : 7 L. R. Ex,, 325. 
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Criminal negligence with respect to any animal. — 

Whoever knowingly or negligently omits to take such order with 
any animal in his possession, as is sufficient to guard against any j 

probable danger to human life, or any probable danger of grievous 
hurt from such animal, is punishable with imprisonment (simple f 

or rigorous) for a term which may extend to six months, or with 
fine which may extend to Rs. 1,000, or with both . 1 f 

Mischief to animals — v. “Animals” jj 

Watch-dogs. — Every man has a right to keep a dog for | 

the protection of his garden or house. So where a man got 
into the garden of another by night, and was there injured by a 
dog, and it appeared that the dog was kept for the protection of } 

the garden, and was tied up all day, but was let loose at night, it 
was held that the animal had been properly let loose, and that 
the injury had arisen from the plaintiffs own fault in uncautiously 
going into the defendant’s garden after it had been shut up . 2 i 

i) Indian Penal Code, s. 289. 2) 1 Esp., 203. j 



DOMICILE. 

Authority— Act X of 1865. 

Domicile. — A person is said to be domiciled in any place 
when he resides there and intends to make it his home. The 
domicile of origin of every person of legitimate birth is in the 
country in which at the time of his birth, his father was domi- ? 
ciled ; or, if he is a posthumous child, in the country in which 
his father was domiciled at the time of the father’s death. The 
domicile of origin of an illegitimate child is in the country in 
which, at the time of his birth, his mother was domiciled . 1 
The domicile of origin prevails until a new domicile has been 
acquired . 2 A man acquires a new domicile by taking up his 
fixed habitation in a country which is not that of his domicile of 
origin. A man is not to be considered as having taken up his 
fixed habitation in British India merely by reason of his residing 
there in Her Majesty’s Civil or Military service, or in the exercise 
of any profession or calling.* Nor is domicile acquired by 
residence in a country merely as the representative of a foreign 
Government, or by residence with such representative as part of \ 
his family, or as a servants A new domicile continues until the 
former domicile has been resumed, or another has been acquired.* 

Minors. — The domicile of a minor follows the domicile of 
the parent from whom he derived his domicile of origin, with this 
exception that the domicile of a minor does not' change with that 
of his parent, if the minor is married, or holds any office or 
employment in the service of Her Majesty, or has set up with the 
consent of the parent in any distinct business . 6 Except in the 
cases above provided for, a person cannot during minority, acquire 
a new domicile . 7 

Women. — A woman by marriage acquires the domicile of her 
husband, if she had not the same domicile before, and her domi- 
cile during the marriage follows that of her husband, except where 
they are separated by decree of Court, or where the husband is 
undergoing a sentence of transportation . 8 

An insane person cannot acquire a new domicile in any 
other way than by his domicile following the domicile of another 
person. 

Special mode of acquiring domicile — Any person may 
acquire a domicile in British India by making and depositing in 


1) Act X of 1865, s$. 7, 8. 4) s. 12, ib. 7) s. 17, ib. 

2 ) ■ 5 . 9, ib. 5) s. 13, ib. 8} ss. is. 16, ib. 

3) s, io, ib, 6) s. 14, ib. 
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an office in British India fixed for that purpose a declaration in 
writing under his hand of his desire to acquire such domicile, 
provided he has been resident in British India for one year 
immediately preceding the time of his making such declarations 

Succession to tlie immoveable property in British India 
of a person deceased is regulated by the law of British India, 
wherever he may have had his domicile at the time of his death. 1 
V Immoveable property” includes land, incorporeal tenements, 
and things attached to the earth, or permanently fastened to any- 
thing which is attached to the earth. 2 See “ Intestacy .” 

Succession to the moveable property of a person de- 
ceased is regulated by the law of the country in which he had 
his domicile at the time of his death. 3 If, however, a man dies 
leaving moveable property in British India, in the absence of 
proof of any domicile elsetvhere , succession to the property is 
regulated by the law of British Indian A person can only have 
one domicile for the purpose of succession to his moveable 
property. 5 “Moveable property” means property of every de- 
scription except immoveable property. 6 See “Intestacy.” 

Payment of debts of deceased. — If the domicile of a de- 
ceased person was not in British India, the application of his 
moveable property to the payment of his debts is regulated by 
the law of British India.? 

Administration where property left in British India. — 

Where a deceased person has left property in British India letters 
of administration must be granted according to the rules of the 
Succession Act (see “Administration”), although he may have 
been a domiciled inhabitant of a country in which the law relating 
to testate and intestate succession differs from the law of British 
India. 8 


9} s. ii, ib. 
1) s. 5, ib. 
a) s. 3, ib. 


3) s. 5, ib. 

4) s. 19, ib. 

5) s, 6, ib. 


6) s. 3. ib. 
7} s. 283, ib. 
8) s. 207, ib. 
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DONATIO MORTIS CAUSA. 

Authorities— Act X of 1865 (Indian Succession), Part XXVIII (does not apply 
to Hindus or Mahommedans) : Act IV of 1882 (Transfer of Property) ; and 
cases cited. 

Donatio mortis cansa is a gift made in contemplation 
of death. A gift is said to be made in contemplation of death, 
where a man who is ill and expects to die shortly of his illness, 
delivers to another the possession of any moveable property, to 
keep as a gift in case the donor shall die of that illness 1 : eg,, A 
being ill and in expectation of death, delivers to B the key of 
a trunk, or the key of a warehouse in which goods of bulk be- 
longing to A are deposited, with the intention of giving him the 
control over the contents of the trunk, or over the deposited 
goods, and desires him to keep them in case of A’s death. A dies 
of the illness during which he delivered these articles. B is enti- 
tled to the trunk and its contents, or to A’s goods of bulk in the 
warehouse. 2 The law of India follows, generally speaking, that of 
England on the subject of donationes mortis causa , The provisions 
of the Transfer of Property Act relating to gifts (v. “ Gifts”) do 
not affect gifts made in contemplation of death. 3 

Its nature. — It is essential to a valid donatio mortis causa 
that it should be made “in such a state of illness or expecta- 
tion of death as would warrant a supposition that the gift was 
made in contemplation of that event.” It is always made on the 
condition, expressed or implied, that the gift shall be absolute 
only in case of the donor’s death, and shall therefore be re- 
vocable during his life. Therefore, if the donor recovers from 
the illness during which the gift was made, or if he resume the 
possession of the gift, the gift will be defeated. The gift will 
also fail if the donor of the gift survives the person to whom it 
was made.4 

Delivery is essential.— For, if the intention be expressed 
in writing, but no delivery takes place, even though the docu- 
ment be signed by the donor, it will be ineffectual as a donatio 
mortis causa , for in such a case the gift is a legacy, and the 
writing a testamentary document, which, if it is not attested by 
two witnesses, as is necessary in the case of a will, is void. 
But if there is an effectual delivery, with or without writing, the 
gift will be good, although the writing should not be attested at 
all. It is well settled, that if a donor intends to make a testa- 
mentary gift which turns out to be ineffectual, that gift will not 


1) Act X of 1865, s. 178 3) Act IV of 1882, s. 129. 

2) ib. ' 4 ) Act X of 1865, s. 178. 
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be supported as a donatio mortis causa. It is also well settled 
that if the donor intends to make a gift inter vivos which is 
ineffectual, it cannot be supported as a donatio mortis causa . 
The following is an example of a donatio void for want of deli- 
very : — A being ill, and in expectation of death, puts aside cer- 
tain articles in separate parcels, and marks upon the parcels 
respectively the names of B and C. The parcels are not delivered 
during the life of A. A dies of the illness during which he set 
aside the parcels ; B and C are not entitled to the contents of 
the parcels . 5 

What is a sufficient delivery. — If any moveable property 
be actually given by the donor himself to the donee, or by some 
other person at the donor’s request into the hands of the donee, 
or to some other person as trustee or agent for the donee, a good 
delivery is constituted. Where the thing itself has not been 
delivered, the delivery, of some effective means of obtaining it 
(v. illust, ante) is however sufficient; but not the delivery of a 
mere ineffective symbol. 

What may he given. — Any ?noveable property may be given, 
which could have been disposed of by will : 6 e.g, 9 a bank note, 
promissory note of the Government of India endorsed in blank 
and a bill of exchange endorsed in blank ; also a mortgage-debt 
on immoveable property by delivery of the mortgage-deeds ; 7 so 
also a policy of insurance on the life of the donor . 8 So also pro- 
missory notes and bills of exchange payable to bearer? or to 
order, though not endorsed by the donor f but the delivery of 
the title-deeds to an estate will not operate to convey the estate. 
A gift of a cheque or draft upon a banker is not a good donatio 
mortis causa unless it be cashed or negociated before the donor’s 
death . 2 

Gift subject to debts of donor. — Where there is a defici- 
ency of assets a donatio ?nortis causa is subject to payment of the- 
debts of the donor, s 

5) ib. 7) ib. 9) 3 P. Wms., 356. 2) L. R., 6 Eq., 19. 

6) ib. 8) 33Beav.,6i9, 1) 27 Beav., 309. 3) 1 Kay, 658. 
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EASEMENTS AND LICENSES. 

Authorities— Act XV of 1877 (Limitation): Act V of 1882 (Easements) : Act 
VIII of 1891 : J. L. Goddard : The Law of Easements, 4th Edition : The Law 
of Easements and Licenses in India, by R. B. Michell, 1891 ; Roscoe’s Digest 
of the Law of Light, 2nd Edition : Criminal Procedure Code : Cases cited. 

The law of easements for the territories respectively admin- 
istered by the Governors of Bombay and Madras, the Lieutenant- 
Governor of the N.-W. Provinces, and the Chief Commissioners 
of the Central Provinces, Oudh, and Coorg, is contained in the 
Indian Easements Act, which is in the main a codification of the 
English Law, on the subject of easements and profits a prendre 
appurtenant 1 The law for the rest of British India is partly 
•contained in the Indian Limitation Act f the remaining portion 
of the law relating to easements is mainly the same as the law of 
England relating thereto.* 

An easement is according to English law ec a privilege, 
without profit, which the owner of one tenement has a right to 
•enjoy in respect of that tenement in or over the tenement of 
another person, by reason whereof the latter is obliged to suffer 
or refrain from doing something on his own tenement for the 
advantage of the former ;3 e.g, a right of way. It is a privilege j 

and not a right to land, nor to any corporeal interest in land : 
and thus a grant of a right of way does not convey the soil over ; 

which the way passes to the grantee. 4 It is secondly said to be I 

without profit ; a right by which one person is entitled to remove j 

and appropriate for his own use any part of the soil belonging 
to another man, or anything growing in, or attached, or subsist- 
ing upon his land for the purpose of the profit to be gained 
from the property thereby acquired in the thing removed, has 
always been considered in law a different species of right from 
an easement, and is commonly called a profit a prendre : e.g., 
a right to turn cattle into a lane for the purpose of obtaining 
pasture.® An easement in gross , i.e., as easement to which a 1 
person is entitled irrespective of any land he possesses, does not 
•exist. 6 

Meaning of word in India is more extensive than in Eng- 
land since? ( 1 ) in those ^portions of India governed by the Indian 
Easements Act it includes a profit h prendre appurtenant (/.<?., 
annexed to the ownership of immoveable property, known prior 

* Note,— As to licenses v. post and “ Trespass" 

1) Act V of 1882. See Act VIII of 4) ib., p. 5. 

1891 and Michell, op. cit. 5} ib., p. 8. 

.2) Act XV of 1877. 6} ib., p. 9. 

3) Goddard, p. 2. 7) I. L. R., 5 Cal., 945. 
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* to Act XV of 1877 as “an interest in immoveable property, 
appurtenant to land.”) Thus a right in A as the owner of a 
house and farm to graze a certain number of his own cattle 
on B’s field is an easement; 8 and (2) in the portions not so 
governed it includes a profit a prendre in grossp /.<?., one not 
appurtenant to property, and which can be enjoyed by a person 
not in the possession of enjoyment or occupation of any dominant 
tenement. So it has been held that a prescriptive right of fishing 
, is an easement if a user of over 20 years without interruption 

f is proved, even though the person entitled may not possess any 

dominant tenement. 1 

Nature of easements. — Easements are restrictions on the 
rights incidental to ownership of land : an easement has been 
said to be a definite portion or fragment taken or detached from 
the indefinite right of user of the owner of property : e.g., every 
j owner of land in a town may build on such land, subject to any 

| municipal law for the time being in force. The erection of a 

; building by A may exclude the access of light to the windows of 

the house of B, a neighbouring landowner, or be otherwise detri- 
mental to B : but A cannot be restrained from building. 2 If, how- 
ever, B has acquired an easement against A, say to light and air. 
which would be interfered with by the building of A, A may be 
restrained from exercising his right of building in any manner 
which may injuriously affect B’s easements The land for the 
beneficial enjoyment of which the right exists (in the example 
given, the land of B) is called the dominant heritage, and the 
owner or occupier thereof the dominant owner ; the land on which 
the liability is imposed is called the servient heritage, and the 
owner or occupier thereof the servient owner. 4 An easement 
may be permanent, or for a term of years or other limited period, 
or subject to periodical interruption, or exercisable only at a 
certain place, or at certain times, or between certain hours, or for 
a particular purpose, or on condition that it shall commence or 
, become void or voidable on the happening of a specified event or 
the performance or non-performance of a specified act. 5 Ease- 
^ ments may be acquired ( 1) by grant or contract ; (2) by prescrip- 
tion (v. post) ; (3) by implication of law, as in the case of ease- 
ments of necessity (v. post) ; (4) by local custom ; (5) by long user. 
Natural rights. —Easements are either created at the will 
of a land owner affected by them for the benefit of a neighbour, 
or otherwise acquired by one person as against another person 

3) Act V of 1882, s, 7, 

4 ) ib., s, 4. 

5} ib., s. 6. 


8) Act V of 1882, s. 4. 

9) Act XV of 1877, s. 3. 

1) I. L. R., 5 Cal., 945, 

2) N. W. P. H. C. R„ 182 : I. L. R., 

6 Bom., 660 : 11 H. L. C M 290. 
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easements and licenses. 


who is a land-holder. But a natural right is a right inheres 
m the possession of land, and given by law to every' oUer Tl 
ma ter 0 f course. Such as the right inherent in eveTy owner 

the h,°nf eCe3Sary SUPP °f fr0m ad i acent or subjacent soil" 
?y igh , of eve U owner of land that the air passing thereto 
n0t u n reas o n a bl v polluted by other persons ; the rio-ht of 

; " r °^ ner . a bouse that his physical c >mfort shall not be 

tio« fered 'Tl materiall >’ and unreasonably by noise or vibra 
ca used by any other person; the right of every owner of 
and t > so much light and air as pass vertically thereto (a 

an basement). and ^ PaSSing latsra11 ? can on] y be squired % 

JfySv”* 1 rightS Wlth resard t0 W ater.-See “ Rivers and 

^^ iC . enSe 'T Where one P erson g rants to another, or to a 
definite number of other persons, a right to do, or to continue to 

whiVh lm , moveabl ? Property of the grantor something 

.1/7 would m the absence of such right be unlawful, and such 
rig it does not amount to an easement or an interest in the propertv 
the right is called a license. Unlike an easement a license \ 
personal (as opposed to praedi.il), i.e., it is acquired and held not 
by virtue of tne acquirer being an owner or occupier of immove- 
able property, and in inseparable connection with such property 
and it is immaterial whether he is or is not the owner or occE 
; viy lmmovea ble property. The strictly personal nature of the 
h l the u , fact that (except in the case of a license to 
attend a place of public entertainment) a license cannot, unless 
he license expressly or by necessary implication authorizes it be 
transferred or exercised by the licensee’s servant or agent- er- 

Th??l B a " ght t0 '! alk over A ’ s field whenever he pleases, 
tne right is not annexed to anv immoveable propertv of B. The 
ng 1 cannot be transferred. Any one may grant a license in the 
circumstances, and to the extent in and to which he may transfer 
b>s interests m the property affected by the license. The grant may 
e express, or implied from the conduct of the grantor, as also mav 
be th e revocation of the license. A license to § do a thing impfe 
a license to do all things necessary for the enjoyment of P anv 
interest or exercise of any right given by the license. A license 
may be revoked by tjje grantor, unless (x) it is coupled with a 

acting er u°DonX r r “ d ^ transfer is in force i ( 2 ) tfa e licensee 

character^ f' 1 h&S exeC ' lted a WOrk o{ f permanent ' 

character and incurred expenses in the execution. A license mav 

be revoked, though granted for a consideration. The obligation on 
the licensor being a personal one, t& grant doe.^!ffi£ 

6) Goddard, pp. 9 , 3. Act V of 188a, s. 7 : I. L. R., 6 ^ 66o> 
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licensor’s interest in the property, and is revoked by the alienation | 

of his interest.? | 

Classes of easements.— (i) Easements are either continu- | 

ons or discontinuous, apparent or non-apparent. A continuous | 

easement is one whose enjoyment is, or may be continual without | 

the act of man : eg., a right annexed to B’s house to receive | 

light by the windows without obstruction by his neighbour A. A t 

discontinuous easement is one that needs the act of man for its 
enjoyment: eg., a right of way annexed to A’s house over B’s 1 

land An apparent easement is one the existence of which is | 

shown by some permanent sign which, upon careful inspection 
by a competent person, would be visible to him ; eg., rights 
annexed to A’s land to lead water thither across B’s land by an 
aqueduct, and to draw off water thence by a drain. The drain 
would be discovered upon careful inspection by a person con- 
versant with such matters. A non-apparent easement is one that 
has no such sign : eg., a right annexed to A’s house to prevent B 
from building on his own land. 

Who may acquire easements. — An easement may be ac- 
quired by the owner of the immoveable property for the beneficial 
enjoyment of which the right is created, or on his behalf, by any 
person in possession of the same. One of two or more co-owners 
of immoveable property may, as such, with or without the consent 
of the other or others, acquire an easement for the beneficial 
enjoyment of such property. 8 

Easements of necessity. — It frequently happens that pro- 
perty the subject of a grant or bequest is so situated that, unless 
the person to whom it is granted or bequeathed is permitted to 
make some use of other land of the grantor or testator, the 
property granted or bequeathed would be unusable and worthless. 

An easement of necessity is a permission to make this use : eg., 

A grants or bequeaths to B a piece of land adjoining to, and 
entirely surrounded by, the land of A and of third persons. Bmay 
not trespass on the land of' these third persons : he cannot, 
therefore, unless permitted to pass over the land of A, get to his 
own land. In this case the easement provided by the law is 
a right or way called “ a way of necessity ” over A’s land. If, on 
the other hand, it was under similar circumstances impossible to get 
to A’s land except over the land granted cr bequeathed to B, A 
or his representatives would have a “way of necessity” over the 
lands granted or bequeathed to B. Again, if A grants land to 
B for the purpose of building a house thereon, B is entitled to 

7) Act V of 1882, ss. 52, S3, s^., 56, 59, 60, 61: Michell, p. 139, 144: 1 
M. & W„ 838 : 1 . L. R. 8 All., 69, 70. 

. ' 8) Act V of I882, s. 12, ib. . 
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such amount of lateral and subjacent support from A’s land as 
is necessary for the safety of the house. A similar rule obtains 
on the partition of the joint property of several persons : if an ease- 
ment over the share of one of them is necessary for enjoying the 
share of another of them, the latter is entitled to such easements 
In order that an easement of necessity may be created there must 
be necessity in the strict sense of the term ; inconvenience how- 
ever great, is not sufficient. 1 *: An easement oi necessity is extin- 
guished when the necessity comes to an end . 2 The mode and 
extent of enjoyment of an easement of necessity is co-extensive 
with the necessity as it existed when the easement was imposed 3 

Quasi-easements. — There exist also certain quasi-easements 
arising out of a qualified and not strict necessity. In the case of 
easements which are apparent, and continuous, the rule is that 
when one person transfers or bequeaths property to another, if an 
easement in other immoveable property of the transferor or testator 
is necessary for enjoying the subject of the transfer or request as it 
was enjoyed ivhen the transfer or bequest took place , the transferee or 
legatee will unless a different intention is expressed or necessarily 
mpiied, be entitled to such easement : eg., A sells B a house 
with windows overlooking A’s land, which A retains. The light 
which passes over A’s land to the windows is necessary for enjoying 
the house as it was enjoyed when the sale took effect. B is i 
entitled to the light, and A cannot afterwards obstruct it by 
building on his land. A similar rule applies in the case of parti- 
tion of joint property , 4 and (though in this there is a departure 
from English law) in favour of the transferor or legal representa- 
tives of the testator. 

Acquisition of easements by prescription. — In the terri- 
tories in which the Easement Act is in force, (v. ante) where the 
access and use of light or air to and for any building have been 
peaceably enjoyed therewith (v. post ) as au easement, without 
interruption and for 20 years ; and where support from one 
person’s land, or things affixed thereto, has been peaceably received 
by another person’s land subjected to artificial pressure, or by 
things affixed thereto, as an easement, without interruption and 
for 20 years ; and where a right of way or any other ease- 
ment has been peaceably (i.e., not only without force but without 
contest by litigation qr otherwise with the party against whom it 

9) Act V of 1882, s. 13. The law is the same in those parts of India in which 
this Act is not in force : see I, L. R., 8 Cal., 956. 

1} 10 E&ch., 824. r 

2) s. 41, Act V of 1882. 

s. 28, ib. : L. R„ 13 Ch. Div., 798. 

4) Act V of 1882 : the rule is the same in f the territories not governed by the 

Act-See I. L. R., 8 Cal., 956 : 15 B. L. R., 367 : I. L. R., 14 Bom., , 
452; L. R., xoApp., Cas., 590: Roscoe, pp. io, 11. * 


— 

I EASEMENTS- AND LICENSES/ 22J 

1 is claimed) and openly enjoyed by any person claiming title thereto, 
as an easement, and as of right, (i.e., notoriously, not secretly or 
by sufferance or permission), without interruption , and for 20 years 
the right to such access and use of light or air, support or other 
easement is absolute. Each of the periods of 20 years is taken 
to be a period ending within two years next before the institu- 
tion of the suit wherein the claim to which such period relates 
is contested. “Next before 5 ’ means that the 20 years must con- 
tinue to the day on which the action is began. When the pro- 
) perty over which a right is claimed belongs to Government the 
period is 60, and not 20 years. 5 Under certain conditions an ex- 
clusion of time is made in favour of the reversioner of a servient 
heritage. Nothing is an “ enjoyment 55 which is had in pursuance 
of an agreement, from which it appears that the right has not been 
granted as an easement, or if granted as an easement, that it has 
been granted for a limited period, or subject to a condition on the 
fulfilment of which it is to cease. 6 Nothing is an “interruption 55 
unless where there is an actual cessation of the enjoyment by reason 
of an obstruction by the act of some person other than the claimant, 
and unless such obstruction is submitted to or acquiesced in for 
one year after the claimant has notice thereof and of the per- 
son making or authorizing the same to be made. Suspension of 
1 enjoyment in pursuance of a contract between the dominant and 
servient owners is not an interruption. 7 In the case of an ease- 
: ment to pollute water, the period of 20 years begins when 

| the pollution first prejudices perceptibly the servient heritage. 8 

I The extent of a prescriptive right to pollute air or water is the 

extent of the pollution at the commencement of the period of 
user on completion of which the right arose.9 

Rights which cannot he acquired by prescription.—* 
(a) a right which would tend to the total destruction of the sub- 
ject of the right, or the property on which, if the acquisition 
were made, liability would be imposed ; (b) a right to the free 
passage of light or air to an open space of ground ; (*r) a right 

* to surface water not flowing in a stream and not permanently 

* collected in a pool, tank, or otherwise ; (d) a right to under- 
ground water not passing in a defined channel, 1 

Acquisition of rights to easements under Act XV of 
1877. — In those parts of India not subject to the provisions of 
the Easements Act (v. ante) where the access and use of light or 
air to and for any building have been peaceably enjoyed therewith, 

5) Act V of 1882, s. 15 ; 8 Cl. and F.> 9) s. 28, ib. ; L. R., 2 Ch. App., 478. 

242* / ' : 'A: v. ;V ; ' ■ 

6) ib. * 1) s. 17 , ib. : L. R., 6 Eq., 311 ; 7 H. 

7 ) ib. L. C., 385. 

8 ) lb. . /■ 



:s.vv V^ j ' v v 

224 ' EASEMENTS AND LICENSES. 

as an easement, and as of right (/.<?., ihe possession must not be $ 
merely permissive ; v. ante) without interruption, and for 20 years- '■ 
and where any way or watercourse, or the use of any water’ 
or any other easement (whether affirmative or negative) has 
been peaceably and openly enjoyed by any person claiming title 
thereto as an easement and as of right without interruption, and 
for 20 years, the right to such access and use of light or air, way, 
watercourse, use of water, or other easement is absolute and in- j 
defeasible. Each of the periods of 20 years is taken to be a j 
period ending within two years next before (v. ante) the institution ! 
of the suit wherein the claim to which such period relates is con- 
tested. Nothing is an interruption within the meaning of this 
section, unless where there is an actual discontinuance of the ; 
possession or enjoyment by reason of an obstruction by the act of 
some person other than the claimant, and unless such obstruction 
is submitted to, or -acquiesced in, for one year after the claimant 
has notice thereof and of the person making or authorising the 
same to be made . 2 An extension of time is made under certain 
conditions in favour- of the reversioner of a servitnt tenement. 

Transfer of dominant heritage.— On any transfer by act j 
of parties, or operation of law, of immoveable property, the ex- 
isting easements (if any) annexed to the property pass to the 
transferee by force of the transfer itself of ihe property, unless f 
a contrary intention is expressed or necessarily implied . 3 

Incidents of easements. — Subject to any contract between 
the dominant and servient owners relating to the servient heritage, ; 
and subject to the provisions of the document or decree, if any, 
by which any easement was imposed and provided, easements 
are controlled by the following rules: provided that when the 
easement is customary any incident of the easement is not ' 
inconsistent with these rules (1) an easement must not be used 
for any purpose not connected with the enjoyment of the domi- 
nant heritage : e.g., A, as owner of a farm Y, has a right of way- 
over B’s land to Y. Lying beyond Y, A has another farm Z, 
the beneficial enjoyment of which is not necessary for the t ene- * 
ficial enjoyment of Y. He must not use the easement for the j 
purpose of passing to and from Z ; (2) the dominant owner must 
exercise his right in the mode which is least onerous to the servi- j 
ent owner, and when- the exercise of an easement can, without 

2) Act XV of 1877, ss. 26, 27. It is not necessary that the enjoyment should ; 

be personal, or that the building in respect of which light has "been enjoyed 1 

should have been completed, or used for the full period, "(i Bom., H. C. 

R. O. J., 148) ; the existence of the window or other aperture constitutes 
enjoyment of the light through the aperture (Michell, p. 98). L. R., 4 
Ex. 126. 

3) Act V of 1882, s. 19. Act IV of 1882, s. 8, contains a similar provision. ’ 

with regard to transfers by act of parties. 
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detriment to the dominant owner be confined to a determinate part 
of the servient heritage, such exercise must, at the request of the 
servient owner be so confined : e.g., A has a right of way over 
B’s field. A must enter the way at either end and not at any 
intermediate point. A has a right annexed to his house to cut 
thatching grass in B’s swamp ; A, when exercising his easement, 
must cut the grass so that the plants may not be destroyed; 
(3) subject to the above rule, the dominant owner may, from time 
to time, alter the mode and place of enjoying the easement pro- 
vided that he does not thereby impose any additional burden on 
the servient heritage : e.g., A, the owner of a saw-mill, has a right 
to a how of water sufficient to work the mill. He may con- 
vert the saw mill into a corn-mill, provided that it can be worked 
by the same amount of water. A as the owner of a paper-mill, 
acquires a right to pollute a stream by pouring in the refuse- 
liquor produced by making in the mill paper from rags. He 
may pollute the stream by pouring in similar liquor produced by 
making in the mill paper by a new process from bamboos, pro- 
vided that he does not substantially increase the amount, or in- 
juriously change the nature of the pollution. But if A has acquired 
a right to pollute a stream by throwing sawdust into it, this does 
not entitle A to pollute it by discharging into it poisonous liquor. 
But the dominant owner of a right of way cannot vary his line 
of passage at pleasure, even though he does not thereby impose 
any additional burden on the servient heritage (v. post “ Ancient 
Lights” and “Air”); (4) the dominant owner has a right as against 
the servient owner, to do all acts necessary to secure the full en- 
joyment of the easement (called an accessory right), but such acts 
must be done at such time and in such manner as, without detri- 
ment to the dominant owner, to cause the servient owner as little 
inconvenience as possible ; and the dominant owner must repair, 
as far as practicable, the damage (if any) caused by the act to the 
servient heritage : e.g ., A has an easement to lay pipes in B’s land 
for the conveyance of water to A’s cistern. A may enter 
and dig the land in order to mend the pipes, but he must restore 
the surface to its original state. If A has a right of way over 
B’s land, which B renders impassable, A may deviate from the 
way and pass over the adjoining land of B, provided that the devia- 
tion is reasonable. If the way is out of repair, he may enter on 
the land to repair it. If the way is blocked as by a fallen tree, he 
may remove i,t. A has an easement of support from B’s walk 
The wall gives way, A may enter on B’s land, and repair the wall ; 
(5) the expenses incurred in constructing works, or making re- 
pairs, or doing any other act necessary for the use or preservation 
of an easement must be defrayed by the dominant heritage; (6) 
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when an easement is enjoyed by means of an artificial work, the 
dominant owner is liable to make compensation for any damage 
to the servient heritage arising from the want of repair of such 

work. 4 

Servient owner’s position. — The servient owner is not 
bound to do anything for the benefit of the dominant heritage 
and he is entitled as against the dominant owner, to use the 
servient heritage in any way consistent with the enjoyment of 
the easement : but he must not do any act tending to restrict the 
easement, or to render its exercise less convenient : e.g., A, as 
owner of a house, has a right to lead water and send sewage 
through B 5 s land. B is not bound as servient owner to clear the 
watercourse, or scour the sewer. 5 

Extent and mode of enjoyment of easements. — The 
extent of any easement other than one of necessity (v. ante), and the 
mode of its enjoyment must be fixed with reference to the probable 
intention of the parties, and the purpose for which the right was 
imposed or acquired. In the absence of evidence as to such 
intention and purpose (i) a right of way of any one kind does 
not include a right of way of any other kind ; (2) the extent of 
a right to the passage of light or air to a certain window, door 
or opening, imposed by a testamentary or non-testamentary 
instrument, is the quantity of light or air that entered the open- 
ing at the time the testator died, or the non-testamentary instru- 
ment was made \ (3) the extent of a prescriptive right to the 
passage of light or air to a certain window, door or other open- 
ing is that quantity of light or air which has been accustomed to 
enter that opening during the whole of the prescriptive period irre- 
spectively of the purposes for which it has been used ; (4) as to 
pollution (v. ante) ; (5) the extent of every other prescriptive right 
and the mo ie of its enjoyment must be determined by the 
accustomed user of the right. 6 

Increase of easement. — The dominant owner cannot, by 
merely altering or adding to the dominant heritage, substantially j 
increase an easement : e.g., A, the owner of a mill, has acquired a 1 
prescriptive right to divert to his mill part of the water of a 
stream, A alters the machinery of his mill. A cannot thereby 
increase his right to divert water ; (v ante, and “ Ancient Lights 0 
and “ Air,’ 5 postlf ~ 

Right to privacy. — A riaht of privacy exists by usage or 
custom in the North-West Provinces among those Hindus and 
Mahommedans who observe the purda. A similar right obtains 
in Gujarat. 8 The owner (A) of a house entitled to an easement of 

4) ss. 20—26, ib. 6) s. 28, ib. 8) I. L. R„ 10 AIL, 358: 6 Bom.H. 

5) s .37, ib. 7) s. 29, ib. C. R. (A, C. 143). 


EASEMENTS AND LICENSES. 





privacy has a right against the owner (B) of the adjacent house that 
he shall not open new windows in his house so as to command a 
view of the portions of A’s house which are ordinarily excluded 
from observation.^ 

Ancient lights are windows in respect to which a prescrip- 
tive right to light has been acquired by 20 years or more of 
enjoyment. “ A person begins to acquire a right to light against 
a neighbour by mere occupancy.” But this right may at any time 
within 20 years be defeated by the neighbour’s building on his 
land. If, however, light is enjoyed under the necessary condi- 
tions for 20 years (v. ante), the right to light becomes indefeasi- 
ble, and any building thereafter by the neighbour against whom 
the right is acquired, by which light is obstructed, is an action- 
able wrong for which a suit will lie. The light must have been 
received through the same aperture, or one in substantially the 
same position . 1 The easement “is always limited to the particular 
window or aperture through which the light has had access .” 2 
Where a building with right of ancient light is pulled down, the 
easement is not thereby extinguished. Evidence must be ? pre- 
served of the position of the lights in the old building .3 The 
windows in the new building must be in such a position as to 
substantially receive the same light as was received by the old 
building. An ancient light may also be put back in a parallel 
line : the mere putting of it back is not an abandonment of the 
light . 4 But the building must not be put back so far that 
windows of the new building do not enjoy the same light as was 
enjoyed by the old windows. When a new window in a build- 
ing cannot be obstructed, without interference with an existing 
right to light, the owner of the servient tenement cannot obstruct 
the new window, and in due time a right is created in respect of 
the aperture.* Where in the case of a building which is demo- 
lished, but which the owner intends to restore with its ancient 
lights, another building is erected which would interfere with the 
ancient lights of the former when restored, the Court will grant 
an injunction to restrain the erection of the building, so causing 
a disturbance of the easement . 6 The entrance of light through 
windows need not be continuous. In the case of windows with 
moveable shutters, it is a sufficient user and access of the li^ht if 
the owner opens the shutters occasionally, *at any time he pleases 
for the admission of light, and if there is no such obstrnrtf rm 


9) 

1) 

2) 

3 ) 
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to, and interruption of, access over the servient land as would 
defeat the claim.? The owner of ancient lights may improve his 
light, but must not increase it. He may alter his light, but can 
not acquire any right to additional light by the alteration , 8 until 
he has enjoyed the passage of light through the added portion 
for a period of 20 years. The right to ancient liahts is aban- 
doned by closing them up with that intention, as 'by erecting a 
blank wall in the place of that fn which the ancient windows were.? 
(v. ante, passim.) 

Air.— A prescriptive right to air can only be acquired for the 
passage of air through a particular aperture through which the air 
has had access . 1 The air must come in a defined channel, not 
indefinitely. A right to unobstructed access of the south breeze 
or any other wind, as such, cannot be acquired by prescription 
though it may be acquired by express grant . 2 Injunctions will 
be granted to prevent obstructions and impediments to ventila- 
tion, particularly if the obstruction not only impedes the passage 
of air but pollutes it.s 5 

Disputes concerning easements, etc. — Whenever any 
Magistrate is satisfied that a dispute likely to cause a breach of the 
peace exists concerning the right to. do, or prevent the doin<> of 
anything in or upon any tangible immoveable property situate 
within the local limits of his jurisdiction, he may inquire into the 
matter, and may, if it appears to him that such right exists, make 
an order permitting such thing to be done, cr directing that such 
thing shall not be done, as the case may be, until the person 
objecting to such thing being done, or claiming that such thin* 
may be done, obtains the decision of a competent Civil Court 
adjudging him to be entitled to prevent the doing of, or to do such 
thing, as the case may be : Provided that no such order can be 
passed permitting the doing of anything where the ri°'ht to do- 
such thing is exercisable at all times of the year, unless such rio-ht 
has been exercised within three months next before the instftu 
tion of the inquiry; or, where the right is exercisable only at 
particular seasons, unless the right has been exercised during the 
season next before such institution.* 0 

Disturbance of easement.— The owner of any interest in 
the dominant heritage, or the occupier of such heritage may 
institute a suit for compensation for the disturbance 0 of the 
easement, or of any right accessory thereto ; provided that the- 
disturbance has actually caused substantial damage to the plain- 

7) See Michell, p. 62. z \ ~ t p n n T r « 

8) 11 H.L., 290; ActV of 1882,5.23. 3 ^'8^q 0 8r?'’ 4;>:1, U R " 1+ 

9) 3 B. C., 332 : Act V of 1882, s. 38. 3) 8 Tur N S olr" i t „ -p„ 

a l. r., 4 c. p. d., p. 178. c^: N p;, b co 9 d tsh|: 2Eci -’ 242 ' 
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tiff, as by effecting the evidence of the easement, or by materially 
diminishing the value of the dominant heritage, or (in the case 
of an easement of light) interfering materially with the physical 
comfort of the plaintiff, or preventing him from carrying on his 
accustomed business as beneficially as before. In the case of an 
easement of air damage is substantial if it interferes materially 
with the physical comfort of the plaintiff, though it is not inju- 
rious to his health.* The removal* of the means of support to 
which a dominant owner is entitled does not give rise to a right 
to recover compensation unless and until substantial damage is 
actually sustained. 

Subject to the provisions of the Specific Relief Act (see “In- 
junctions”) an injunction may be granted to restrain disturb- 
ance (a) if the easement is actually disturbed, when compensation 
for such disturbance might be recovered ; (t?) if the disturbance is 
only threatened or intended, when the act threatened or intended 
must necessarily, if performed, disturb the easement f v. post. 
These are the remedies open to the dominant owner : he may 
not himself abate a wrongful obstruction of an easement.? 

Limitation. — Suits for compensation for obstructing a way, 
or obstructing or diverting a water-course must be brought within 
three years of the date of the obstruction or diversion. Suits 
for compensation for disturbance of other easements must be 
brought within two years of the disturbance . 8 Where the disturb- 
ance is continued, a fresh period of limitation commences to run 
at every moment of the continuance of the disturbance.^ 

• 5 ) s* 33, 34, ib. In those portions of India to which this Act does not apply, 
no suit will lie for disturbance of a right to light, unless there is an in- 
terference with such an amount of light “ as was reasonably necessary 
for the convenient and comfortable habitation of the house (3 B. L. 
R., O. J, 18, 45: I. L. R., 14 Cal, 839, 855}, nor (following the English 
decisions) for disturbance of a right to air unless “ the obstruction is a 
nuisance or injurious to health." — (*15 B. L. R., 361, 367, and the 
cases cited above,) 

6) s. 35, ib. 

7) s. 36, ib. The rule as to abatement would appear to be otherwise in 

those parts of India where the Act is not in force : see I. L. R*. 7 
■ : Cal. 665. , 

8) Act XV of 1877, Sch. II, Arts, 37, 36. 

9) s. 23, ib. 
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Authorities— Criminal Procedure Code : Act IX of 1874 (European Vagrancy); 

Act XI of 1856 (European Deserters.) 

European British subjects means — (1) Anv subject of 
Her Majesty born, naturalised, or domiciled in the United King- 
dom of Great Britain and Ireland, or in any of the European, 
American, or Australian Colonies or possessions of Her Majesty, 
or in the Colony of New Zealand, or in the Colony of the Cape 
of Good Hope, or Natal: 12) Any child or grandchild of any 
such person by legitimate descent. In all civil matters, European 
British subjects are subject, in the same manner, to the same 
tribunals, and to the same procedure as persons who are not 
European British subjects. The law of Criminal Procedure how- 
ever contains special provisions applicable to European British 
subjects only. A European British subject who after being deter- 
mined to be a vagrant, or who on being convicted of having 
returned to India without special permission within five years 
from the date of his embarkation in violation of his agreement to 
that effect, or of begging, remains in India, loses his privilege under 
the Code of Criminal Procedure of being treated as such. 

What Magistrates may try. — No Magistrate unless he is 
a Justice of the Peace, and (except in the case of a District Magis- 
trate, or a Presidency Magistrate), unless he is a Magistrate of 
the first class and an European British subject, can inquiie into 
or try any charge against an European British subject . 1 But this 
rule does not prevent any Magistrate from taking cognisance of 
an offence committed by any European British subject m any case 
in which he could take cognisance of a like offence if committed 
by another person ; provided that, if he issues any process for the 
purpose of compelling the appearance of an European British 
subject accused of an offence, such process must be made return- 
able before a Magistrate having jurisdiction to inquire into or try 
the case . 2 

Sentence which may he passed by Magistrates.— No 
Magistrate, other than r a District Magistrate or Presidency Magis- 
trate, can pass any sentence on an European British subject other 
than imprisonment for a term which may extend to three months, 
or fine which may extend to Rs. 1,000, or both ; and a District 
Magistrate cannot pass any such sentence other than one of im- 
prisonment for a term which may extend to six months, or fine 

1) Cr. Pr. Code. s. 443. 2) s. 445, ib. ' 
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which may extend to Rs. 2,000, or both . 3 When an European 
British subject is accused of an offence before a Magistrate, and 
such offence cannot, in the opinion of such Magistrate, be ade- 
quately punished by him, and is not punishable with death or 
with transportation for life, such Magistrate must, if he thinks 
that the accused ought to be committed, commit him to Court of 
Session, or in the case of a Presidency Magistrate, to the High 
Court. When the offence which appears to have been committed 
is punishanle with death, or with transportation for life, the com- 
!> mitment must be to the High Courts 

What Sessions Judges may try. —No Judge presiding 
in a Court of Session, except the Sessions Judge, can exercise juris- 
diction over a European British subject, unless he himself is an 
European British subject ; and, if he is an Assistant Sessions 
Judge, unless he has held the office of Assistant Sessions Judge 
for at least three years, and has been especially empowered in this 
behalf by the Local Governments 

Sentence which may he passed by Court of Session. — 

No Court of Ses>ion can pass on any European British subject 
any sentence other than a sentence of imprisonment for a term 
which may extend to one year, or fine, or both. If at any time 
I after the commitment and before signing judgment, the presid- 
ing Judge thinks that the offence which appears to be proved 
cannot be adequately punished by such a sentence, he must 
record his opinion to that effect, and transfer the case to the High 
Court . 6 

Jury and Assessors.— In trials of European British subjects 
before a High Court or Court of Session, if before the first juror is 
called and accepted, or the first assessor is appointed, as the case 
may be, any such subject requires to be tried by a mixed jury, 
the trial must be by a jury of which not less than half the num- 
ber must be Europeans or Americans, or both Europeans and 
Americans. When any such trial before a Court of Session 
» would in the ordinary course be with the aid of assessors, the 
k European British subject accused may, instead of claiming to 

be tried by a mixed jury, require that not less than half the 
number of the assessors shall be Europeans or Americans, or 
both Europeans and Americans . 7 In trials of Europeans British 
subjects before a District Magistrate, arty such subject may, in 
a summons case before he is heard in his defence, or in a 
warrant-case* before he enters on his defence, claim that the 
trial shall be by a mixed jury so composed as aforesaid . 7 8 



3) . s. 446, ib. 

4) s. 447, ib. 


*0 s. 444, ib. 
6) s. 449, ib. 


7) s. 451, ib. 

8) s. 451 A, ib. 
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European British subject and native jointly accus- 
ed. — In any case in which an European British subject is accused 
jointly with a person not being an European British subject, and 
such British subject is committed for trial before a High Court 
or Court of Session, such subject and person may be tried to- 
gether, and the procedure on the trial must be the same as it 
would have been had the European British subject been tried 
separately. But if the European British subject claims to be 
tried by a mixed jury or mixed set of assessors and the person not 
being an European British subject requires to be tried separate- 
ly, the latter person must be tried separately.^ 

When any person claims to be dealt with as an Euro- 
pean British subject, he must state the grounds of such claim 
to the Magistrate before whom he is brought for the purposes of 
the inquiry or trial. The Magistrate must thereupon inquire into 
the truth of such statement, and allow the person making it a 
reasonable time within which to prove that it is true, and then 
decide whether he is or is not an European British subject, and 
deal with him accordingly. When any such person is committed 
by the Magistrate for trial before the Court of Session, and such 
person before such Court claims to be dealt with as an European 
British subject, such Court must, after such further inquiry (if any) 
as it thinks fit, decide whether he is or is not an European British 
subject and deal with him accordingly. When the Court before 
which any person is tried decides that he is not an European 
British subject, such decision is a ground of appeal from the 
sentence or order passed. 

Failure to claim right. — But if an European subject does 
not claim to be dealt with as such by the Magistrate before whom 
he is tried, or by whom he is committed, or if when such claim 
has been made before, and disallowed by, the committing Magis- 
trate, it is not again made before the Court to which such subject 
is committed, he will be held to have relinquished his right to be 
dealt with as such European British subject, and will not be 
allowed to assert it in any subsequent staee of the case. Unless 
the Magistrate has reason to believe that any person brought 
before him is not an European British subject, the Magistrate is 
bound to ask such person whether he is such a subject or not’ 
If an European British-subject relinquishes his right, his case is 
determined under the ordinary law, and jurisdiction (appellate 
and revisional) depends accordingly . 2 

Direction in the nature of a writ of habeas corpus.— 

See iC Habeas Corpus * 
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Other Europeans and Americans.— In every ease triable 
by jury or with the aid of assessors, in which an European (not 
being an European British subject) or an American .is the accused 
person, or one of the accused persons, not less than half the 
number of jurors or assessors must, if practicable, and if such 
European or American so claims, be Europeans or Americans. 

If such European or American is tried’before the Court of Session 
jointly with a person not an European or American, and is tried 
with mixed jury or mixed set of assessors, the latter person may 
claim to be tried separately . 3 

Appeal. — Every sentence passed on an European British 
subject by an Assistant Sessions Judge, or Magistrate (not a Presi- 
dency Magistrate) is appealable to the High Court or Court of 
Session, at his option.* But a sentence passed on such a per- 
son by a Presidency Magistrate is appealable, only if it be one of 
imprisonment exceeding six months, or of fine exceeding Rs, 

200, and then only to the High Court.* All appeals from the 
Court of Session lie to the High Court. 6 

Justices of the Peace. — See u Justice of the Peace” 

Offences committed out of British India. — When an Eu- 
ropean British subject commits an offence in the dominions of 
a Prince or State in India in alliance with Her Majesty he may 
be dealt with in respect of such offence as if it had been com- 
mitted at any place within British India at which he may be 
found ; but no charge as to any such offence can be inquired 
into in British India unless the Political Agent, if there be one, 
for the territory in which the offence is alleged to have been 
committed, certifies that, in his opinion, the charge ought to be 
inquired into in British India.? 

Vagrant Europeans. — ‘ Vagrant J means a person of Euro- 
pean extraction (this does not include Eurasians) found asking 
for alms, or wandering about without any employment or visible 
means of subsistence. By Act IX of 1874, certain provisions are 
made for the production by the Police of a person who is appar- 
ently a vagrant before a Police Magistrate in the Presidency 
Towns, and before a Justice of the Peace outside the Presidency 
Towns, and for a declaration by such Magistrate or Justice of the 
Peace that such person is a vagrant. The Act further provides 
that such person may either be sent to a Government workhouse, 
or if the vagrant be likely to find employment in any place subject 
to the Local Government, be forwarded to such place, and assisted 
in finding einployment there. If the vagrant fails to obtain employ- 
ment within 15 days of his arrival, he will be forwarded to a 
.,9 

3) ss. 460, 461, Cr. Pr. Code. .5) ib.» s, 411. 

4 ) 408. 6j s, 410, ib. 


7) s. 188, ib. 
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workhouse. If after the lapse of a reasonable time no suitable em- 
ployment is obtainable for any such vagrant the Local Government 
may either (on certain terms set out in the Act) cause him to be 
removed from British India, the cost of such removal being paid 
by Government, or it may release him. A persistent vagrant, or 
one who has been convicted under the Act, is deprived of his pri- 
vileges as an European British subject. 8 The provisions of ss. 109, 
no, Criminal Procedure Cocte, relating to the taking of security 
for good behaviour, from vagrants and suspected persons and from 
habitual offenders, do not apply to European British subjects in 
cases where they may be dealt with under the Vagrancy Act .9 
Importers of Europeans.-— Whenever any person of Euro- 
pean extraction lands in India, or being a non-commissioned 
officer, or soldier in the army, leaves the army in India, under 
an engagement to serve any other person, or any company, asso- 
ciation or body of persons in any capacity, and becomes charge- 
able to the State as a vagrant within one year after his arrival in 
India, or leaving the army (as the case may be), then the person 
or company, &c., is liable to pay to the Government the cost of 
his removal under the Act and all other charges incurred by the 
State in consequence of his becoming a vagrant. 1 

Sailors. — Whenever a sailor of European extraction, not being 
a British subject, is discharged from his ship in any British Indian 
port, and becomes chargeable to the State as a vagrant within one 
year after his discharge from the ship, the person who at the date 
of the discharge is the owner or agent of the ship is liable as 
above mentioned. 2 

European in charge of animals. — When any person of 
European extraction lands in India, being or having been during 
his passage to India, or from one Indian port to another, in 
charge of, or in attendance upon, any animal, becomes chargeable 
to the State as a vagrant within a year after his arrival, then the 
consignee of such animal, or the agents in India for its sale, 
or if the consignee and agents cannot be found, the agent of the 
ship is liable as above mentioned. The consignee or agent is en- 
titled to charge the consignor for any payment made to Govern- 
ment under this section .3 

European deserters. — If any officer or soldier of the land 
forces in India has been concealed on board any merchant 
vessel, and the master or person in charge is ignorant of the same 
through neglect of his duty, or want of proper discipline he is 
liable to a fine not exceeding Rs. 500.4 

8) Act IX of 1874. 2) ib. 

X v : 9) Cr. Pr. Code, s. m. 3) s. 32, ib. 

1) s. 31, Act IX of 1874. 4) Act XI of 1856. 
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Authority— Act IV of 1SS2 as amended (Transfer of Property). | 

Definition. — When two persons mutually transfer the owner- 
ship of one thing for the owners hip, of another, neither thing or 
both things being money only, the transaction is called an ex- | 

change . A transfer of property in completion of an exchange can | 

be made only in manner provided for the transfer of such property 
by sale. — S Qe“Sale” x jj 

Registration. — It follows therefore that if the value of the 
thing exchanged is Rs. 100 and upwards, and the thing is tangible 
immoveable property, an instrument in writing, which must be 
registered, is necessary to complete the exchange . 2 ;| 

Rights and liabilities of parties. — In the absence of a con- 
tract to the contrary, the party deprived of the thing, or part 
thereof, he has received in exchange, by reason of any defect 
in the title of the other party, is entitled at his option to com- I 

pensation, or to the return of the thing transferred by him.s 
Save as above provided, each party has the rights and is subject 
to the liabilities of a seller as to that which he gives, and has the 
rights and is subject to the liabilities of a buyer as to that which 
he takes .4 

On an exchange of money each party thereby warrants 
the genuineness of the money given by him.s 

1) s. 1 18, Act IV of 1882. 3) s. 119, ib. 5) s. i2i, ib. 

2) s. 54, ib. 4) s. i2o, ib. 
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Authorities — Civil Procedure Code : Cases cited. 

. What it is. — Execution is the enforcement, by the power 
and hand of the law, of decrees passed by Courts of Justice. 

A decree is a mere adjudication upon a right claimed in a Civil 
Court. Where the judgment-debtor, i.e., the person against whom 
a decree or order has been passed, has failed, or refused to obey 
the decree, the Court will enforce its decree either by the delivery 
of property specifically decreed, by the arrest and imprisonment 
of the judgment-debtor, by the attachment or seizure of his 
property, or otherwise, as the nature of the relief sought may 
require. 1 

A decree may be executed either by the Court which 
passed it, or by the Court to which it is sent for execution. The 
Court executing a decree sent to it has the same powers as if 
it had been passed by itself. 2 

Application for execution. — When the holder of a decree 
desires to enforce it, he must apply to the Court which passed 
the decree, or, if the decree has been sent to another Court, then 
to such Court. The Court may, in its discretion, refuse execu- 
tion at the same time against the person and property of the 
judgment-debtor. Where an application to execute a decree for 
the payment of money, or delivery of other property, has been 
made and granted, no subsequent application to execute the 
same decree will be granted after the expiration of 12 years, 
except when the judgment-debtor has, by fraud, or force, pre- 
vented the execution of the decree, within 12 years imme- 
diately before the application from any of the following dates 
(namely) : — (a) the date of the decree sought to be enforced, or, 
of the decree (if any) on appeal affirming the same ; or (b) 
when the decree, or any subsequent order, directs any payment 
of money, or, the delivery of any property to be made at a 
certain date, the date of the default in making the payment, or 
delivering the property. 3 

Order for execution. — If the application is in proper form 
it will be admitted by" the Court, and entered in the register of 
the suit. 

Notice in certain cases. — If {a) more than "one year has 
elapsed between the date of the decree and the application for 
its execution 5 or (/;), if the enforcement of the decree be applied 

s) s. 223, Civ, Pr, C, 2) s. 228, ib. 3) s. 230, ib. 
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for against the legal representative of a party to the suit, in which 
the decree was made, notice will be given to the judgment- 
debtor, requiring him to show cause : no such notice however 
is necessary in case (a) if the application be made within one 
year from the date of any decree passed on appeal from the 
decree sought to be executed, or of the last order against the 
party against whom execution is applied for, passed on any 
previous application for execution ; # or, in case (b) if upon a pre- 
vious application for execution against the same person, the 
Court has ordered execution to issue against him. In default 
of appearance, or cause shown, execution will be ordered. 4 

Application for execution by joint decree-holder. — If 

a decree has been passed jointly in favour of more persons than 
one, any one or more of such persons, or his or their repre- 
sentatives, may apply for the execution of the whole decree for 
the benefit of them all, or, when any of them has died, for the 
benefit of the survivors and the representative in interest of the* 
deceased. 5 

By transferee of decree. — If a decree be transferred by 
assignment in writing, or by operation of law, from the decree- 
holder to any other person, the transferee may apply for its exe- 
cution to the Court which passed it ; provided that : — {a) when 
the decree has been transferred by assignment, written notice of 
the application will be given to the transferor and the judgment- 
debtor, and the decree will not be executed until the Court has 
heard their objections (if any) to execution; (b) where a decree 
for money against several persons has been transferred to one 
of them, it cannot be executed against the others. 6 The proper 
remedy for the transferee is to sue his co-judgment-debtors in 
a regular suit, for contribution, and to compel them to pay him 
their shares of the amount for which the decree was purchased. 
Every transferee of a decree holds it subject to the equities (if 
any) which the judgment-debtor might have enforced against the 
original decree-holder .7 Any answer which would have been 
good to the claim of the transferor will be good to the claim of 
his transferee. 

Against legal representative. — If a judgment-debtor dies 
before the decree has been fully executed, the holder of the- 
decree may apply to the Court which passed it, to execute the 
same against «the legal representative of the deceased, who will 
be liable only to the extent of the property of the deceased 
which has come to his hands, and has not been duly disposed of. 8, 

t\ 6 ! s - 2 3 2 .;b. 8) S. 234, lb. 

5) bt 231,1b., . 7) s. 233, lb. 
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Of staying execution. —The Court to which a decree has 
been sent for execution will, upon sufficient cause being shown 
stay the execution to enable the judgment-debtor to apply to the 
Court by which the decree was made, or to any Court having 
.appellate jurisdiction in respect of the decree or its execution 
for an order to stay the execution, or for any other order relating 
to the decree or execution which might have been made by such 
Court of first instance or Appellate Court if execution had been 
issued thereby, or if application for execution had been made 
thereto ; and in case the property or person of the judgment- 
debtor has been seized under an execution, the Court "which 
issued the execution may order the restitution or discharge of 
such property or person pending the result of the application for 
such order. 9 Before passing an order of this nature the Court may 
require the judgment-debtor to give such security, or impose such 
conditions upon him as it thinks fit. 1 No discharge under an order 
of this kind, of the property or person of a judgment-debtor, pre- 
vents it or him from being re-taken in execution of the decree sent 
for execution. 2 If a suit be pending in any Court against the holder 
of a decree of such Court on the part of the person against whom 
the decree was passed, the Court may stay execution on the 
decree either absolutely or on such terms as it thinks fit, until 
the pending suit has been decided. 3 

Decree how enforced: for money.— Every decree or order 
directing a party to pay money, as compensation or costs, or 
as the alternative to some other relief granted by the decree or 
order, or otherwise, may be enforced by the imprisonment, of the 
judgment-debtor, or by the attachment and sale of his property, 
or by both 4 Women are, however, exempted from liability to 
arrest or imprisonment, in execution of a decree for money, s 
For mesne profits. — If the decree be for mesne profits or 
.any other matter, the amount of which in money is to be subse- 
quently determined, the property of the judgment-debtor may, 
before the amount due from him under the decree has been 
ascertained, be attached as in the case of an ordinary decree for 
money. 6 r -A-:.' V."' 

For sum under Rs. 1,000.— When a decree is passed for a 
sum of money only, not exceeding Rs. i,ooo, the Court may, 
when passing the decree, on the oral application of the decree- 
holder, order immediate execution either against the person of 
the judgment-debtor, if he is within the local limits'of the juris- 
diction of the Court, or against his moveable property within the 
: same limits/? « 
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For specific moveables or recovery of wives* —If the 
decree be for any specific moveable, or for any share in a specific 
moveable, or for the recovery of a wife, it may be enforced by 
the seizure, if practicable, of the moveable or share, and by its 
delivery to the party to whom it had been adjudged, or by 
the imprisonment of the judgment-debtor, or by attaching his 
property, or by both imprisonment and attachment, if necessary. 
When any attachment has been ifi force for six months, if the 
judgment-debtor has not obeyed the decree, the decree-holder 
may apply to have the attached property sold. If no application 
has been made at the end of six months the attachment will be 
released . 8 

For specific performance or restitution of conjugal 

rights. — When the party against whom a decree for the specific 
performance of a contract, or for restitution of conjugal rights, 
or for the performance of, or abstention from any other particu- 
lar act, has been made, has had an opportunity of obeying the 
decree or injunction, and has wilfully failed to obey it, the decree 
may be enforced by his imprisoment, or by the attachment of his 
property, or by both. When any attachment has remained in 
force for one year, if the judgment-debtor has not obeyed the 
decree, the decree-holder may apply to have the attached property 
sold. If at the end of the year no application has been made to 
have the property sold, the attachment will be released.^ 

For execution of conveyances or endorsements of 
negotiable instruments. — If the decree be tor the execution 
of a conveyance, or for the endorsement of a negotiable instru- 
ment, and the judgment-debtor neglects or refuses to comply 
with the decree, the decree-holder may prepare the draft of a 
conveyance or endorsement in accordance with the terms of the 
decree, and deliver it to the Court. The Court will thereupon 
serve the draft on the judgment-debtor, together with a written 
notice stating that his objections, if any, thereto must be made 
within a certain time. The decree-holder may also tender a 
duplicate of the draft to the Court for execution • on proof of 
service, the Court will execute the duplicate so tendered, or, 
as altered by it, in order .to bring it into accordance with the 
terms of the decree. If any party objects to the draft served 
on him, he must, within the time fixed, state his objections in 
writing ; they will then be argued before the Court . 1 

Foi? immoveable property.-— If the decree be for the deli- 
very of any immoveable property, possession will be given to the 
party to whom it has been adjudged, and, if need be, by removing 

8) s. 259, ib. 9) s. 260, ib. 1) s. 261, ib. 
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any person bound by the decree who refuses to vacate the 
property . 2 . 

Delivery of immoveable property when in occupancy 
of tenant.—If the property is in the occupancy of a tenant ' or 
other person entitled to occupation, and not bound bv the decree 
to relinquish such occupancy, the Court will order delivery to be 
made by affixing a copy of the warrant on the prouerty, and pro- 
claiming to the occupant, the substance of the decree in regard 
to the property or, if the occupant can be found, by serving a 
notice on him containing such substance . 5 

For partition or separation of share. — If the decree be 
for the partition, or for the separate possession of a share of an 
undivided estate paying revenue to the Government, the parti- 
tion of the estate, or the separation of the share, is made by the 
Collector.* 

Mode of paying money. — All money payable under a decree 
must be paid either into the Court whose duty it is to execute 
the decree ; or out of Court to the decree -holder, or otherwise 
as the Court which made the decree directs . 5 

Agreement to give time and for satisfaction.— Every 
agreement to give time for the satisfaction of a judgment-debt is 
void unless made for consideration, and with the sanction of the 
Court which passed the decree, and such Court deems the con- 
sideration to be under the circumstances reasonable. Every 
agreement for the satisfaction of a judgment-debt, which provides 
for the payment, directly or indirectly, of any sum in ex- ess of 
the sum due, or to accrue due under the decree, is void unless it 
is made with the like sanction. Any sum paid m contravention 
of these provisions will be applied to the satisfaction of the judg- 
ment-debt ; the surplus, if any, is recoverable by the judgment- 
debtor . 6 

Payment to decree-holder. — If any money payable under 
a decree is paid out of Court, or the decree is otherwise adjusted 
in whole or in part, to the satisfaction of the decree-holder, or if 
any payment is made in pursuance of an agreement of the nature 
mentioned in the last paragraph, the decree-holder must certify 
such payment or adjustment to the Court whose duty it is to 
execute the decree. The judgment-debtor also may inform the 
Court of such pay merft or adjustment, and apply to the Court to 
issue a notice to the decree-holder to show cause, why such pay- 
ment or adjustment should not be recorded as certified; and if, 
after due service of the notice, the decree-holder fails to appear 
on the day fixed, or to show cause, the Court will record the 
same accordingly. Unless such a payment or adjustment has 

*) ib. 3) ®* it). 4) s. 265, ib. 5) s. 257, ib. 6) s. 257A, ib. 
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will confirm the sale as regards the parties to the suit and the pur- 
chaser. No sale of immoveable property is absolute until it has 
been confirmed, A certificate of sale is given to the purchaser, 
and if the sale is set aside the price is returned to him, s 

Resistance to execution. — If, in the execution of a decree 
for the possession of property, the officer charged with the exe- 
cution, is resisted or obstructed by any person, the decree-holder 
may complain to the Court at any time within one month from 
the time of such resistance or obstruction. The Court will fix 
a day for investigating the complaint, and will summon the party ‘ 
against whom the complaint is made to answer it. If it then 
appears that the obstruction or resistance is occasioned by the 
: judgment-debtor, or by some person at his instigation, and if 
after order made by the Court in regard to such obstruction, it is 
continued without just cause, the judgment-debtor may be im- 
prisoned for a term which may extend to 30 days. 6 

Procedure in case of obstruction by claimant in good 
faith. — If the resistance or obstruction has been occasioned by 
person other than the judgment debtor, claiming in good 
* faith to be in possession of the property on his own account or 
on account of some person other than the judgment-debtor, ’the 
claim is numbered and registered as a suit between the decree- 
holder as plaintiff and the claimant as defendant. 7 
Case of person dispossessed disputing decree-holder’s 
right to possession — If any person other than the judo-ment- 
debtor is dispossessed of any property in execution of a decree 
and such person disputes the right of the decree-holder to dis- 
possess him of such property under the decree, on the ground, 
that the property was bonk fide in his possession on his own account,’ 
or on account of some person other than the judgment- debtor, 
and that it was not comprised in the decree, or that, if it was 
comprised in the decree, he was not a party to the suit in which 
the decree was passed, he may apply to the Court. If the 
Court finds the grounds of objection well-founded, it will make 
an order that the applicant recover possession of the property * 
otherwise it win dismiss the application. The party agains 
whom an order is passed may institute a suit to establish the 
right which he claims to the present possession of the property Vt 
but subject to the result of such suit, if any, the order is final! "V 
The provisions in this and the preceding paragraph do not 
apply m the ease of persons to whom the judgment-debtor has 
transferred the property after the institution of the suit in which 
the decree is made. 8 

Registering possession of immoveable property. —If 

5} S. 311, ib., ttseg. 6) ss. 328-330 ib. 7 ) s. 331, ib. 8) ss. 332, 333, ib. 
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the purchaser of any immoveable property sold in execution of a 
decree be resisted, or obstructed by the judgment-debtor, or any 
one on his behalf in obtaining possession of the property, the 
above-mentioned provisions, relating to resistance or obstruction 
to a decree-holder in obtaining possession of the property ad- 
judged to him, are applicable. If the purchaser of any such 
property is resisted, or obstructed by any person other than the 
judgment-debtor, claiming ill good faith a right to its present 
possession, or if, in delivering possession, any such person is 
dispossessed, the Court, on the complaint of the purchaser or 
the person so dispossessed, will inquire into the matter of the 
resistance, obstruction, or dispossession, as the case may be, 
and pass such order thereon as it thinks fit. The party against 
whom such order is passed may institute a suit to establish the 
right which he claims to the pfesent possession of the property ; 
but, subject to the result of such suit, if any, the order is final. 9 

Sovereign princes, ruling chiefs, ambassadors, and 
envoys.— See “Aliens” p. 46. 

Execution of decree of Appellate Court. — When a party 
entitled to any benefit (by way of restitution or otherwise) under 
a decree passed in first or second appeal desires to obtain execu- 
tion, he must apply to the Court which passed the decree against 
which the appeal was preferred. 

Execution by the Collector.— Where the execution of any 
class of decrees has been conferred on the Collector by the Local 
Government by notication in the Gazette, that official acts under 
certain special rules* 1 

Resistance to bailiff : breaking doors. — The officer of 
the Court is always justified in breaking open doors, in order 
to give over possession of real or immoveable property, or to 
execute process in criminal cases. In all cases when the door is 
open the bailiff may enter the house and do execution at the suit 
of any subject, either of the body or of the goods. 3 But a Civil 
Court's bailiff, in executing a process against the moveable pro- 
perty of a judgment-debtor, has no authority to use force, or 
break open a door or gate. 3 Resistance however would probably 
be punishable, and would certainly be so if any personal violence 
was used to the bailiff.* If a bailiff break open the doors of a 
third person, in order- to execute a decree against a judgment- 
debtor, he is a trespasser if it turn out that the person or goods 
are not in the housed As to the penalty for resisting-the taking of 
property by the lawful authority of a public servant, see “ €m~ 
iempt of Court and of authority of Public Servants ” 


3) 7 Suth* Cr., 12. 

4) Mayne, Penal Code, p. 165, 

5) 7 Bom. H. C., supra. 
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■Authorities— A ct' X of 1865 {Succession Act): Act V of 18S1 Probate and 

Administration Act) : Act XII of 1855 : Act XIII of 1855: Civil Procedure 

Code : Act XV of 1877, ~ * 

Nature of the offices of executors and administrators. 

— Upon the death of a person who leaves property it is neces- 
sary that there should be some one legally entitled to take pos- 
session of his estate, receive what was due to him, be liable 
to pay what was due by him, and empowered to distribute the 
residue left, after all payments on account of the estate have been 
made, among the persons entitled thereto. Most wills name a per- 
son, or several, who is, or are, to perform the duties already referred 
to in respect of the testator's estate. Such a person so named or 
appointed by a will is called an executor . An executor means 
a person to whom the execution or carrying out of the last will of 
a deceased person is by the testator's appointment confided. 1 He 
is the legal representative of the deceased for all purposes, and all 
the property of the deceased person vests in him as such. 2 The 
property of the deceased is considered to belong to him for the 
purpose of paying the debts of the deceased and the legacies 
given by him, and for distribution of the residue of the property 
among the persons entitled. The executor appointed by a will 
is generally entitled, as a matter of course, to be recognized 
by the Courts as such and to obtain from a competent Court a 
written recognition of his executorship authorizing and empower- 
ing him in pursuance thereof to perform all the above-mentioned 
duties in respect of the estate of the deceased. Such a written 
authority is called probate. When probate has been granted to 
several executors, and one of them dies, the entire representation 
of the testator accrues to the surviving executor or executors, 3 
On the other hand(i) if a person dies intestate ; or (2) has failed 
to appoint or indicate who is to act as executor of his will; or 
(3) the executor appointed renounces, that is to say, refuses to 
act, it is necessary that some other person be appointed by a 
competent Court to perform all the duties of an executor in 
respect of the estate of the deceased. The person so appointed 
is called an administrator , and the authority by which he is 
appointed is called letters of administration simply (in the 
case of intestacy), and letters of administration “ with the will an- 
nexed,” where the testator has left a will, but has not appointed 

1) s. 3, Act X of 1865 : s. 3 Act V of 2) s. 179, ib. : s; 4, ib. 

18S1, 3) s. 186, ib. : s« ii, ib. ' 



6) Williams on Executors, 286. 

7} s. 183 Act X 1865 : s. 8, Act V of 
iS8x. 
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an executor, or the latter renounces the executorship. Speaking 
generally, the persons who are entitled to the grant of letters of 
administration are (in the case of intestacy) the heirs, and (in the 
cases of a will appointing no executor, &c.) the beneficiaries under 
the will. 

The law relating to executors is mainly contained in the 
Indian Succession Act (X of 1865) which constitutes the law of 
India in the case of all persons, except Hindus, Mahommedans 
and Buddhists. The latter, are governed by the Probate and 
Administration Act (V of 1881), Succession Certificate Act (VII 
of 1889) and in the case of wills by Hindus, Jains, Sikhs and 
Buddhists in the Lower Provinces of Bengal, and in the Towns of 
Madras and Bombay by the Hindu Wills Act (XXI of 1870). 
The provisions of Act V of 1881 are nearly the same as those 
of Act X of 1865 on the subject of executors. The points in 
which they differ have been noted below. 

Necessity of probate. — In cases governed by the Indian 
Succession Act, no right as executor or legatee can be establish- 
ed in any Court unless probate has been granted of the will under 
which the right is claimed, or administration has been granted 
with copy annexed of authenticated copy of will in the case of a 
will proved abroad, 4 In the case of Hindus, Mahommedans, and 
Buddhists who are not governed by this Act, it is necessary to 
obtain either probate, or administration, or a succession certificate 
before recovery can be had through the Courts of debts due from 
debtors of a deceased person by any person claiming to be 
entitled to the effects of a deceased person, or to any part 
thereof. 

Executor may renounce.— A person appointed executor 
cannot be compelled to accept the office, but he may be called 
upon to accept or refuse. The renunciation may be made orally 
in the presence of the Judge, or by a writing signed by the person 
renouncing : when made, it precludes him from ever thereafter 
applying for probate of the will appointing him executor. s An 
executor cannot in part refuse. He must refuse entirely, or not at 
all. 6 If an executor renounces or fails to accept the executorship 
within the time limited for acceptance, administration will be 
granted to others. — S^e “ Administration P 

Who may be. — As a general rule, any person may be ap- 
pointed an executor. If a minor is appointed, probate will not 
be granted to him during his minority;? but an administrator will 
be appointed who will administer the estate until the majority of 
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the executor. A married woman may be executrix, but in cases 
to which the Succession Act applies, probate will not be granted 
to her without the previous consent of her husband. 

Appointment of an executor may be express, or by necessary 
implication : e.g., A wills that C be his executor if B will not. B 
is appointed executor by implication . 8 

Executor de son tort. — A person who intermeddles with 
the estate of a deceased person, or does any other act which 
belongs to the office of executor, while there is no rightful exe- 
cutor or administrator in existence, thereby makes himself an 
executor de son tort or executor of his own wrong. But inter- 
meddling (for the purpose of preservation) with the goods of the 
deceased, or providing for his funeral, or for the immediate neces- 
sities of his family or property, or dealing in the ordinary course 
of business with goods of the deceased received from another, 
does not constitute a man executor de son tortp An executor de 
son tort is answerable to the rightful executor or administrator, or 
to any creditor or legatee of the deceased, to the extent of the 
assets which may have come to his hands, after deducting pay- 
ments made to the rightful executor or administrator, and payments 
made in due course of administration . 1 

Powers of executors and administrators. — (1) Power 
to sue. They have the same power to sue in respect of all causes 
of action that survive the deceased, and to distrain for all rents 
due to him at the time of his death, as the deceased had when 
living . 8 All demands and rights of action in favour of, or against 
the deceased survive to and against his executor or administrator ; 
except causes of action for defamation, assault, or other personal 
injuries not causing the death of the party ; and except also cases 
where, after the death of the party, the relief sought could not 
be enjoyed, or if granted would be nugatory; e.g., A sues for di- 
vorce. A dies : the cause of action does not survive. As to actions 
for compensation and on account of certain wrongs — v. infra ? 
(2) Power of disposition. They have power to dispose* of the 
property of the deceased, either wholly or in part, in such manner 
as they may think fit : e.g, the deceased has made a specific be- 
quest of part of his property; the executor not having assented 
(v. infra) to the bequest, sells the subjecl of it ; the sale is valid. 
So also if an executor mortgages part of the immoveable estate 
of the deceased, the mortgage is valid.* 

2) s. 267, Act X of 1865 : s, 88, Act V 
of 1881. 

3) s. 268, ib. : s. 89, ib. 

4) s. 269, Act X of 1865, 


8} s. 182, ib. : s. 7, ib* 

9) s. 265, Act X of 1865. 

1) s. 2 66, ib., this and the preceding 
section have not been incorpor- 
ated in Act V of 1881. 
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Limitation of powers in the case of Hindus, Mahom- 
medans, and Buddhists. — The powers of executors and 
administrators are not in this case so wide, being limited in the 
following manner : (i) The power of an executor to dispose of im- 
moveable property is subject to any restriction which may imposed 
by the will appointing him, unless probate has been granted to 
him and the Court which granted the probate, permits him by an 
order in writing, notwithstanding the restriction, to dispose of any j 
immoveable property specified in the order, in a manner permitted [ 
by the order. (2) An administrator may not, without the previous J 
permission of the Court by which the letters of administration were 
granted : (a) mortgage, charge, or transfer by sale, gift, exchange, j 
or otherwise any immoveable property for the time being vested 
in him ; or (b) lease any such property for a term exceeding five 
years. A disposal of property by an executor or administrator 
in contravention of the above provisions is voidable at the in- ! 
stance of any other person interested in the property. Subject 
however to these provisions, an executor or administrator has 
power to dispose as he thinks fit, of all or any of the property 
vested in him as such. : 

Purchases by. — If an executor or administrator purchases 
either directly, or indirectly, any part of the property of the de- | 
ceased, the sale is voidable at the instance of any other person 
interested in the property sold.* 

Powers of several executors or administrators. — 
When there are several executors or administrators, the powers of j 

all may, in the absence of any direction to the contrary, be ex- | 

ercised by any one of them who has proved the will, or taken out 
administration. However numerous they may be they are con- 
sidered in the light of an individual person. Upon the death of 
one or more of several executors or administrators, all the powers I 
of the office become vested in the survivors or survivor . 6 f 

A married executrix has, when probate has been granted j 
to her, all the powers of an ordinary executor.? 3 

Duties of an executor or administrator. — It is the duty i 
of an executor to perform the funeral of the deceased, or (in the 
case of Hindus, Mahommedans, and Buddhists) to provide funds j 
for the performance of the necessary funeral ceremonies of the | 
deceased, in a manned suitable to his condition, if he has left \ 
property sufficient for the purpose. It is the duty of an executor ;■ 

and administrator (1) to file within six months, of within such j 

further time as may be ordered from the grant of probate or ad- j 
ministration, an inventory of the property in possession, credits j 

$) s. 270, Act X of 1865 : s, 91, Act V 6) ss. 271, 272, ib : ss. 92, 93, ib. 
of 1881. 7} s. 275, ib. : s. 96, ib. 
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and debts, and within ore year or such further time as may be 
ordered, an account showing the assets which have come to his 
hands, and the manner in which they have been applied or dis- 
posed of ; (2) to collect with diligence the property of the 
deceased and the debts due to him at the time of his death. 8 

Order of administration.— The following is the order pre- 
scribed for payment of debts an^ expenses by executors and 
administrators : (1) funeral expenses to a reasonable amount 
. according to the degree and quality of the deceased, and death- 
bed charges, including fees for medical attendance, and board 
and lodging for one month previous to his death. After pay- 
ment of these, (2) expenses or obtaining probate or letters of 
administration, including the costs incurred for, or in respect 
of, any judicial proceeding that may be necessary for administer- 
ing the estate ; then (3) wages due for services rendered to the 
deceased within three months next preceding his death, by any 
labourer, artizan, or domestic servant; then (4) the other debts 
of the deceased, which are to be paid equally and rateably. 9 

Application of property when domicile not in British 
India. —If the domicile of the deceased was not in British 
India, the application of his moveable property to the payment 
& of his debts is to be regulated by the law of British India. 1 No 
creditor who has received payment of a part of his debt by 
virtue of the last preceding provision will be entitled to share in 
the proceeds of the immoveable estate of the deceased unless 
he brings such payment into account for the benefit of the other 
creditors : e.g. 9 A dies, having his domicile in a country where 
instruments under seal have priority over instruments not under 
seal, leaving moveable property to the value of Rs. 5,000, and 
immoveable property to the value of Rs. 10,000, debts on 
instruments under seal to the amount of Rs, 10,000, and 
debts on instruments not under seal to the same amount. The 
creditors holding instruments under seal receive half of their debts 
t out of the proceeds of the moveable estate. The proceeds of 
the immoveable estate are to be applied in payment of the debts 
or instruments not under seal until one-half of such debts has 
? been discharged. This will leave Rs. 5,00c, which are to be 

distributed rateably amongst all the creditors without distinction, 
in proportion to the amount which may remain due to them. 2 

Debts of* every description must be paid before any legaev. 
Save as above-mentioned (see last paragraph but one) no creditor 

8) ss. 276, 277, 278, ib. *. ss. 97, 98, too, ib. 

9) ss. 279, 280, 281, 282, ib. : ss, 101, 102, 103, 104, 105, ib. 

x) Act X of 1865, s. 283. A/Y 

2) s. 284, ib, AirvA-y -AY -YY- Y- 
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has any right of priority over another, by reason that his debt ! 

is secured by an instrument under seal, or on any other account. ’ 

But the executor or administrator must pay all such debts as he 
knows of, including his own, equally and rateably, as far as the 
assets of the deceased will extends 

Grant of probate to executor.-— See “ Probate, 99 
Idablity . for devastation. — An executor or administrator 
who misapplies the estate of the deceased, or subjects it to loss or 
damage, is liable to make good the loss or damage so occasioned. 

If loss is caused to the estate by the neglect of an executor or * 
administrator to get in any part of the property of the deceased, 
he is liable to make good the amount.* 

Distribution of assets. — Where an executor or administra- 
tor has given notices in the appointed form to creditors and 
others to send in to him their claims against the estate of the 
deceased, he may at the expiration of the period therein named 
for sending in the claims, distribute the assets in discharge of 
such lawful claims as he knows of. He will not be liable for 
the assets so distributed to any person of whose claims he has not 
had notice at the time of such distribution. A creditor or claim- 
ant may however follow the assets, or any part of them, in the 
hands of any person who may have received them. If a creditor | 
does not come in until after the executor has paid away the resi- 
due he must, in order to recover his debt, sue the legatees.* A 
suit to compel a refund by a person to whom an executor or 
administrator has distributed assets, must be brought within two 
years of the date of distribution . 6 

Compensation for death by actionable wrong. — When- 
ever the death of a person is caused by wrongful act, neglect, or 
default, and the act, neglect, or default is such as would (if death 
had not ensued) have entitled the party injured to maintain an 
action and recover damages with respect to it, the party (includ- 
ing bodies, politic and corporate) who would have been liable if 
death had not ensued, is liable to an action or suit for damages, \ 

notwithstanding the death of the person injured, and even though j 

the death shall have been caused under such circumstances as 
to amount in law, to felony or other crime : e.g., A by a negligent 
act injures B. B has a right of action. Suppose however A by 
the same act had killed B, then in so far as B could, had he not 
been killed, have recovered damages from A for any injury caused 
by the act, B’s executor can bring a similar suit fbr the benefit 
of B J s family.? 

3} Act X of 1865, ss, 282, 285 ; Act s) ib, s. 320 : ib. s. 139. 7 

V of 1881, ss. 104, 105. 6} Act XV of 1877, Sell. II, Art. 43. » 

4) ib. ss. 327, 328 : ib. ss. 146, 147. 7) Act XIII of 1855, s. 1. If 
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Such a suit to Tb© brought by the executor or adminis- 
trator,— -Every such action or suit must be for the benefit of 
the wife, husband, parent, and child, if any, of the deceased, and 
must be brought by, and in the name of, the executor, adminis- 
trator, or representative of the person deceased. Only one suit 
can be brought in respect of the same subject-matter of com- 
plaint. The plaint must give full particulars of the persons on 
whose behalf the suit is brought, and the nature of the claim in 
respect of which damages are sought to be recovered. 8 

Damages in such an action. — The Court will give such 
damages as it may think proportioned to the loss resulting from 
such death to the parties respectively for whom and for whose 
benefit the action is brought, and the amount so recovered, after 
deducting all costs and expenses, will be divided amongst them 
in such shares as the Court may direct. The executor, &c,, may, 
in addition to other damages claimed, claim damages for loss to 
the estate of the deceased occasioned by the wrongful act If 
recovered, they form part of the assets of the estate of the 
deceased. 0 *■ . 

Suits by and against executors, &e., for certain 
wrongs committed in the lifetime of the deceased. — An 
action may be brought by an executor, administrator, or represen- 
tative of a person deceased, for any wrong committed in the life- 
time of such person which has occasioned pecuniary loss to his 


estate, for which wrong an action might have been maintained 


by such person, so as such wrong shall have been committed 
within one year before his death, and the action is brought within 
one year after the death of such person. Damages when re- 
covered form part of the personal estate of such person. Similarly, 
an action may be maintained against the executors, adminis- 
trators, and representatives of any person deceased for any wrong 
committed by the deceased in his lifetime within one year be- 
fore his death, for which he would have been subject to an 
action, provided the action is brought within two years after the 
committing of the wrong. No action commenced under this Act 
will abate by reason of the death of either party : it may be con- 
tinued by or against the representatives of the party deceased. 1 

Joinder of claims by or against executor, adminis- 
trator, and heir. — See “Administration? pp. 30, 31. 

Suits by and against. — See “ Administration” p. 30. 

Bequest© to an executor.— If a legacy is bequeathed to 
a person who is named as executor of the will, he cannot take 
the legacy unless he proves the will, or otherwise manifests an 
intention to act as executor : e.g., a legacy is given to A, who 

8) ss. i, s, 3, ib. 9) ss, 2, 3, ib, 1) Act XII of 1855, 


\i 







is named an executor. A orders the funeral according to 
directions contained in the will, and dies a few days after th* 
testator, without haying proved the will. A has manifested „ 
intention act as executor . 2 When the executor is a legatee his 
assent to his own legacy is necessary to complete his title to it in 
the same way as it is required when the bequest is to another 
person, and his assent may in like manner be express or imriHpH 
(v. next paragraph). Assent will be implied if in his manner of 
administering the property he does any act which is referable 
to his character of legatee, and is not referable to his character 
of executor : e.g., an executor takes the rent of a house, or the 
interest of Government securities bequeathed to him, and anolies 
it to his own use. This is assent . 3 P 

The executor’s assent to a legacy.— (i) The assent of 
the executor is necessary to complete a legatee’s title to his 
legacy : eg. (a) A by his will bequeaths to B his Government 
paper, which is in deposit with the Bank of Bengal. The Bank 
has no authority to deliver the securities, nor B a right to take 
possession of them, without the assent of the executor, (b) \ 
by his will has bequeathed to C his house in Calcutta in the 
tenancy of B. C is not entitled to receive the rents without the 
assent of the executor.* (a) The assent of the executor to a 
legacy gives effect to it from the death of the testator : e.g. (a) A 
legaiee sells his legacy before it is assented to by the executor, 
i he executors subsequent assent operates for the benefit of the 
purchaser, and completes his title to the legacy. ( 6 ) A bequeaths 
JKs. i,oco to B with interest from his death. The executor 
does not assent to his legacy until the expiration of a year from 
As death. B is entitled to interest from the death of A s (,) 

sV f L a !? ei “ v ^ execut0r , t0 a Ie S ac 5 ' ma y be conditional, and 
if the condition be one which he has a right to enforce and 
it is not performed, there is no assent: e°g. (a) A bequeaths 
to B his lands of Sultanpur, which at the date of the wfil, and 

Th^! dCa h ° f A ’ Were sub J ect t0 a mortgage for Rs. 10,000 
j. he executor assents to the bequest, on condition that B shall 

testator’s Sh Th® P " y the am ° Unt due on the mort g a S e a ‘ ‘be 

S Th« f h ; rheamount 15 not paid. There is no assent, 
leaatlp' %hoH CUt ° r ,! SSentS tG a bec l uest on condition that the 
Sf mu 1 Pay h ! m a sum of mone >’- The payment is not 
raade. The assent is nevertheless valid . 6 The assent of the ex- 
ecutor to a specific bequest is sufficient to divest his interest as 

s) Act X of 1865, s. X28. This section 2) S one; Art Y nf a xr 

applies to Hindus, &c„ in the 3) oTiSSi s S! ACt V 

Lower Provinces of Bengal and 4) s . 202 ib - s ih 
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executor therein, and to transfer the subject of the bequest to the 
legatee, unless the nature or the circumstances of the property ie- 
quire that it shall be transferred in a particular way. This assent 
may be verbal, and it may be either express or implied from the 
conduct of the executor: e.g. (a) A horse is bequeathed. The 
executor requests the legatee to dispose of it, or a third party pro- 
poses to purchase the horse from the executor, and he directs him 
to apply to the legatee. Assent to Ihe legacy is implied. (/;} The 
interest of a fund is directed by the will to be applied for the 
maintenance of the legatee during his minority. The executor 
commences so to apply it. This is an assent to the whole of the 
bequest, (c) A bequest is made of a fund to A, and after him 
to B. The executor pays the interest of the fund to A. This is 
an implied assent to the bequest to B. (d) Executors die after 
paying all the debts of the testator, but before satisfaction of 
specific legacies. Assent to the legacies may be presumed, (e) 
A person to whom a specific article has been bequeathed takes 
possession of it, and retains it without any objection on the part 
of the executor. His assent may be presumed. 7 

Executor when to deliver legacies. — An executor is not 
bound to pay or deliver any legacy until the expiration of one 
year from the testator’s death: e.g., A by his will directs his 
legacies to be paid within six months after his death. The exe- 
cutor is not bound to pay them before the expiration of a year 8 

Indemnity on payment of legacy.— If the estate of the 
deceased is subject to any contingent liabilities, an executor or 
administrator is not bound to pay any legacy without a sufficient 
indemnity to meet the liabilities whenever they may become due: 1 

Abatement of legacies.— (i) If the assets, after payment 
of debts, necessary expenses, and specific legacies (see “ Legacy 
and Bequest") are not sufficient to pay all the general legacies in 
full, the latter will abate or be diminished in equal proportions, 
and the executor has no right to pay one legatee in preference to 
another, nor to retain any money on account of a legacy to him- 
self, or to any person for whom he is a trustee. (2) Where there 
is a specific legacy, and the assets are sufficient for the payment 
of debts and necessary expenses, the thing specified must be de- 
livered to the legatee without any abatement. (3) Where there is 
a demonstrative legacy (see “ Legacy and Bequest") and the assets 
are sufficient for the payment of debts and necessary expenses, 
the legatee has a preferential claim for payment of his legacy out 
of the fund from which the legacy is directed to be paid until 
such fund is exhausted, and if, after the fund is exhausted, part 
of the legacy still remains unpaid, he is entitled to rank for the 


7) s, 293, ib, : s. 113, ib. 8) s. 297, ib. : s. X17 , ib. 9) s. 286, ib, : s. 106, ib. 
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remainder against the general assets as for a legacy of the amount- 
of such unpaid remainder. (4) If the assets are not sufficient to 
answer the debts and the specific legacies, an abatement will be 
made from the latter rateably in proportion to their respective 
amounts : e.g., A has bequeathed to B a diamond ring, valued at 
Rs. 500, and to C a horse, valued at Rs. t,ooo. It is found ne 
cessary to sell all the effects of the testator, and his assets after 
payment of debts, are only Rs. 1,000. Of this sum Rs 4, , 
are to be paid to B, and Rs. 666-10-8 to C. (5) For the purpose 
of abatement, a legacy for life, a sum appropriated by the will 
to produce an annuity, and the value of an annuity' when no 
sum has been appropriated to produce it, are treated as general 
legacies. 1 * cnu 

Refund of legacy. — When an executor has paid a legacy 
under the order of a Judge, he is entitled to call upon the legatee 
to refund, in the event of the assets proving insufficient, to pay 
all the legacies. But when an executor has voluntarily paid" a 
legacy, he cannot call upon a legatee to refund in the event of 
the assets proving insufficient to pay all the legacies. 2 

When the executor has paid away the assets in i e °- a 
cies, and he is afterwards obliged to discharge a debt 
of which he had no previous notice, he is entitled to call upon 
each legatee to refund in proportion .3 

. rules "with regard to refunding of legacies — 

\ l ) W1 ?en the time prescribed by the will for the performance of 
a condition has elapsed, without the condition having been per- 
formed, and the executor has thereupon, without fraud, distribut 
ed the assets ; in such case, if further time has been allowed for the 
performance of the condition, and the condition has been per- 
formed accordingly, the legacy cannot be claimed from the exe- 
cutor, but those to whom he has paid it are liable to refund 
the amount. 4 (2) A creditor who has not received pay- 
ment of his debt may call upon a legatee who has re- 
ceived payment of his legacy to reiund whether the assets 
of the testators estate were, or were not sufficient at the time of 
his death to pay both debts and legacies - and whether the . pay- 
ment of the legacy by the executor was voluntary or not' A 
suit to compel a refund by a person to whom an executor or ad- 
ministrator has paid ajesacy must be brought within two years 
of the date of payment.* (3) If the assets were sufficient to 
, IS y a l the legacies at the time of the testator’s death, a 
legatee who has not received payment of his legacy, or who has 


* SS.. 287-- 291, ib. ; SS. 107— III, ib. 

2} ss. 316, , 317, ib ss, 135, 136, ib 
3 ) 3 * 9 ? l b. : s. 138, ib 
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been compelled to refund under the last preceding clause, cannot 
oblige one who has received payment in full to refund, whether 
the legacy were paid to him wiih or without suit, although the 
assets have subsequently become deficient by the wasting of the 
executor. (4) If the assets were not sufficient to satisfy all the 
legacies at the time of the testator’s death, a legatee who has not 
received payment of his legacy must, before he can call on a 
satisfied legatee to refund, first proceed against the executor, if 
he is solvent ; but, if the executor is insolvent, or not liable to 
pay, the unsatisfied legatee can oblige each satisfied legatee to 
refund in proportion. (5) The refunding of one legatee to another 
will not exceed the sum by which the satisfied legacy ought to 
have been reduced if the estate had been properly administered ; 
e.g, A has bequeathed Rs. 240 to B, Rs. 480 to C, and Rs. 720 
to L). The assets are only Rs. 1,200, and if properly adminis- 
tered would give Rs. 200 to B, Rs. 400 to 0 , and Rs. 600 to D. 
C and I) have been paid their legacies in full, leaving nothing to 
B. B can oblige C to refund Rs. So, and D to refund Rs. 120. 
(6) The refunding 'will, in all cases, be without interest. 6 

Residuary legatee. — The surplus or residue of the deceas- 
ed’s property, after payment of debts and legacies, will be paid 
to the residuary legatee when any has been appointed by the 
will. 7 

Transfer of assets from India to executor in country 
of domicile for distribution. — Where a person not having his 
domicile in British India has died leaving assets both in British 
India and in the country in which he had his domicile at the 
time of his death, and there have been a grant of probate or 
letters of admininistration in British India with respect to the 
assets there, and a grant of administration in the country of domi- 
cile with respect to the assets in that country, the executor or ad- 
ministrator, as the case may he, in British India, after having 
given the proper notices, and after having discharged, at the ex- 
piration of the time therein named, such lawful claims as he knows 
of, may, instead of himself distributing any surplus or residue of 
the deceased’s property to persons residing out of British India 
who are entitled thereto, transfer, with the consent of the executor 
or administrator, as the case may be, in the country of domicile, 
the surplus or residue to him for distribution to those persons. 8 

See “ Legacy and Bequest 

6} ss. 322—325, ib. : ss, 141—144, ib. 7) s, 326, ib, : s. 145, ib. 

8) s. 326 A, ib. : s. 145 A, ib. 
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Authority — Act XV of 1881 amended by Act XI of 1891. 

Sfi Factory ” means any premises (other than indigo factories 
or premises situated on, and used solely for the purposes of,- a tea or 
coffee plantation) wherein is carried on, for not less than four months 
on the whole in any one year, any process for, or incidental to, 
making, altering, repairing, ornamenting, finishing, or otherwise 
adapting for use, transport, or sale, any article or part of an article ; 
and (a) wherein- steam, water, or other mechanical power is used 
in aid of any such process ; and (b) wherein subject to the provi- 
sions of s, 20 not less than 50 persons are on any day simultane- 
ously employed in any manual labour in, or incidental to, any 
such process, 1 Section 20 empowers the Local Government by 
notification in the Gazette to declare any premises which fulfil the 
other conditions of the definition to be a factory, if the number 
of persons be less than 50, and not less than 20. 

Children.— A child is defined to be a person under the age of 
14 years ; a person .is “employed” ..who works in a factory whether 
for wages or not. 2 No child can be employed who is under the 
age of 9 years : nor before 5 in the morning, and 8 in the even- 
ing : nor for more than 7 hours in one day : a child, if employed 
for more than 6 hours must be allowed rest for at least half an 
hour : no child must clean any part of the mill gearing or machi- 
nery when in motion, or work between the fixed and traversing, 
parts of any self-acting machine when in motion by the action 
of a steam-engine, water-wheel, or other mechanical power. Re- 
gisters of children employed may be directed to be kept.? 

An inspector of factories may enter, any factory, examine 
the premises and the registers, and may order that any person, 
shall not be employed in a factory when he has reason to believe • 
that such employment would be in contravention of the Act, until, 
the age of such person has been certified (v. post) to be above 9 
years ; or, for more than the time allowed for the employment of 
children, until his age has been so certified to be above 14 years.* 

The certifying surgeons. —The Civil Surgeon or person 
appointed by the Local Government, called the “certifying 
surgeon ” must at the request of any person employed, or desirous 
of being employed in a factory, or of the parent, or guardian of 
such person, examine such person, on payment of the fee, 




3 
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prescribed, and grant him a certificate stating whether his age is 
above or below 9 years or 14 years, as the case may be. 5 

Holidays. — No operative in any factory (not specially ex- 
empted in this behalf) must be employed on a Sunday : provided 
that he may be so employed if he has had, or will have a holiday 
for a whole day on one of the three days immediately preceding 
or succeeding the Sunday. 

Women. — Except in any factory specially exempted in this be- 
half, no woman must be employed for more than n hours : and 
if actually employed for 1 1 hours must be allowed at least 1 % 
hours’ rest, and to a proportionately less time if employed less 

than 1 1 hours. 6 

Employment in two factories. — No occupier of a factory 
may employ on any day any woman or child, who has to his 
knowledge already been employed on the same day in another 
, factory.' 7 

Fencing.-- -(a) Every fly-wheel directly connected with a 
steam-engine, water-wheel, or other mechanical power in any part 
of a factory, and every part of a steam-engine or water-wheel j 
(/>) every hoist or teagle near which any person is liable to pass 
or be employed ; and (c) every other part of the machinery 
or mill-gearing of a factory which may, in the opinion of the 
local inspector, be dangerous if left unfenced, and which he may 
have ordered to be fenced must while the same is in motion be 
securely fenced. 8 

Accidents. —Notice must be given to the authorities, and in 
the manner prescribed by the factory rules, of any accident caus- 
ing death or bodily injury to any employe, by which he is prevented 
from returning to his work for 48 hours. 

Notice of occupation of factory.— A person beginning to 
occupy a factory must within one month of his beginning to 
occupy the factory send a written notice to the local inspector 
containing the name of the factory, the place where it is situate, 
the address to which he desires his letters to be addressed, the 
nature of the work performed in such factory, the nature and 
amount of the moving power therein, and the name of the person 
under whom business is to be carried on, 9 

Fencing : water-ventilation : overcrowding’. — Any per- 
son who in breach of the Act, or of the rules made thereunder, 
neglects to fence machinery, to maintain a supply of water for the 
use of persons employed, to ventilate and keep the factory in 
cleanly state and free from effluvia arising from any drain, privy, 
or other nuisance, or suffers the factory to be so overcrowded while 

5} s. 5, ib. 7) s. ii, ib. 9) s. 14. ib. 

6 ) 6, ib. 8) 12, ib. 


17 


FACTORIES. 


258 

work is going on, as to be injurious to the health of the persons 
employed, is punishable with fine which may extend to Rs. 200 . 1 

The occupier is primarily liable for breaches of the Act, 
or of orders or rules made thereunder; but he may discharge 
himself by showing that the breach was committed by some other 
person without his knowledge and consent . 2 

Any rules made by the Local Government must be consist- 
ent with the provisions of the Act . 3 

s. 15, b. 2) s. 17, ib„ 3) s. 18, ib. 



FERRY, 


Authorities— C ases cited. 

Classification of ferries. — Ferries are of three kinds : 
(i) ferries which are let in farm ; (2 J ferries held under the khas 
management of the officers of Government; and (3) ferries held 
by private individuals without payment of revenue. 

Private ferry. — The right of establishing a private ferry and 
levying tolls is recognized in British India . 1 As any man may 
set up a ferry over a river which passes between his own village 
and that of another riparian owner, no one who works such a 
ferry can exclude his neighbour from doing the like thing unless 
the former has acquired a right of property in the working of his 
own ferry. The right of ferry may be acquired by a person as 
against his neighbour by a grant from him or his predecessors in 
title, granting the right of embarking and disembarking passengers 
on his land, or it may be acquired, as against all the world, by 
proof of long uninterrupted user. Twenty years is the shortest 
period within which such a right of ferry can be established by 
user . 2 3 4 If it be held* that a right of private ferry cannot be estab- 
lished as an indefeasible right by long user, yet long uninterrupted 
user may be evidence of a lost grant, or immemorial custom giving 
rise to the inference that the right had a legal origin. 4 A right 
to julkur does not necessarily carry with it a right of ferry.* Nor 
does the mere fact of being owner of both banks of a river give 
the right of ferry . 6 

Infringement of right of ferry may be remedied by a 
suit for damages and for an injunction restraining the defendant 
from infringing the plaintiffs established right. Proprietary rights 
in a private ferry are of such a nature that another party may not 
interfere with the profits arising therefrom by running a boat, if 
not exactly in the same line, at least within such a distance as for 
all practical purposes would be the same as if it were on the same 
line.? The plaintiff who was owner of a ferry granted under a 
Government settlement, and on which he levied tolls sued for an 
injunction restraining the defendant from Funning a ferry over 
the same spot. It appeared on the evidence that the defendant 
levied no tolls on his ferry, but it was not shown that it was used 


1) I. U R., 6 Cal., 610. 

2} 613, ib. 

3) As per Mitter, J., 619, ib. 

4) ib.* 


4} All. H. C. Rep., 1873, p. 97. 
6} 2 W. R„ 286. 

7) 16 W. R. t 281. 
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only for the conveyance of his own servants and ryots. It was 
held that if the defendant had proved that the service of the boats 
which he maintained was limited to the purpose only of convey- 
ing his own servants, ryots, and other persons coining upon his 
business, the plaintiff would have no ground of action: but that 
the facts were otherwise. That the defendant took no tolls for 
the conveyance of passengers made no difference, as although 
the defendant did not gain, the plaintiff lost, for if these persons 
were not gratuitously taken by the defendant, they would have 
had to pay to the plaintiff, and that therefore the latter had suffer- 
ed damage for which a suit was maintainable . 8 


8) I. L„ R,, 4 Cal,, 599, 602, 
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Authorities— Cases cited : Tagore Law Lectures iBSg. : Act II of 1889 B. C. 

Act X V of 1877 ; Act V of 1882 : Criminal Procedure Code, 

In territorial waters, — The rfght of the public to fish in 
the sea, whether it and its subjacent soil be or be not vested 
in the Crown, is common, and is not the subject of property. 
That right may, in certain portions of the sea, be regulated by 
local custom. Members of the public, exercising the common 
tight to fish in the sea, are bound to exercise that right in a fair 
and reasonable manner, and not so as to impede others from 
doing the same; and conduct which prevents another from a 
fair exercise of his equal right, if special injury thereby results 
to him, is actionable. 1 

In navigable rivers. — In India, the right of fishing in 
navigable rivers prima fade belongs to the public, provided the 
bed of the river forms part of the public domain, and is not 
the private property of any individual 2 This public right must, 
however, be exercised in a reasonable manner and be consistent 
with a similar enjoyment thereof by the public at larged Fur- 
ther, the mode of enjoyment may be subject to a local custom, 
and in that case, the right must be exercised in accordance with 
that custom. 4 

Grant and prescription.— An exclusive fishery in navigable 
rivers may be obtained by grant from Government, or by pres- 
cription, 3 or probably by enjoyment for such length of time as 
would suffice for the acquisition of a right to an easement against 
the Crown/' Such grants, however, being in their nature in 
derogation of the right of the Crown and of the public, must be 
supported by clear and conclusive evidence. The mere grant of 
an exclusive right of fishery in a navigable river does not give a 
right to the subjacent soil? 

Chang© of channel. — If a river (whether navigable or other- 
wise) has arms or inlets, or, by flooding adjoining lands belonging 
to third persons, causes lakes or Mis to be formed therein, or shifts 
its course leaving such lakes or other pieces of water in its old 
bed, the grantee of a general, right of fishery in the river (and 

r) I. L. R„ 2 Bom., 29. 4) I, L, R,* ts Mad., 43. 

2) 1 . L. R., 11 Cal, 434 : I. L. R., ; • 5) See cases cited ante. 

8 Mad., 467 : I. L. R. ■ 4 Gal, 6) L L. K., 8 Mad., 467. 

53 : h L. R., 2 Bom.* 19. 7) Cal. S, D„ 18^9, p. 1357 : 

3) L L. R.. 2 Bom., 19 : I. L. R„ 8 ‘ . . I. L. R., 4 Cal, 53. 

Mad.. 467. 
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perhaps the public at large if there is no such grant), is entitled 
to fish not only in the main channel of the river, but also in all 
such arms, inlets, lakes, or bils y so long as any communication 
between them and the main channel remains open during all sea- 
sons of the year . 8 

In non-navigable rivers or streams. — The right of fishing 
primd facie belongs exclusively to the person over whose land it 
flows as an incident of the ownership of the soil. He may 
either enjoy this right personally, or part with it in favour of a 
stranger for a definite term, or in perpetuity, reserving to himself 
the right to the soil. In the former case, it is called a territorial 
fishery, belonging to the proprietor of the soil ; in the latter, it 
exists in the grantee as an incorporeal right, exerciseable over 
the soil of the grantor. And this incorporeal right of fishery may 
be acquired either by grant from the owner of the soil, or by 
prescription . 9 

In stream between two estates.— If a non-navigable river 
or stream runs through the common boundary of two estates, the 
presumption is that the right of fishery therein does not belong 
to the proprietor of either estate exclusively. It belongs to such 
proprietors either in common or in severatv, usque medium filum 
aquae , i.e., to the middle thread of the stream . 3 

Right to soil in non-navigable streams.— A right of 
fishery in non-navigable waters does not impart a right to the 
soil, and does not therefore entitle the holder of the fishery to the 
possession of the land when the waters dry up. But this right 
may be conveyed in such terms as to confer on the grantee a sight 
to the soil also . 2 

In ponds and lakes. — If ponds, pools, or lakes (whether 
large or small, navigable or non-navigable) are situate in the land 
of a single proprietor, the right of fishing in their waters, prima 
facie , belongs to him alone. If they are situated in the land of 
more proprietors than one, the right of fishing belongs to them 
all. If the lake is connected by an inlet with a flowing river, the 
right of fishery in the lake belongs to the owner of the fishery in 
the river . 3 

The remedy for disturbance of right of fishery is by 

civil action, or criminal proceedings, (r) Civil remedies. The 
principal remedies are an action (a) for the recovery of possession 
of a fishery ; (b) for a declaration of right thereto ; (c) for an in- 
junction : or (d) damages for catching and removing fish, (n) 
Criminal proceedings (a) In Bengal proceedings may be taken 

8) Tagore Law Lectures, 1889, p. 374 1) ib. 

and cases there cited. 2) ib. 

9) ib. 376. 3} ib, pp. 381, 382, 
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under the Private Fisheries Act against persons wrongfully fishing 
in private waters (v. post). Elsewhere the law is that fish in flow- 
ing rivers, in lakes, or in open irrigation tanks, and even in closed 
tanks or reservoirs at a time when the floods are high, are not in 
the legal possession of any one, and that, therefore, any person 
who catches and carries away fish from such places and under 
such circumstances, is not guilty of theft, criminal trespass, crimi- 
nal misappropriation, or mischief, as defined by the Indian Penal 
Code. 4 (b) Whenever a District Magistrate, Sub-divisional Magis- 
trate, or Magistrate of the first class is satisfied that a dispute likely 
to cause a breach of the peace exists concerning any right of ter- 
ritorial fishery (*>., a right claimed by virtue of the ownership 
of the soil) proceedings may be taken under s. 145 of the Code 
of Criminal Procedure (v, post “ Possession ”). If the right of 
fishery concerning which the dispute has arisen is of an incorporeal 
character (/>., exercised or enjoyed over soil belonging to another 
person) proceedings may be taken under s. 147 ; the Court will 
enquire into the matter, and may, if it appears to it, that such 
right exists, make orders as to the exercise or non-exercise of the 
right until a Civil Court has decided the question in dispute. — 
See u Pa semen ts and Licenses? 

Private Fisheries Act.— P>y this Act 5 any person who (a) 
fishes in any private waters not having a right to fish therein ; 
(b) erects, maintains, or uses any fixed engine in private waters, 
or puts any matter therein for the purpose of catching or destroy- 
ing fish without the permission of the person to whom the right 
of fishery belongs, is guilty of an offence and is punishable for a 
first offence with fine not exceeding Rs. 50, and for a subsequent 
offence with imprisonment (simple or rigorous) for a term not ex- 
ceeding one month, or with a fine not exceeding Rs. 200, or both, 
unless the act done is done in the exercise of a bond-fide claim of 
right. The fixed engines and fish caught are forfeited. Entry 
upon the land of another, or upon private waters with intent to 
commit an offence is punishable with a maximum fine of Rs. 50. 
Offences under the Act are “ cognizable ” as defined in the Crimi- 
nal Procedure Code. “ Private waters ” means waters— *{<2) which 
are the exclusive property of any person ; or (b) in which any 
person has an exclusive right of fishery, and in which fish are not 
confined but have means of ingress or egress. 

Angling with rod and line.— The Act does prevent any 
person from angling with a rod and line, or with a line only in any 
portion of a navigable river. 6 

Easements of fishery. — A prescriptive right of fishery is 
an “ easement ” as defined by Act XV of 1877, and may be 

4) *b. P« 379» and cases there cited. 5} Act II of 1889, B. C. 6} s, 3. 
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claimed by any one who can prove a “user” of it, that is to 
say, that he has of right claimed and enjoyed it without inter- 
ruption for a period of 20 years, although he does not allege, 
and cannot prove, that he is, or was, in the possession, enjoy- 
ment, or occupation of any dominant tenement p a prescriptive 
right therefore may be established in regard to a fishery in gross 
(v. £t Easements and Licenses”)* In the territories governed by 
the Easement Act , 8 a prescriptive right of fishery appurtenant to 
land may be acquired by 20 years’ user, but there are no provi- 
sions in the Act relating to the acquisition of a right of fishery in 
gross. If regarded as “an interest in immoveable property,” a 
right to a fishery in gross will in these territories be acquired by 
adverse enjoyment for 12 years. — See “ Easements and Licenses ” 
and “ Rivers and Waters .”9 

7) I, L. R., 5 Cal., 945. 8) Act V of 1882. 

9) Act XV of 1877. Sch. II, Art, 144, 
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Authorities— Act IX of 1872: Addison on Torts, 5th Ed. : Act XV of 1877: 

Pollock on Torts, 2nd Ed.: Draft Indian Civil Wrong’s Bill : Cases cited. 

Right of action for fraud. — Fraud is a wrong independent 
of contract (see Introduction ), for which any person who has 
suffered injury thereby may maintain an action to recover com- 
pensation on account of such injury. Thus where the plaintiff 
sent some goods to the defendant for the purpose of getting 
orders from him, and the defendant falsely and knowingly told 
him that the design on the goods was a registered one, and that 
the owner was going to proceed against him for an injunction, 
whereupon the plaintiff was put to considerable expense in 
proceeding to London to make enquiries, and was otherwise dam- 
nified, it was held that the plaintiff was entitled to damages for 
the false and misleading statement of the defendant. 1 So also 
where the plaintiffs property had been fraudulently transferred, it 
was held, that he was entitled to recover damages on such account 
from the actual transferor, and from the person who was found to 
he the prime mover and instigator of the transaction, as well as 
from his own agent who had consented to such transfer, and from 
the purchaser who, being aware of circumstances, sufficient to 
create suspicions, dealt with persons who had no authority to sell. 2 
The remedy in tort for fraud is an action for damages for deceit. 
When a contract has been entered into, induced by the fraud of 
the defendant, the plaintiff has various remedies (see “ Contract I) 
But if the plaintiffs own conduct has been fraudulent, he is not 
entitled to relief. 3. 

Ground of action,- — “ The right of action in case of fraud is 
ultimately grounded upon the general moral duty to hurt no one 
by word; but it is more immediately founded upon the general 
principle of expediency, that one who intentionally excites expec- 
tations of advantage in the mind of another, and thereby influ- 
ences his conduct, should be compelled to make these expecta- 
tions good, if they have been excited by a promise of something 
to be done in the future, or by a culpably .false representation of 
the present existence of some fact. The right of action, therefore, 
in a case of fraud is remotely connected with other torts arising 
from words used by the wrong-doer, but more nearly resembles 
the right of action arising from a breach of contract.”* Fraud 

1) 9 Q. B. , 197. 3) I. L. R., ix Bom., 708 : 18 W, R„ 230. 

2) Agra H. C. R», N.-W. P„ 96, 4) Addison on Torts, 5U1 Ed., p. 674, 




will not be presumed without good and probable grounds.* A 
party cannot allege or plead his own fraud. 6 

Effect of fraud on contract — See “ Contract ” pp. 15^ 
156,165. 

Definition of deceit. — “ The definition of cheating in the 
Penal Code (s. 415) through very wide does not completely cover 
the ground of deceit as a Civil wrong. For in some cases an 
action for deceit will lie without any bad intention, and even in 
spite of good intention, on the part of the defendant ; on the 
other hand the Penal Code does cover all ordinary cases of 
fraud.” ? — See “Offences” 

Constructive fraud : undue influence. — See “ Contract 
and £ ‘ Legal a fid Medical Practitioners 

Fraud of agent and servant. — A principal is answerable 
for the acts of his agent in the course of his master’s business 
and for his master’s benefit ; there is no distinction between the 
case of fraud and the case of any other wrong. The general rule 
is, that the master is answerable for every such wrong of the 
servant or agent as is committed in the course of the business 
and for the master’s benefit. It may be that the master has not 
authorized the particular act complained of, but he has put the 
agent in his place to do that class of acts, and he must be answer- 
able for the manner in which the agent has conducted himself in 
doing the business which it was the act of his master to place 
him in. 8 

Fraudulent and unfair bargains and unconscionable 
contracts. — See ££ Contract “Legal and Medical Practitioners?' 
u Minority and Minors .” 

Lapse of time is no bar to remedy for fraud. — So long 
as a party is without notice of a fraud his remedy is not affected 
by lapse of time. A suit to set aside a decree obtained by fraud, 
or for other relief on the ground of fraud must be brought within 
three years of the time when the fraud becomes known to the 
party wronged^ — See ££ Limitation : ” and Index . 
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GAMING AND WAGERING. 


' . . Authorities— Act III of 1867 : Contract Act, section 30 : Indian Penal ; '■'.■C 
Code: Cases cited, 

Gambling is not ordinarily punishable as an offence. The 
Public Gambling Act passed to make provision for the punish- 
ment of public gambling in the N.-W, P., Punjab, Oudh, Central 
Provinces, Lower (and as since extended) Upper Burmah, makes 
gambling an offence when it takes place in a “ common gaming 
house ” or when the gambling takes place in a public street or 
place. 1 Gambling in a private house is not an offence under the 
Act 2 A common gaming house may constitute a public nuisance 
if it cause an annoyance to the public. 3 Common gaming houses 
are houses in which instruments of gambling are kept, or used 
for the profit or gain of the owner or occupier, whether by way 
of charge for the use of the instrument of gaming, or of the houses, 
or otherwise howsoever.* Gambling of the above-mentioned 
nature has also been prohibited by various local and provincial 
acts : e.g., in Calcutta by Act IV of 1866 (Calcutta Police), and in 
the territories subject to the Lieutenant-Governor of Bengal by 
Act II of 1867 (B. C). As to money lent for gambling — v, post* 

Agreements by way of wager are void. ; and no suit 
can be brought for recovering anything alleged to be won on any 
wager, or entrusted to any person to abide the result of any game 
or other uncertain event on which any wager is made, 5 As to 
horse racing— v. post. 

But not illegal. — The Act does not declare wagering con- 
tracts unlawful, but merely annuls them and prohibits the parties 
from suing on them. A wagering contract is unenforceable, but 
a contract collateral to it may be so, and therefore the agent of a 
wagerer is not precluded from maintaining against the latter a suit 
for moneys paid by the agent to the other wagerer, or his agent, 
in respect of the loss of the wager, nor from recovering fees and 
brokerage due to him as agent in effecting, or for services in con- 
nection with, the wagering transaction. 6 In Bombay however, all 
contracts made for the purpose of carrying out wagering agree- 
ments, all contracts by way of security for such agreements, or 
for commission, brokerage, fee, or reward in respect of them are 
declared to be void. ? Though a wagering contract is not made 
illegal by the Act, it is yet void even if the agreement to which 

1) Act lll of 1867, ss. 4, 13* ■ 5} s. 30, Contract Act. 

2) N.-W. P., 289. 6) 12 Bom. H. C, 51. I 

3) 7 Bom, H. C, R., 74. 7) Bombay Act III of 1865. 

4) s. 1, Act III of 1867. 
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it relates is legal. Thus a walking match is not illegal, yet an agree* 
ment to walk a match for ^200 a side, the money being deposited 
with a stakeholder, is null and void. 8 So where A and B each 
deposited ^500 with C on an agreement that if B on or before 
the 15th March 1870, proved the convexity or curvature to and 
fro of the surface of any canal, river, or lake by actual measure- 
ment and demonstration to the satisfaction of C, B should receive 
the two sums deposited, but if*B failed in doing this, the two sums 
were to be paid to A, the agreement was held to be a wager. 9 
Betting.— An action will not lie against a betting agent for a 
breach of contract to make bets. So where the plaintiff employed 
the defendant to bet on commission, and the defendant having 
failed to make certain bets pursuant to the plaintiff’s instructions, 
the plaintiff sued the defendant for breach of contract as his 
agent, claiming as damages the excess of gains over losses which 
should have been received by the defendant, had the bets in 
question been made, after deducting the amount of his commis- 
sion, it was held that as the bets could not have been recoverable 
from a third party by the betting agent, the plaintiff could not 
maintain ihe action. 1 If a betting agent or any person on behalf 
of another makes a bet, wins, and, is paid the money, he must 
pay the money over to his principal. 2 If he makes the bet, loses, 
and pays the money, his principal must recoup him . 3 So where 
a betting agent made bets in his own name for the defendant at 
his request, and, after the bets were made and lost, the defendant 
revoked the authority to pay conferred upon the agent, but the 
agent nevertheless paid the bets, it was held, that he was entitled 
to recover the moneys so paid inasmuch as the authority to pay 
was irrevocable.* Betting at horse races is not illegal in the sense 
of tainting any transaction connected with it. Even though a 
contract is void, money paid in discharge of it by one person at 
the request of another is recoverable from the latter. So where 
A sued C, the executor of 8, for a sum of money which was due 
by B to the Honorary Secretary of the Calcutta Races on a lot- 
tery account, and which A paid for B at his request, the money 
paid by A was recovered by him . 5 The debt due by B could not 
have been recovered from him by the Honorary Secretary of the 
races, but the agreement between A and B was of a quite different 
character. 6 If two persons make bets at a race on joint account, 
and one receives the winnings and saves the other a bill for his 
share, the latter can recover on the bill? 
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8} 2 Ex. Div.,422 : 5 App. Cas., 342. 4) ib., and s. 204, Contract Act. 

9 ) L * S* i8 9* 5) I. L. R„ 5 A'l., 443 . But cf. Tatam 

v. Retve, L. R,, Q. B„, Nov. 3, 
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Money lent for gambling. — When gambling is not pro- 
hibited by law, money lent for the purpose of gambling is re- 
coverable, but it is otherwise when gambling, or a certain mode 
of gambling is made illegal by any act in force. 8 Money knowingly 
lent for the purpose of enabling the borrower to game or play 
therewith at an illegal game , 9 or in an illegal manner, is not 
recoverable : eg, money lent for the purpose of gaming in a 
private house is recoverable, but money knowindy lent for the 
purpose of gaming in a public gaming-house (such gaming being 
an offence) is not recoverable. 

Keeping lottery office. — Keeping any office, or place, for 
the purpose of drawing any lottery not authorized by Government, 
is an offence punishable with imprisonment (rigorous or simple) 
for a icnn which may extern i to six months, or with fine, cr with 
both. Whoever publishes any proposal to pay any sum on any 
event or contingency relative or applicable to the drawing of 
any ticket, lot, number, or figure in any such lottery is punishable 
with fine which may extend to Rs. 1,000. 1 Nothing in the Com 
tract Act, 2 will be deemed to legalise any transaction connected 
with horse racing, to which the foregoing provisions apply, 3 — 
V. post 

Recovery of money deposited to abide wager. — Money 
so deposited may be recovered by the depositor from the stake- 
holder, if demanded before the money is paid over. But the 
winner of a sum deposited by the other party to abide an event 
cannot recover it from the stakeholder.* An action against a 
stakeholder may be instituted by a depositor even after the 
determination of the event unfavourably to him, provided the 
money has not been paid over to the other party, without notice to 
the contrary being received by the stakeholder from the depositor. » 
If a stakeholder pays over money without authority from the 
party, and in opposition to his desire, he does so at his own peril. 6 

Hors© racing. — - The Contract Act (s. 30) does not render 
unlawful a subscription or contribution or agreement to subscribe 
or contribute, made or entered into for or toward any plate, prize, 
or sum of money, of the value or amount of Rs. 500 or upwards, 
to be awarded to the winner or winners of any horse race.? In 
order to bring a case within the exception to s. 30 there must be a 
winner. Therefore this exception in favour*of racing does not apply 
to a bet with a person that his horse will not trot 18 miles an hour A 

8) cf. I. L. R., 7 Mad., 301 : s. 23. 4} iQ. B, D„ p. 196. 

Contract Act. 5) ib, 

q) 8 Ch. Div,, 734. 6) 8 B. & C„ 225. 

1) s. 294 A, Indian Pencil Code. 7) s. 30, Contract Act. 

2) s.30. • $) 1 C. P. D., 573. ' 

3} s, 294 A, Penal Code. , 
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Authority— Ch. VII, Act IV of 1882 (does not affect any rule of Mahommedan 
Law, or save as provided by s. 123, any rule of Hindu or Buddhist Law), 

“Gift” is the transfer of certain existing moveable, or im- 
moveable property made voluntarily and without consideration, 
by one person called the donor, to another, called the donee, and 
accepted by, or ‘on behalf of, the donee. Such acceptance must 
be made during the lifetime of the donor, and while he is still 
capable of giving. If the donee dies before acceptance the gift 
is void . 1 A gift must be complete. An incomplete gift cannot be 
enforced by the donee. If a gift is intended, and something 
remains to be done by the donor to make it legally complete, the 
transaction is inoperative, and the intended donee has no remedy. 
The donor may either actually transfer the property,, or constitute 
himself, or some third person trustee of that property for another. 

Mode of transfer. — For the purpose of making a gift of im- 
moveable property, the transfer must be effected by a registered 
instrument signed by, or on behalf of, the donor and attested by 
at least two witnesses. For the purpose of making a gift of 
moveable property, the transfer may be affected either by a regis- 
tered instrument or by delivery. Such delivery may be made in 
the same way as goods sold may be delivered . 2 See “ Sale? 

Of future property. — A gift comprising both existing and 
future property is void as to the latter, s 

If a gift is made to two or more donees and one does 
not accept it the share of those who accept are not increased 
by the share of him who refuses. The gift is void as to the in- 
terest which he would have taken had he accepted.'* 

Suspension and revocation. — The donor and donee may 
agree that on the happening of any specified event which does 
not depend on the will of the donor, a gift shall be suspended or 
revoked ; but a gift which the parties agree shall be revocable 
wholly or in part at the mere will of the donor, is void wholly, or 
in part, as the case may be. A gift may also be revoked in any 
of the cases (save in the case of want, or failure of considera- 
tion), in which, if it weee a contract, it might be rescinded, e.g, 
in the case of coercion, undue influence, fraud or misrepresenta- 
tion. Save as aforesaid a gift cannot be revoked-; e,g: (1) A 
gives a field to B, reserving to himself, with B’s assent, the right 

. 1) Act IV of 1882 s. X22. See 3) s, 124, ib, 

“ Transfer of Property? 4) s. 125, ib. 

a) s. 123, ib,, v. supra. 
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to take back the held in case B and his descendants die before 
A. B dies without descendants in A’s lifetime, A may take back 
the field, (2) A gives a lakh of rupees to B, reserving to him- 
self, with B’s assent, the right to take back at pleasure Rs. , 10,000 
out of the lakh. The gift holds good as to Rs. 90,000, but is 
void as to Rs. 10,000, which continue to belong A.s A gift 
may also be made subject to the performance of a condition and 
revocable accordingly. Although as between donor, and donee 
the property may on the happening of a certain event, be re- 
sumable by the donor, such condition will not operate against a 
purchaser for value from the donee taking without notice of the 
condition. 6 

Onerous gifts.— Where a gift is in the form of a single tranfer 
to the same person of several things, of which one is, and the 
others are not, burdened by an obligation, the donee can take 
nothing by the gift unless he accepts it fully ; eg, A has shares 
in X, a prosperous joint-stock company, and also shares in Y, a 
joint-stock company in difficulties. Heavy calls are expected in 
respect of the shares in Y, A gives B all his shares in joint- 
stock companies. B refuses to accept the shares in Y. He 
cannot take the shares in X. But where a gift is in the form of 
two or more separate and independent transfers to the same person 
of several things, the donee is at liberty to accept one of them 
and refuse the others, although the former may be beneficial and 
the latter onerous : eg., A having a lease for a term of years of 
a house at a rent which he and his representatives are bound to 
pay during the term, and which is more than the house can be let 
for, gives to B the lease, and also, as a separate and independent 
transaction, a sum of money. B refuses to accept the lease* He 
does not by this refusal forfeit the money. A donee not compet- 
ent to contract and accepting property burdened by any obliga- 
tion is not bound by his acceptance. But if, after becoming 
competent to contract, and being aware of the obligation, he 
retains the property given, he becomes so bound.? See “Minority 
and Minors *” 

Universal donee.— Subject to the foregoing provisions, where 
a gift consists of the donor's whole property, the donee is person- 
ally liable for all the debts due by the donor at the time of the 
gift to the extent of the property comprised*therein, s 

Death-bed^ gifts. — None of the foregoing provisions relate 
to, gifts made in contemplation of deaths See. £< Donatio mortis 
causa P 



6} ib, 

7) s, 127, ib. 


8) : s. 128, ib. 

9) s. 129, ib. 
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Authority— Act VIII of 1890 (Extent : whole of British India, inclusive of 
Upper Burmah and British Baluchistan). 

The law of guardian and ward is now contained in the above 
mentioned consolidating Act, except as to matters and cases with- 
in the jurisdict ion of Courts of Wards and Chartered High Courts. 
The Act applies to minors of all creeds and races ; and provides 
that, in the selection of guardians and other matters, regard should 
be had to the personal law of the minor. 

Minor means a person who, under the provisions of the 
Indian Majority Act, 1875, is to be deemed not to have attained 
his majority. 1 See “ Minority ami Minors.” 

Guardian means a person having the care of the person of 
a minor, or of his property, or of both his person and property.- 2 

Ward means a minor for whose person or property, or both, 
there is a guardian. 

European British subject has the meaning assigned to the 
expression in the Criminal Procedure Code and includes any 
Christian of European descent. See “ Europeans and E,urofiea?i 
British. Subjects?' 

Appointment of guardians by parents.— Where a minor 
is an European British subject, a guardian or guardians of his 
person and property, or both, may be appointed by will or other 
instrument to take effect on the death of the person appointing 
(a) by the father of the minor; or (b) if the father is dead or in- 
capable of acting, by the mother. Where guardians have been 
appointed by both parents they will act jointly .3 In the case of 
a minor who is not an European British subject a guardian of 
his person or property, or both, may be appointed" by will or 
otherwise if such appointment is valid under the law to which 
the minor is subject. 4 

Appointment by the Court.— Where the Court is satisfied 
that it is for the welfare of a minor that an order should be made 
—(a) appointing a guardian of his person, or property, or both ; 
or (b) declaring a person to be such a guardian, the Court may 
make an order accordingly. An appeal lies to the High Court 
4 from an order appointing, or declaring, or refusing to appoint or 
declare a guardian.* An order so made as aforesaid will imply 
the removed of any guardian who has not been appointed by will 

1) Act VIII of 1899,5.4. 3) s. 5, ib. 5) s. 47, ib. 

2 / lD ‘ 4) s. 6, ib. 
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or other instrument, or appointed or declared by the Court. But 
where a guardian has been appointed by will or other instrument, 
or appointed or declared by the Court, an order appointing or 
declaring another person to be guardian in his stead will not be 
made until the powers of the guardian appointed or declared as 
aforesaid have ceased under the provisions of this Act (v. post). 
Such order as aforesaid will not, however, be made except on the 
application of— (a) the person desirctus of being, or claiming to 
he, the guardian of the minor ; or (I?) any relative or friend of the 
minor ; or (c) the Collector of the district or other local area 
within which the minor ordinarily resides, or in which he has pro- 
perty; or (d) the Collector having authority with respect to the 
class to which the minor belongs . 6 A Court may not appoint a 
guardian of the property of a minor whose property is under the 
superintendence of the Court of Wards : nor appoint a guardian of 
the person— (a) of a minor who is a married female, and whose 
husband is not, in the opinion of the Court, unfit to be guardian 
of her person ; or (If) subject to the provisions of this Act relat- 
ing to European British subjects, of a minor whose father is 
living and is not, in the opinion of the Court, unfit to be guardian 
of the person of the minor ; or (c) of a minor whose property is 
under the superintendence of a Court of Wards competent to 
appoint a guardian of the person of the minor.? 

Application where to be made. — If the application is with 
respect to the guardianship of the person of the minor, it must 
be made to the District Court (and a High Court in the exercise 
of its original jurisdiction is a District Court under the Act) 
having jurisdiction in the place where the minor ordinarily resides. 
If the application is with respect to the guardianship of the pro- 
perty of the minor, it may be made either to the District Court 
having jurisdiction in the place where the minor ordinarily resides, 
or to a I Mstrict Court having jurisdiction in a place where he has 
property. But if the application last mentioned is made to a Dis- 
trict Court other than that having jurisdiction in the place where 
the minor ordinarily resides, the Court may return the applica- 
tion if, in its opinion, the application would be disposed of more 
justly or conveniently by any other District Court having juris- 
diction ? The application must be made by petition in the form 
prescribed by s. 10, and must be accompanied by a declaration 
of the willingness of the proposed guardian to act, and the 
declaration must be signed by him and attested by at least two 
witnesses. 9 , • 

Order for protection of person and property.— Pending 
the hearing of the application the Court may direct the person, 

6 ss. 7, 8, ib. 7} s, 19, ib. 8} s, 9, ib. 9) s. 10, ib. 

W, HB 18 
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if any, having the custody of the minor to produce him, and mai 
make orders for the temporary custody and protection of th ? 
person and property of the minor. 1 ne 



Appointment of several guardians.— If the law to which 
the minor is subject admits of his having two or more joint 
guardians of his person or property, or both, the Court may if ; t 
thinks fit, appoint or declare them. Separate guardians may be 
appointed or declared of Ihe person and of the property of a 
minor. If a minor has several properties the Court may, if j t 
thinks fit, appoint or declare a separate guardian for any one or 
more of the properties. 2 

Mother joint guardian.— On the death of a father who is 
an European British subject, and who has, by will or other instru- 
ment to take effect after his death, appointed a guardian of his' 
minor child, the Court may appoint the mother to be guardian 
of the child jointly with the guardian appointed by the father 3 

Adverse claims of father and mother.— As between 
parents who are European British subjects adversely claiming the 
guardianship of the person, neither parent is entitled to it as of 
right, but other things being equal, iftheminorisa male of tender 
years or a female, the minor will be given to the mother, and if 
the minor is a male of an age to require education and preparation 
for labour and business, then to the father. 

A minor is incompetent to act as guardian of any 
minor except his own wife, or child or, where he is the man- 
aging member of an undivided Hindu family, the wife or child - 
of another minor member of that family.^ 

General duties and rights of guardian. — No person 
can be appointed a guardian against his will. 6 A guardian stands 
in a fiduciary relation to his ward, and, save as provided by the 
will or other instrument, if any, by which he was appointed, or 
under the Act (v. post), he must not make any profit out of ’the 
office. Such fiduciary relation extends to and affects purchases 
by the guardian of the property of the ward, and by the war'd of 
the property of the guardian, immediately or soon after the ward 
has ceased to be a minor, and generally all transactions between 
them while the influence of the guardian still lasts or is recent.?— 
See “ Contract. ” pp. 155, 156. A guardian appointed or declared 
by the Court is entitled to such allowance, if any, as the Court 
thinks fit for his care and pains in the execution of his duties. 
But when an officer of Government, as such officer, is so appoint- 
ed or declared to be guardian, such fees will be paid to the 


s, 17, ib. 
s. 20, ib. 
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Government out of the property of the ward, as the Local Gov- 
ernment, by general or special order, directs . 8 If a guardian 
appointed or declared by the Court desires to resign his office 
he may apply to the Court to be discharged.? 

Rights and duties of a guardian of the person. — He is 
charged with the custody of the ward, and must look to his 
support, health, and education, and such other matters as the law 
to which the ward is subject requires . 1 If a ward leaves, or * 
removed from the custody of a guardian of his person, the Court, 
if it is of opinion that it will be for the welfare of the ward to 
return to the custody of his guardian, may make an order for his 
return, and for the purpose of enforcing the order may cause the 
ward to be arrested and to be delivered to the guardian* The 
residence of a ward against the will of his guardian with any person 
does not terminate the guardianship of the person of the ward. A 
guardian of the person appointed or declared by the Court, unless 
he is the Collector or is a guardian appointed by will or other 
instrument, must not without the leave of the Court by 
he was appointed or declared, remove the ward from the 
of its jurisdiction, except for such purposes as may be prescribed 
by any rules in force under the Act . 2 A guardian who removes his 
ward for the purpose, or with the effect of preventing the Court 
from exercising its authority in the manner last aforesaid may be 
fined by the Court to the extent of Rs, 1,000, or imprisoned in 
the civil jail for a term which may extend to six months , 3 See 
4 ^ Habeas Corpus . 5 ’ 

Rights and duties of a guardian of property.— He is 

bound to deal with the property of the ward as carefully as 
man of ordinary prudence would deal with it if it were his own, 
and, subject to the provisions of the Act, he may do all 
which are reasonable and proper for the realisation, protection, 
or benefit of the property . 4 He may be required to give 
and furnish a statement of the property in his charge 
exhibit accounts from time to time. He may also be requ 
to pay into the Court the balance due on such accounts. He 
must apply such portion of the income of the property of his 
ward as the Court from time to time directs, and, if the Court 
directs, the whole or any part of that property for the maintenance, 
education, and advancement of the ward and his dependants, and 
for the celebration of ceremonies to which the ward, or any of 
those persons may be a party.* Where a guardian is appointed 
by will or other instrument, his power to mortgage, sell, or alien- 
ate immoveable property belonging to his ward, is subject to 
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any restriction which may be imposed by the instrument, unless 
he has under this Act been declared guardian and the Court 
■which made the declaration, permits him by an order in writing 
notwithstanding the restriction, to dispose of any immoveable 
property specified in the order, in a manner permitted by the 
order. 6 Where a person other than a Collector, or than 
guardian appointed by will or other instrument, has been appoint 
ed or declared by the Court to be guardian of the property of a" 
ward, he cannot, without the previous permission of the Court (a) 
mortgage, charge, sell, or alienate any part of the immoveable pro- 
perty of the ward ; or (A) lease any part of that property for a term 
exceeding five years, or for any term extending more than one 
year beyond the date on which the ward will cease to be a 
minor.? An appeal lies from the District Court to the High Court 
from an order refusing permission. 8 9 A disposal of property in 
contravention of either of the above-mentioned provisions is void- 
able at the instance of any other person affected thereby.9 

The Court may from time to time by order, define, restrict or 
extend the powers of the guardian (when the latter is not a Col- 
lector) with respect to the property of the ward. 1 The guardian 
may apply by petition to the Court for its opinion, advice, or 
direction on any present question respecting the management or 
administration of the property of the ward. 2 The guardian statin® 
in good faith the facts in the petition, and acting upon the 
opinion, advice, or direction given by the Court, is deemed, so far 
as regards his own responsibility, to have performed his duty as 
guardian in the subject-matter of the application.3 


Suits against guardian of property.— When a security 
bond has been taken (v. ante) from the guardian for the due ad- 
ministration of the ward’s property, and the engagement of the 
bond has not been kept, the Court may assign the bond to some 
person to sue and recover upon it as trustee for the ward.* 
Where no bond has been given, any person, with the leave of 
the Court, may as next friend, during the minority of the ward 
institute a suit against the guardian, or (if he is dead) his repre- 
sentative for an account. In addition to these remedies the ward 
or his representative has all remedies against the guardian and 
his representative which a beneficiary has against a trustee.® 
Death of one of several joint guardians.— On the death 
of one of two or more joint guardians, the guardianship continues 
to the survivor or survivors until a further appointment is made 
by the Court. 6 


s. 28, ib. 
s. 29, ib. 


8) s, 47, ib. 

9) s. 30, ib. 
1) s» 32, ib. 


2 ) s. 33, ib. 


S ib ' 


4) s. as, ib. 


5) s. 37, ib. 

6 ) s. 38, ib. 
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1 termination of guardianship. — The powers of a guardian 

| of the person or property cease (1) by death, removal, or discharge ; 

j {2) by the Court of Wards assuming superintendence of the person 

! of the ward ; (3) by the ward ceasing to be a minor, and (4) in the 

; case of a guardian of the person of a female ward, by her marriage 

to a husband who is not unfit to be her guardian; (5) in the case 
of a ward whose father was unfit to be his, guardian, by the father 
|| ceasing to be so. 7 

I p Removal of guardian. —The Court may, on the application 

of any person interested, or of its own motion, remove a guardian 
appointed by Court, by will, or by other instrument for any of the 
j following causes;— (a) for abuse of his trust; ( b) for continued 

I failure to perform the duties of his trust ; (c) for incapacity to per- 

form the duties of his trust; { d ) for ill-treatment, or neglect to 
take proper care of his ward; ( e ) for contumacious disregard of 
any provision of the Act, or of any order of the Court; (/) for con- 
viction of an offence implying a defect of character which unfits 
him to be the guardian of his ward ; (g) for having an interest 
adverse to the faithful performance of his duties (this clause does 
not apply to a guardian appointed by will or other instrument 
unless the adverse interest accrued after the death of the person 
p who appointed him, or it is shown that that person made and main- 
tained the appointment in ignorance of such adverse interest) ; 
(ft) for ceasing to reside within the local limits of the jurisdiction 
of the Court (this does not apply to a guardian appointed by will 
or other instrument unless such guardian has taken up a residence 
which renders it impracticable for him to discharge the functions 
of guardian) ; (/) in the case of a guardian of the property, for 
bankruptcy or insolvency ; (j ) by reason of the guardianship 
ceasing, or being liable to cease, under the law to which the minor 
is subject 3 An appeal lies from the District Court to the High 
Court from an order of removal of a guardians 

An order regulating the conduct or proceedings of any 
1 p guardian appointed or declared by the Court may be made by the 
Court on the application of any person interested. 1 

Disagreement amongst guardians. — Where there are 
more guardians than one of a ward, and they cannot agree upon 
& question affecting his welfare, any of them may apply to the 
Court for its direction. 2 An appeal lies to the High Court from 
an order made under this section^ 

The Cour£ of Wards, which was originally established 
more for the purpose of ensuring the collection of the revenue 
than for that of protecting minor proprietors, now exists for the 

7 ) s. 4 t, ib. 9} S. 47, ib. 2} ib. 

f s. 39, ib. 1} s. 43, ib, 3) 3,47, ib. 

p ' . : v;,"V. 
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purpose of protecting, superintending, and directing, minor, female 
lunatic, or otherwise incapable proprietors of lands which are 
borne on the revenue roll of a Collector as liable for the nav 
ment of land revenue to the Government. In the territories 
under the administration of the Lieutenant-Governor of Bengal 
the Court of Wards is the Board of Revenue. Where the Bold 
has delegated its power to»a Commissioner, Collector, or other 
person, the Commissioner, Collector, or other person -s the Court 
Nothing contained in ihe Court of Wards Act affects the jurisdic 
tion as respects infants of any High Court of Judicature.^ 
Chartered High Courts.— The Act saves the jurisdiction of 
any High Court established under 24 and 25 Vic., cap. 104. The 
High Court at Calcutta has the like power and authority with 
respect to the persons and estate of infants, idiots, and lunatics as 
that which the Supreme Court possessen.5 By its Charter of 
1774, the Supreme Court was empowered to appoint guardians 
and keepers for infants and their estates, according to the order 

E “S land - The H,gh Court at Allahabad 
(N. . P.) has the like power and authority with respect to the 

persons and estates of infants, idiots, and lunatics within the 
N -W Provinces, as that exercised by the Calcutta High Court but 
subject to the provisions of any laws or regulations in force at the 
time of the grant of the Letters Patent.? In addition to the 
special powers of appointing guardians to infants given to the High 
Courts by their Charters and the powers given by this Act* they 
may, within the limits of their ordinary original civil jurisdiction 7 
acting as a Court of equity, appoint and remove guardians, pro- 
vide for the maintenance of infants, the management and disposi- 
tion of their property, and their marriage. 

and eUardians ad litem. -See “ Minority 


4) See Act IX of 1879 (B.C.) 

5) cl* 17, Letters Patent, 1865 ‘ the 

Letters Patent for the Bom- 
bay and Madras High Courts 
contain the same provision. 


cl. 25. 

cl. 12, Letters Patent, March 
17th, 1866. 

VIII of 1890. 
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Authorities— C riminal Procedure Code, Ch. XXXVII : Cases cited. 

Remedies against deprivation of liberty. — Generally 
speaking, in cases where a person is illegally deprived of his 
liberty he has three remedies ; firsts by civil action ; secondly , by 
indictment ; and thirdly, by the writ habeas corpus Wrongful 
confinement is both a civil wrong or tort (known as false imprison- 
ment) for which an action for damages may be brought, since every- 
body has a right to freedom of action from place to place at his 
pleasure, and also an offence under the Penal Code 2 for which the 
offender may be prosecuted See “ Wrongful Confinement and 
, Restraint P 

Nature of the writ of habeas corpus. — The writ of habeas 
corpus ad subjiciendum (that you have the body to answer) is in its 
aim single. It has for its object the vindication of the right of 
personal liberty. It is issued for the purpose of taking care that 
no subject of the Queen shall be illegally confined against his 
will. 3 It is issued, on behalf of the person said to be illegally 
confined. It is addressed to the person who detains another in 
custody, and commands him to produce the body, and to do, 
submit to, and receive whatever the Judge or Court shall order. 
It is not issued for the purpose of lending the arm of the law 
to any person claiming to have authority over him. It is only 
when the person confined is under any personal disqualification, 
that the guardian or protector is looked to in the enquiry, and 
in such a case, the Court considers that it sets the person con- 
fined at liberty by handing him over to the charge of his 
guardiand 

The plenary jurisdiction of issuing writs of habeas corpus which 
the High Courts possessed in ail cases where a person within 
the local limits of their ordinary jurisdiction, or a British sub- 
ject without those limits 5 complained of wrongful confinement, 
and of inquiring into the matter as to whether such complaint 
was wrongful or not, no longer exists. In the place of that juris- 
diction certain powers of issuing directions ih the nature of a writ 
of habeas corpus are conferred on the High Courts by the 
of Criminal Procedure enabling them to grant relief only in 
tain specified cases and within a certain limited local jurisdiction. 
This power to grant relief is further subject to the provisions of 
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certain Regulations and Acts 6 which enable the Governor-General 
in Council to detain anybody for any political offence in 
place that the Governor-General determines for such crmfi ny 
ment. The High Courts have further special powers - nfine ' 
of the illegal detention of European British subjects.- ” Sf 
Directions in the nature of habeas corpus.-Anv of 'L 
High Courts at Calcutta, Madras, and Bombay, whenever it fi-t 
fit, may direct :~{a) that a person within the limits of its ordinS 
original civil jurisdiction be brought up before the Court to be dealt 
with according to law ; (l) that a person illegally or imnrnnff 1 

hbStv ed M P that HC ° r P rivate , custod y> witl ™ such limits, be sJtat 
liberty (c) that a prisoner detained in any jail situate witB.v 

J«ch limits be brought before the Court to be there e“,“ iS 

S;?! Pending, or to be inquired ,“o, “ sueb 

Court, (d) that a prisoner detained as aforesaid be broimKf 
before a. Court-Maitial, or any Commissioners acting under fhe 
authority of any Commission from the Governor-General in Coun 
cil for trial, or to be examined touching anv matter 
before such Court-Martial or Commissioners respectively 
that a prisoner within such limits be removed from one custody 

a° defmsdanfwithih KSiJStS L^tltheS * 

™rest wChetTS Up0n “ a “ achment Cranfof 

sued in custody?)! The^High Courts atTnipowe^To frame 
thfe secdom”^ t0 rSgUlate the procedure in <^es unda 

detention of European British stibium* 

sa; rnmsim 

duncy Magistrate, Magistrate of die L class otlSb-diaisS 

si 'b'/s-s'^s Vs 1 ' e 

II Of x8r 9 : Bombay Reg. j s. 456. bee I. L. R. } 1 All 1. 
XVX of Ig27 . Acts XXXIV i 

of 1850 and III of 185a, j 
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Magistrate has reason to believe that any person is confined 
under such circumstances that the confinement amounts to an 
offence, he may Issue a search-warrant, and the person to whom 
such warrant is directed may search for the person so confined, 
and such search must he made in accordance therewith, and the 
person, if found, roust be immediately taken before a Magistrate 
who is empowered to make such order as in the circumstances 
of the case seems proper. $ 

Unlawful detention of women.— Upon complaint made 
to a Presidency Magistrate or Deputy Magistrate on oath, of the 
abduction or unlawful detention of a woman, or of a female child 
under the age of 14 years, for any unlawful purpose, he may 
make an order for the immediate restoration of such woman to 
her liberty, or of such female child to her husband, parent, guar- 
dian, or other person having the lawful charge of such child, and 
may compel compliance with such order, using such force as 
may be necessary. 1 Both the detention and the purpose must be 
unlawful. — ."o the detention of an adult girl against the wishes of 
her guardian, so as to induce her to become a Cnristian was held 
not to be sufficient cause for the Magistrate’s action under this 
section. 1 See <£ Wrongful Confinement and Restrain iP 

9) ih. s. 100. 1 ifa. s. 551. 2) I. L. R., 16 Cal. ,487. 



a) Willes, 282. 

3 ) I Ld. Ray tn., 486. 


highways and ways. 

Authorities— C ases and Acts cited : Pratt's Law of Highways, 12th edition 
Ways are either highways, or private ways. There are com' 
monly sa.d to be three kinds of highways : (1) a footway for f Z 
passengers only; (2) horse and bridleway for horses and cattle 
as well as foot passengers ; and (3) a cart or carriage way, which 
includes both footway and horseway. The nature of a private. 

If 1 " the .f Se of a way acc l uired b y grant, on the terms 

of the grant, and m the case of a way acquired by prescription on 

zlemlT*’ eXt6nt ’ and purp0Se of the user ' See “Elements ’and 

A right of way strictly means a private way, i.e., a privilege 
which (a) an individual or (b) a particular description of persons 
may have of going over another’s ground. Such a right is a dis- 
continuous easement ( v “ Easement and Licenses ”). Using the 

rights of HS most extended . sense there are in India three classes of 
rights of way : (x) private rights in the strict sense of the term vested 
m particular individuals, or the owners of particular tenements ■ M 
!I gh ‘ s belonging to certain classes of persons, certain portions of 
the public, such as the inhabitants of 3 village - fo) public riubto 
in the full sense of the term which exist for the benefit of allfoe 
Queen s subjects. 1 There is no such thing as a natural right of 

in i-ind t n0t a r ! ght to land or t0 an y corporeal interest 

m land. The right given is that of using the soil for the purpose 

possessTthlte riffhf 16 ' < qSf ° f a h ; ghway ’ a11 the Queen’s fub&ets 
possess this right , in the case of a private way, the right is limited 

o a particular person, or to a particular class of persons Rights 

p s“™ r e „sri£'r bk for ? p " rp °“ s - » 

particular purpose. Thus there may be a right of wav for atm', 
cultural purposes only, 2 for the carriage of coals only 3 0r for foe 
carriage of all articles except coals.* y ’ 0r lor the 

°u righ L tS 0f wa y— The/rrit class of rights (v. ante) 

meats and °” gln ln § rant or prescription (v. “ Ease- 

ments and Licenses”) i the second class in custom : and tht third 
in dedication, statute, or prescriptions (v. post). 

nf^wk W ^ yS 'T A hi § hway is a way which exists for the benefit 

h ghway e is Q crSted 4 S S J the S With ° Ut distinction ‘ &cept where a 
gnway is created by the express enactment of the Legislature 


4 ) ] B- & C„ 257 : 4 M. & W., 24s. 

5 ) I. L. R., 15 Cal., 464, 45 
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it derives its existence from a dedication to the public by the 
owner of the land over which the highway extends, of a right of 
passage over it, and this dedication, though it be not made in ex- 
press terms, as indeed it seldom is, may and will be presumed from 
an uninterrupted use by the public of the right of way claimed. 
It is sufficient if acts of user by the public are shown to have 
been acquiesced in by the owner gr owners of the land over 
which the road passes, and that those acts are of such a character 
as to warrant the inference that the owner or owners intended 
to make over to the public the right to use the land as a public 
highway. No particular time is necessary for evidence of dedica- 
tion. If the act of dedication be unequivocal, it may take place 
immediately. The duration of the public user, which limits the 
rights of the owner of the soil, is not so important in this respect 
as the nature of the acts done by the owner of the soil, and of 
the adverse acts acquiesced in by him, as well as the intention 
indicated by those acts. 6 A navigable river is deemed to be a 
highway, and so also in some respects is a ferry. It is not neces- 
sary that a highway should be a thoroughfare.? The privilege 
once granted to the public by the owner of the soil is irrevoca- 
ble. There can be no temporary dedication to the public, on 
the maxim Once a highway always a highway ” until stopped by 
operation of law, 8 

Dedication. — The mere laying out of a road, though an 
accommodation to the public, does not give them a right of way.s 
There must be an intention on the part of the owner to dedicate 
it to their use ; 1 but an express formal dedication is not necessary. 
If the owner throws open a way and marks by no visible distinc- 
tion (e,g, 9 by a bar gate), his wish to exclude the public, and suffers 
them to use it without interruption, an intention to dedicate will 
be presumed. 2 The user must have existed with the consent of 
the owner of the soil : the assent of a tenant for life is not 
sufficient, still less that of a mere lessees As there cannot be 
temporary dedication of a way to the public, so there can be 
none to a limited portion of the public. A dedication may be 
limited to a special purpose ; e.g., a right of footway only may be 
granted. It may be dedicated subject to an obstruction, or to a 
partial and occasional interference. 4 

Rights in soil of public roads.-— By' dedication the owner 
does not relinquish his property in the land over which the high- 
way passes : he is entitled to the subsoil absolutely, and to the 

6) 6 Cal. L. R., pp. 284, 28s. 1) 11 M & W., 827. 

7} 21 L. J. Q. B,, 406, 2) 1 Camph., 260: 2 Str., 1004 

8) 18 220 : 8 C.B. (N. S.), Pratt’s Highways, pp. 5, 6, 

: 848. ■ 3) ih. • 

9} Cro. Car., 266, 4) Pratt, pp. 8, 9, 10. 
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does no injury to any one else, and the fact that he has never 
done so before is no reason why he should not do so now. On 
the other hand the persons who exercise this right must not in- 
terfere with the ordinary use of the streets by the public, and 
must submit to such directions as the Magistrates may lawfully 
give to prevent obstructions of the thoroughfare, or breaches of 
the public peace, or to maintain the corresponding rights of other 
religious sects. 6 * 

Rights of -way belonging to certain classes of persons, 
e.g. } to the inhabitants of a village. This class of right exists in 
India as in England. 7 With regard to rights vested in classes 
there are some remedies open to them additional to those open 
to persons entitled to a private right of way strictly so called. 8 

Private rights of way, —The rights of way may either be 
for general purposes, or limited to special purposes as for the 
purpose of a footway, or for the passage of sweepers, 9 or for 
driving cattle, or for the passage of boats over water, or for par 
ticular seasons of the year only. A right of way over land is a 
right to pass in a particular line and not to vary it at pleasure. 1 
A person who has a right of way from one place to another over 
a particular line, cannot be compelled to use a different and sub- 
stituted way. 2 See Easements and Licenses . 


6) Mayne’s Penal Code, pp. 171, 

172 : 1 Mad. H. C. R., 50: 
'• "I.L.R ., ■% Mad., 304: 

2 Mad., 140 : I, L. k., 6 Mad. 
203: S.188, Penal Code. . 

7 ) I, L, R„ 1 5. Cal,, 465 : Specific 

Relief Act, sc 42, tiiust.. A'-: 

, a, 54, illust, B. 


HORSES. 

Authorities— Oliphant’s Law of Horses, 4th Edition : Act XX of 1879 : Act IX 
of 1872 (Conti act) : and cases cited. 

“ Soundness.” — A horse is sound “ when he is free from 
hereditary disease, is in the possession of his natural and constitu- 
tional health, and has as much bodily perfection as is consistent 
with his natural formation.” A man who buys a horse “ warranted 
sound” must be taken as buying him for immediate use, and has 
a right to expect him to be capable of that use, and of being 
immediately put to any fair work the owner chooses. The rule 
as to unsoundness is, that if, at the time of sale, the horse has any 
disease, which either actually diminishes the natural usefulness of 
the animal, so as to make it less capable of work of any descrip- 
tion ; or which, in its ordinary progress, will diminish the natural 
usefulness of the animal; or if the horse has either from disease, 
(whether such disease be congenital or arises subsequently to its 
birth,) or from accident, undergone any alteration of structure, 
that either actually does at the time, or in its ordinary effect, will 
diminish the natural usefulness of the horse, such a horse is 
unsound S The buyer ought, however, to know whether a horse 
from its form will suit him, and should try it in regard to strength, 
endurance, or manner of going; the fact that a horse is soon 
knocked up, or that it is very slow or is liable to stumble will not 
amount to “ unsoundness.” “ The word * sound J means what it 
expresses, namely, that the animal is sound and free from disease 
at the time he is warranted sound. If, indeed, the disease were 
not of a nature to impede the natural usefulness of the animal for 
the purpose for which he is used, as, for instance, if a horse had 
a slight pimple on his skin, it would not amount to an 4 unsound - 
ness 1 but even if such a thing as a pimple were on some part of 
the body where it might have that effect, as, for instance, on a 
part which would prevent the putting on of a saddle or bridle on 
the animal, it would be different. It is no answer, to say that the 
disease is slight and can be easily cured. If we once let in consi- 
derations of that kind, where are we to draw the line ? A horse 
may have a cold, whfch may be cured in a day, or a fever, which 
may be cured in a week or a month ; and it would be difficult to 
say where to stop; of course, if the disease be slight, the unsound- 
ness is proportionately so, and so also ought to be the damages ; 

, to constitute unsoundness there must be either some alteration in 

1} Oliphant, p. 71: 9 M. and W„ 670 : 2 M. and Rob,, 137* 
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the structure of the animal, whereby it is rendered less able to 
perform its work, or else there must be some disease.” 3 

“The word ‘sound * means sound, and the only qualification 
of which it is susceptible arises from the purpose for which the 
warranty was given. If, for instance, a horse is purchased to be 
used in a given way, the word ‘ sound,* means that the animal is 
useful for that purpose ; and ‘ unsound * means that he, at the 
time, is affected with something ivhich will have the effect of 
impeding that use : if the disease be one easily cured, that will 
only go in mitigation of damages. It is, however, right to add to 
this definition of unsoundness, that the disqualification for work 
may arise either from disease or accident.” 3 

All horses are unsound whilst suffering from acute diseases, such 
as fevers, inflammations, etc 4 It is not necessary to constitute 
unsoundness, that the disorder, whether from disease or accident, 
should be permanent and incurable: it may be only temporary ; 
it is sufficient if the disorder render the animal for the time being 
unfit for service, e.g., a cough. 5 Any infirmity therefore which 
renders a horse less fit for present use and convenience is an 
“ unsoundne-s.” 

What is “vice.” — A vice is a bad habit, shewn in the temper 
of the animal, so as to make him dangerous, or a habit decided- 
ly injurious to his health, or tending to impair his usefulness. 6 

Examples of unsoundness. — The following diseases, de- 
fects/or alterations of structure have been held to constitute un- 
soundness ; Blindness, cataract of the eye , opacity of the crystalline 
lens, bone-spavin , broken wind, cough (whether permanent or 
temporary), contraction of the hoof (when produced by inflamma- 
tion, or accompanied by disease in the foot, or any alteration in its 
natural structure ; though it may not cause lameness at the time 
of sale, yet if lameness be produced afterwards by it, it is an un- 
sotmdness). Crib-biting (if it has produced disease or alteration 
in structure, otherwise it is a vice). Curb , (but not curby hocks 
for a defect in the form of a horse which has not occasioned 
lameness at the time of the sale, although it may render the 
animal more liable to become lame at some future time, is no 
breach of a warranty of “soundness,”) . Dropsy of the skin , dropsy 
of the heart, glanders , glaucoma (dimness or obscurity of sight 
from an opacity of the vitreous humour). Kidney-dropping, ■ 
lameness, (whether temporary or permanent,) laminitis, liver-disease, 
lung-disease, ' navicular-joint-disease (nerved horse) rheumatism, 

2} 9 M. and W., 670. 5) 4 Camp. 281: 1 Stark, N. P. C. t 

3} ib. 127: 2 M. and Rob., 137:9 M. 

4) Oliphant, p. 74. and W, , 670. 

6) Oliphant, p, 74. 
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ossification of the cartilages, roaring (proceeding from ,r 
organic infirmity rendering a horse incapable or 

usual functions,) saddle galls, (if j n such a 'situatioiff^™ 1 " 8 his 
the putting on of a saddle or harness ) • s , to Prevent 

of defective sight,) side-bones, spavin (, bine ) splt/Z If* result 
bourhood of a joint interfering with its action and neigh ‘ 

any ligament or tendon,) stringhalt (if bad. W/ffif?!? " g U P°“ 
saddle or harness being put cAi,) wheezing ' whistlini f - tv P / event 
mg diseases and defects are considered bv Mr nr 
sritute unsoundness. Blood and bog spavin t0 COn ' 

chest founder, cloudiness of the eye broken knlec t V f^ lltts ' ca nker, 
or when healed, if the action of the • (when unh ^d, 
capped hocks (when the consequence of Slin - lmi f lr ® d th «eby) 
companied by enlargement of it) chesTfound, f he h ° ck) or ac ‘ 
glands,, enlarged hocks (unless a mere blem£h riff"’ Cor } ns ’ en ^ged 
injuries) false quarter, common and water farcl T ° fe f ernaI 
or acute founder, grease (when it renders /h A ^ T tn the f ee U 
diate use), grogginess (when it exists £*1 )rse Unfit for 
the natural usefulness of the h-rse) aS t0 diminish 

lampas (only while interfering with the hoS/^^T g!ass 
lender, nasal gleet, ring bone sand crack r y° 6 , u . sefu lness), mal- 
is ill with it), thrush, ulceZ*edpfra7d ilanTfn ^ the 
qmttor, sallenders, thoroughpin (causing t um . iced M 

(causing lameness, or when so hL> ! n | lameness )> mn * galls 
likely that they will soon cause itfw Z7T V° make * 
disease), and jaundice while it lasts’? * * * ^ hen the result of 

are conridJred Th^s miT w r hereto be ^ hdd t0 be ’ or 
llhhtna hi fa to rr / — 1 — 1 ri er *° e vices Backing and 


. , . ; ^ writer 

jMmg biting (when dangerous), 

the stall nr in .. . / * . 


the stall or in harness) not lvinJj? ' f 2 ^ kickin S (either in 
to health and tend ^ to 

unprovoked by bruising and laceratio/nf (which is 

the stable (when inveterate mav °/\ the mouth ) ' 


the stable (when inveterate may ^e^^vicei tbe m ° Uth) ^ * 

vicious propensity alone), confirmed shUJo ru . nmn S *™ay (f rom 
shoe (when it exists in such a decree as^o be *° C \ Un or to 

a&ssr * ws 

o f sr?o“‘^-t£r„ti b T 1 i b r se as ^ »•=■« »<*« 

or unfit for use, he has no remedy unfess °hf tUmS ° Ut Unso ™ d 
ranty of soundness and fitness or ^f r^ 6 1S an ex P ress war- 
special words are required for Y J” the Case ^ fraud - No 
b y the seller at the rime of sale is ^ ranty ; any . representation 
S Sale 18 a warranty if so intended. 

7 ) lb pp. 74— -m, 
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sr;is=r^ri.ii-ai = 

is sound as far as I know.” In this case an 77 * f h °\ Se : “ He 
warranty could only be maintained ff !h u° n for breach of 
the seller knew of the unsoundne«’- f b f P mc haser proved that 
given at auction? Thev are to the ^ h T I “- ties are ofien 
of warranty must be given within a certam time ° f breach 

m the case of fraud no action It k 7 1 : therr fore, except 

time. If a peZ ’sell a ha ™ ^^TV”*** within this 

a lady, he is understood to warrant it reaSnThf & U 7°*£ as for 
pose. -See “ Warranty.” ' 1 reasona bly fit for that pur- 

souSh? ? 0Ver Patent defects - 

the purchaser has no remedy,' unless he Tad 7? T'"" 8 Cye ’ 
inspecting the horse. But the defects width H? 0pportunit I of 
not cover, must be so manifest 7777 h warranty does 
knowledge of the purchaser. The defect nTTT” 7 Wlt . hm the 
unsoundness ” or be such as will „tt 1 ! so institute an 

• Seller when not ZSii Tf * n,y !ead t0 ft 
“ Warranty” ^sponsible for patent defects— See 

Requisites of action for fraud n, „ 

—In an action for fraud, it is necessary uTh o ° f , warrant y- 
tation was false in fact to the knoTcdae of th C reprosen ' 

U, and that the representation was thecluse of rhf 0 " makin « 
See Contract” pp, i« ,- 6 Jn ZT. , of the contracts- 

it is only necessary to prove the warranty "and thatT ° f "’f rrant >'> 

K it is proved that the horse was unsound ,7 k , ""'f broken - 

seller is liable to the buyer in damages 7? T" e 7 sa,e > th * 
fraud, or on express agreement ami, A • • jXte P t in the case of 
horse, or the resUsion 7f ^ «*"» of the 

on a breach of the warranty, to take the ho r T 7 ? " 0t bound > 
has been delivered to and accented hv dJ 7 bar ; k a S am if it 
is entitled to compensation from the seller for w ' but tbe , bu - ver 
unsoundness; and if the seller sues for theTrfo Sf'T 1 by the 
warranty will be taken in mitigation 7 d, ’ he breach of 
breach of warranty has occurred th7 k daiaa S es - 9 When a 
horse to the 'seller^ or give notke Tf T 7" sh< ? Uld tender the 
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? nd & } '! hlch !t was sold - The seller receiving notice nf 
breach of warranty should have the horse at once examine a 
vet. or other person to ascertain the state of the case ^ 3 
warranty has been broken, he can then come to terms with !k 6 
buyer ; if not, he can call the person who examines the £ h he 

flssim WS faV0Ur ' See “ Warranty ” “ ContTaa;> 

A ^ lander f and farc y in horses. — The Glanders and f 
Act- extends to the whole of British India, except the 
and Bengal Presidencies. “ Horse ” includes ponie S P asses mo 
and jennets. “ Diseased ” means affected with g5d ers orf 
An inspector appointed under this Act may seize anv I y ' 
which he has reason to believe from i/ n> horse 

information, is diseased, »Thf 

£ if-S? 

o“ g p°« r r s t i“E r r y d di r” s 

ternal fittings ami other articles thJrei^ o ’ c”? destro y an >' in- 

- % 

spector who makes vexatious wo? f h ? inspector. An in- 
and seizures is liable to s m „ • nre asonable entries, searches, 
months, or to a maximum finTof °L ‘ for « 

c™Ti\ horBe »-- s ™ "£*&” h ' 

Cruelty to horses.— See “Animals.” 

i) Act XX of 1879. 




HURT. 


Authorities— Indian Pena! Code; and cases cited. 

What is hurt. — Whoever causes bodily pain, disease, or 
infirmity to any person is said to cause hurt. The following 
kinds of hurts only are “ grievous ” : (i) Emasculation ; (2) per- 
manent privation of the sight of either eye; or (3) of the hearing 
of either ear; (4) privation of any member or joint; (5) de- 
struction, or permanent impairing of the powers of any member 
or joint; (6) permanent disfiguration of the head or face; (7) 
fracture or Dislocation of a bone or tooth; (8) any hurt which 
endangers life, or which causes the sufferer to be, during the 
space of 20 days, in severe bodily pain, or unable to follow his 
ordinary pursuits. 1 

Offence of causing hurt.— Whoever does any act with the 
intention of thereby causing hurt to any person, or with the know- 
ledge that he is likely thereby to cause hurt to any person, and 
does thereby cause hurt to any person, is said “voluntarily to 
cause hurt.” Whoever voluntarily causes hurt, if the hurt which 
he intends to cause, or knows himself to be likely to cause, is 
grievous hurt, and if the hurt which he causes is grievous hurt, 
is said “ voluntarily to cause grievous hurt.” But a person can- 
not be said to cause grievous hurt except when he both causes 
grievous hurt, and intends, or knows himself to be likely, to cause 
grievous hurt. But he is said to voluntarily cause grievous hurt 
if, intending or knowing himself to be likely to cause grievous hurt 
of one kind, he actually causes grievous hurt of another kind : 
eg.> A intending, or knowing himself to be likely, permanently to 
disfigure Z’s face, gives Z a blow which does not permanently 
disfigure Z’s face, hut which causes Z to suffer severe bodily pain 
for the space of 20 days. A has voluntarily caused grievous 
hurt. 2 

Special forms of the offence are voluntarily causing hurt 
or grievious hurt : (1) by dangerous weapons or means; (2) to 
extort property or to constrain to an illegal ^ct ; (3) administering 
poison and drugs with intent to cause hurt or to commit an 
offence: ^.^administering a drug to a woman with intent to 
excite her sexual passions, in order that connection may be had 
with her 3 ; (4) to extort confession, or to compel restoration of 
property ; (5) to deter public servant from his duty A 

1) Penal Code, ss. 3x9, 320. 3} v. 31 L. J. M. C., 72 : ib„ 145. 

2) s. 322, ib, 4) as. 324, 327, 328-333, 
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Acts endangering life or the personal safety of 

-Whoever does any act so rashly or negligently as to e 
human life, or the personal safety of others is punisha 
imprisonment (rigorous or simple) for a term which mav e 
three months, or with fine up to Rs. 250, or with both 
hurt and grievous hurt by an act which endangers lif» or 
sonal safety of others are offences punishable more < 
Accordingly, a person who sends an article of a daneeron 
u a ,j a 1 rner ‘ s b° un d to take reasonable care that its 
should be communicated to those who have to carry it.s 

5 ) Penal Code, ss. 336-338 : 31 L. J. C. P. 
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Author IT 1 KS— Act X of 1865 (Succession) : III of 3874 (Married 
'pertyj, 45 and 46 Vic., cap. 75 : IX of 1872 (Contract) IV of 
11 and 12 Vic,, cap. 21 : (Insolvency) Indian Penal Code : Acl 
Evidence Act ; Criminal Procedure Code and cases cited. 

Eights of property of husband and wife domiciled in 
British India. — In the case of marriages contracted after 1st 
January 1866 by parties both of whom are domiciled 1 in Briti 
India, the wife is absolute owner of all her property possessed by 
her at the time of marriage, or acquired subsequently thereto. 
The husband acquires no interest in the property of his wife by 
marriage. No person by marriage acquires any interest in the 
property of the person whom he or she marries, or becomes incap- 
able of doing any act in respect of his or her property which h 
or she could have done if unmarried',* This section does not 
apply to any marriage, one or both of the parties to which pro- 
fessed at the time of the marriage the Hindu, Mahomrnedan, 
Buddhist, Sikh, or Jaina religion. 3 
Marriage of persons one of whom has an Indian 
domicile. — If a person whose domicile is not in British India 
marries in British India a person whose domicile is in British 
India, neither party acquires by the marriage, any rights in re- 
spect of any property of the other party not comprised in a settle 
merit made previous to marriage, which he or she would 
acquire thereby, if both were domiciled in British India at the 
time of the marriage : e.g., A domiciled in England marries 
India after 1st January 1866, B, who is domiciled in 
and who possesses property. A has no rights in or to any pro- 
perty of B, his wife, not comprised in a settlement made previous 
to marriage. B, the wife, is absolute owner of such property 
The section only applies to marriages contracted in British India , 
therefore in the case given, if the marriage had been contracted 
in England, the wife would have acquired by marriage the domi- 
cile of her husband, s and the right of the parties to the marriage 
would be determined by English law. 6 

Marriage of parties having an English or non-Indian 
domicile.— Where both parties are domiciled in England, or 
elsewhere than in British India, the rights of the parties to the 
marriage in respect of their own and of each other’s property is 
determined by the English law, or the law of the 
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which they are domiciled, and this whether the marriage w™ 
contracted in or out of British India. ° 

The law in England relating to husband and wife 
is now similar in most respects to the law in India. Prior to 
the various acts dealing with the property of married women the 
effect of marriage, according to English law, was to bestow on a 
husband absolute ownership of his wife’s personal property and a 
life interest in her real property. By the Married Women’s Pro- 
perty Act, 1882,7 a married woman is made capable of acquiring 
and holding, and disposing by will or otherwise, of any real or 
personal property as her separate property, as if she was unmar- 
ried, without the intervention of any trustee. Every woman mar 
ried after the 1st January 1883, is entitled to hold as her separate 
property, and to dispose of by will or otherwise, all real and per- 
sonal property belonging to her at the time of her marriage or 
acquired by or devolving upon her after her marriage ; including 
any wages, earnings, money, and property acquired'by her in any 
employment, trade, or occupation in which she is engaged, or which 
she carries on separately from her husband, or by the exercise of 
any literary, artistic, or scientific skill .9 Women who were married 
prior to the 1st January 1883 are entitled to hold and dispose of 
as their separate property, all real and personal estate, their title to 
which whether vested or contingent, and whether in possession 
reversion, or remainder, shall accrue after the commencement of 
the Act, including wages, earnings, money, and property so gained 
or acquired by them as aforesaid. 1 Similar provisions are en- 
acted by the Indian Act {v. post). All deposits in any savings or 
other bank, and all annuities, stocks, or funds, which, at the 
commencement of the Act, are standing in the sole name of a 
married woman, and all shares, stocks, debentures, &c., of or in 
any corporation, company, or otherwise, or of any industrial or 
benefit society so standing in her name, shall be deemed, unless 
and wntil the contrary be shown, to be the separate property of 
such married woman 2 and as to any such which shall be allotted 
to, placed, registered or transferred into, the sole name of a 
married woman, the same shall be deemed, until the contrary be 

SrTJ 1 ; rt rf Separa L te pro P ert >’- in res P ect of which, and so 
f a ” y hab'hty may be incident thereto, her separate estate 
shall alone be liable, 3 - Gifts or deposits by a husband to or with 

divfof 11 frSUd i° f Credlt °r ar f invaIid - 4 In regard to the reme- 
dies of married women for the urotection and security of their 
separate property, the Act declares* that every woman married 
either before or after the Act shall with certain provisions have in 


*! rsT*’"** 


s, 2, ib, 
s. 5, ib. 


s. 6 , ib. 
s. 7, ib. 


4) s. 10, ib. 
s. i2, ib. 
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her own name against all persons, including her husband, the 
same remedies, civil and criminal, as if such property belonged 
to her as an unmarried woman. Married women trading are 
liable to the Bankruptcy Laws. With regard to contracts and 
torts or civil wrongs ( e.g ,, assault, libel, trespass, &c.), a married 
woman is made capable of entering into and rendering herself 
liable in respect of and to the extent of her separate property, on 
any contract, and of suing and being sued, either in contract or 
in tort or otherwise, in all respects as if she were an unmarried 
woman ; any damages or costs recovered by her in any such action 
or proceeding are her separate property : any such recovered 
against her are payable out of her separate property, and not 
otherwise. 6 

Wages and earnings of a woman married before 1st 
January x866 ( 'y.post ) acquired or gained after the 24th February 
1874 in any employment, occupation, or trade, carried on by her 
and not by her husband, and any money or other property so ac- 
quired by her through the exercise of any literary, artistic, or scien- 
tific skill, and all savings from, and investments of, such wages, 
earnings, and property are her separate property, for the receipt of 
which she can give a good discharge .7 The Act does not apply 
to women at the time of their marriage professing the Hindu, 
Mahommedan, Buddhist, Sikh, or Jaina religion, or whose hus- 
bands professed at that time any of those religions : it applies to 
persons having an English domicile. 8 

A married woman may take legal proceedings in 
her own name for the recovery of property of any description 
which by force of the Indian Succession Act, or of this Act, is her 
separate property : she has in her own name the same remedies, 
both civil and criminal, against all persons for the protection and 
security of such property, as if she were unmarried, and is liable 
to such suits, processes, and orders in respect of such property 
as she would be liable to if she were unmarried .9 

Wife’s liability for debts contracted after marriage. — 
If a married woman (whether married before or after the rst 
January 1866) possesses separate property, and if any person- 
enters into a contract with her with reference to such property, or 
on the faith that her obligation arising out of such a contract will 
be satisfied out of her separate property; such person will be 
entitled to sue her, and to the extent of her separate property, to 
recover aaainst her whatever he might have recovered in such 
suit had she been unmarried at the date of the contract,, and 
continued unmarried at the execution of the decree. 1 This 


6) s. x. sub-sec. 2, ib. 

7) Act III of 1874, s. 4. 


8) I. L. R., 4 Cal., 140. 1) s. 8, ib., 8 B 

9) Act III of 1874, "s. 7* L. R,, 372. 
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provision does not affect the liability of a husband for debts con- 
tracted by his wife’s agency express or implied. 2 (See next page.) 

Ante-nuptial debts. — A husband married after the 31st 
December 1865 is not by reason only of such marriage liable to 
the debts of his wife contracted before his marriage, but the wife 
is liable to be sued for, and is liable, to the extent of her separate 
property, to satisfy such debt? as if she had continued unmarried. 
This provision, however, does not invalidate any contract into 
which a husband may, before the passing of this Act, have en- 
tered in consideration of his wife’s ante-nuptial debts, 5 

Insurances by wives and husbands. — Any married 
woman may effect a policy of insurance on her own behalf and 
independently of her husband ; the policy and all benefit from 
it, if expressed on the face of it to be so effected, enures as her 
separate property. The contract evidenced by such policy is as 
valid as if made with an unmarried woman d A policy of in- 
surance effected by a husband on his own life and expressed on 
the face of it to be for the benefit of his wife, or of his wife and 
children, or any of them, enures as, and is deemed a trust for, the 
benefit of the wife, or wife and children, or any of them (according 
to the interest so expressed), and is not, so long as any object of 
the trust remains, subject to the control of the husband, or to his 
creditors, nor does it form part of his estate. 5 These provisions 
do not operate to destroy or impede the rights of any creditor to 
be paid out of the proceeds of any policy of insurance which 
may have been effected with intent to defraud creditors. 

Policy money to be paid to Official Trustee. — When the 
sum secured by the policy (v. ante) becomes payable, it must, unless 
special trustees are duly appointed to receive and hold it, be paid 
to the Official Trustee (see 44 Trusts and Trustees ”) of the Presi- 
dency in which the office at which the insurance was effected is 
situate. It will be received and held by him upon the trusts 
expressed in the policy, or such of them as are then existing. 6 

Kffect of marriage and marriage settlements on pro- 
perty. — The husband surviving his wife has the same rights in 
respect of her property, if she die intestate, as the widow has 
in respect of her husband’s property, if he die intestate .7 (See 
44 Intestacy”) The property of a minor may be settled in con- 
templation of marriage, provided the settlement be made by the 
minor with the approbation of the minor’s father, or, if he be dead 

z) Act III of 1874, s * 8.' 

3) s, 9, ib. ; (See ss. 13, 14 

46 Vic., cap. 75.} 

4) s. 5, ib. 


5) s. 6, ib, : (See s. 11 : 45 anti 4 6 Vic., 

; 45 and cap. 75.) 

6) ib. 

7) Act X of 186 c;, s. 43. This rule does 

not apply to Parsis, (s. 8. Act XXI 
of 1865.) 
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or absent from British India, with the approbation of the High 
Court . 8 

Revocation of will by marriage. — Every will is revoked 
by the marriage of the maker except a will made in exercise of a 
power of appointment, when the property over which the power 
of appointment is exercised, would not, in default of such appoint- 
ment, pass to his or her executor^ or administrator, or to the 
person entitled in case of intestacy. A “ power of appointment ,J 
is defined as follows : where a man is invested with power to 
determine the disposition of property of which he is not the 
owner, he is said to have power to appoint such property/ This 
rule does not apply to Hindus, Jainas, Sikhs, or Buddhists . 1 

Exclusion of widow from share of husband’s estate, 
and her rights on intestacy — See “ Intestacy .” 

Wills by married women — See “ Wills I 

Grant of probate and administration to married 
women — See “ Probate ” and “ Administration” 

Contracts by women. — A married or unmarried woman is 
(unless disqualified from contracting by any law to which she is 
subject) competent to contract, if she is of sound mind and of 
the age of majority according to the law to which she is subject . 2 

The liability of a husband for his wife’s debts depends 
on the principles of agency (see “ Age?icy”\ and a husband 
can only be made liable when it is shown that he has expressly or 
impliedly sanctioned what the wife has done . 3 The agency is 
to be implied in the case of contracts by a wife living with her 
husband for necessaries with which her husband was obliged to 
supply her. If the husband fail so to supply his wife, he impliedly 
makes her his agent to purchase them. But this presumption of 
authority on the part of the wife to pledge her husband’s credit 
for necessaries is one of fact, and may be rebutted by proof that 
she had no such authority/ If the wife is not living with the 
husband, there is no presumption that she has authority to bind 
her husband for necessaries. If a man allows a woman to whom 
he is not married to use his name and pass for his wife, and in 
that character to contract debts, he will be liable to pay for goods 
furnished to her, even by a tradesman who knew the parties 
were not married . 5 

Contracts of married women with tradesmen. — A 
tradesman therefore cannot recover from a husband the price of 
goods sold oh credit to his wife unless he can show an express or 
implied assent by the husband to the contract made by the wife. 

8) s. 45, Act X of 1865. 

9) s. 56, ib. 

1) s. 3, Act XXI of 1870. 

2) Contract Act. s. 11 




husband and wife. 


u an ’ wlthout not * ce of the husband’s prohibition ^ 
^ 0ut havin § had Previous dealings with the wife with ^ 
assent, cannot maintain an action against him for the nw h 'r 
rhdes smtaWe to her station in life, and supplied to h K ° f 
•j- C [ edlt : but without his knowledge and assent. But ,’Af 1 
mW f? aS * h j d dealln » s with a tradesman, and the husband h & 
L : le rades man without objection or demur in respect of siW 

notice^to ^ tradesman has a right to assume in the absence of 
to die contrary, that the authority of the wife which U? f 
husband has recognised, continues. 6 The husband’s ciuiW. the 
is tantamount to acquiescence. quiescence 

Insolvent -married women. — The provisions of v j- 

ves S tf V cf nt r Ct (s£e “ ^solvency'-’) extend to married women ^hl 
vesting order extends to and operates upon her interests in Th 

ZuZ%’\ SUb}eCt r any r 'Shts of her hLband h e ' f ^ndS 

Sn Pr r ^I er " hich she has an y beneficial power of dSfos, 
she mi^r tandln ? h£r marr * :1 S e > to the extent of the beS 

vestin^nV/ 0 ^ 1,16 there ^ b y tIie exercise of such power- the 
bedding * °if not > however, extend to her wearing apparel 
the value, of Rs aoo. 7 U ntCeSS:lrieS not deeding on die whole 

Domicile of married woman— See “ Domicile:' 

. “ A^nSratUn^ administratrix ~ See “Executor" and 
tion°-Th^ °v ' Wife and husband after judicial separa- 

thoi?h <iK« S h pr0pert ? m ay be disposed of by her by will as 
though she were unmarried, and will go on her decease! r™ 

tester!! h s °” if 

as " "Married womanfor she pu“o» of cmf“ct " "3 

KS a T uing !*«■* V •*, =M To »d 

ass iiSft^ T w: &%, £ 

during such semmtion in h?" a W ' fe *° m j ° inin S at any time 
to herself and her husband * eicise of i oint power given 

Protection orders. -Any wife to whom the 4 th section of the 


6) 5. Q. B. Dl, 394 . 

7) ii & 12 Vic., cap. 21, s. 63. 


8) 

9 ), 


Act IV of i860, s. 24. 
s. *5, ib. 4 


1) ib. 
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Succession Act does not apply (v. ante) may, when deserted by her 
husband, petition the District Court or High Court for an order 
to protect any property she may acquire after such desertion against 
her husband, or his creditors, or any person claiming under him. 2 

Order for maintenance of wives and children, — If any 
person having sufficient means, neglects or refuses to maintain 
his wife or his legitimate or illegitimate child unable to maintain 
itself, the District Magistrate, a Presidency Magistrate, a. Sub- 
divisional Magistrate, or a Magistrate of the first-class may, upon 
proof of such neglect or refusal, order such person to' make a 
monthly allowance for the maintenance of his wife or such child 
at such monthly rate, not exceeding Rs. 50 in the. whole, as 
such Magistrate thinks, fit, and to pay the same to &uc-h persons 
as the Magistrate from time to time directs. Such allowance is 
payable from the date of the order. If any person, so ordered, 
wilfully neglects to comply with the order, any such Magistrate 
may, for every breach of the order, issue a warrant for- levying the 
amount due in the manner provided by the Code of Criminal 
Procedure for .levying fines, and may sentence, such person for 
the whole or any part of each month’s allowance remaining un- 
paid after the execution of the warrant, to imprisonment for a 
term which may extend to one month provided .that if such 
person offers to maintain his wife on condition of her living with 
him, and she refuses to live with him, such Magistrate may 
consider any grounds of refusal stated by her ; and may make an 
order under this section notwithstanding such offer, if he is 
satisfied that such person is living in adultery, or that he^ has 
habitually treated his wife with cruelty. No wife will be entitled 
' to receive an allowance from her husband under this section if 
she is living in adultery, or if, without any sufficient 'reason, she* 
refuses to live with her husband, or if they are living separate- 
ly by mutual consent. On proof that any wife in whose favour 
an order has been made under this section is living in adultery, 
or that without sufficient reason she refuses to live with her 
husband, or that they are living separately by mutual consent, the 
Magistrate must cancel the order. All evidence taken in these 
matters must be taken in ihe presence of the husband or father, 
as the case may be, or, ‘when bis personal attendance is dispensed 
with, in the presence of his pleader. 3 

Alteration in allowance. — On proof of a change in the cir- 
cumstances of 'any person receiving an allowance, or .so ordered 
to pay a monthly allowance to his wife or child (v. supra\ the 
Magistrate may make such alteration in the allowance as he 
thinks fit, provided the monthly rate of Rs. 50 be not exceeded.* 

2) s. 27, ib., &$s» 28—31. 3) s. 488, O, Pr. Code. 4} s. 489, ib. 
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Enforcement of order of maintenance, — A copy of the 
order of maintenance will be given without payment to the per- 
son in whose favour it is made, or to his guardian (if any), or 
to the person to whom the allowance is to be paid ; and such order 
will be enforceable by any Magistrate in any place where the per* 
son against whom it is made may be, on such Magistrate being 
satisfied as to the identity o^ the parties and the non-payment of 
the advance due. 5 

Communications during marriage. — No person who is or 
has been married can be compelled to disclose any communica- 
tion made to him during marriage by any person to whom he is or 
has been married : nor will he be permitted to disclose any such 
communication, unless the person who made it, or his representa- 
tive in interest, consents, except in suits between married persons, 
or proceedings in which one married person is prosecuted for any 
crime committed against the other. 6 

Separation deeds.— See “Marriage? 

Husband and wife as witness. — In all civil proceedings 
the parties to the suit, and the husband or wife of any party to 
the suit, are competent witnesses. In criminal proceedings against 
any person, the husband or wife of such person, respectively, is 
a competent witness. 7 

Birth during marriage. — See “ Marriage ? 

Offences relating to marriage.— See “ Marriage? 

Provisions of the Penal Code relating to husbands 
and wives. — A man cannot commit rape on his wife if she is 
over ten years old. 8 He may, however, he indicted for aiding and 
abetting in a rape committed by others .9 The provisions of the 
Penal Code making it an offence to harbour (i) deserters 1 ; (2) 
offenders 2 ; (3) an offender who has escaped from custody, or 
whose apprehension has been ordered , 3 do not extend in the case 
of (1) to the harbouring by the wife; or in the case of (2) and (3) 
to the harbouring by the husband or wife of the offender or fugi- 
tive respectively. Under English law criminal acts not being 
heinous felonies, if committed by the wife in the presence of her 
husband, were presumed to be committed, under his coercion, 
and the husband only was punishable. Under the Penal Code 
these facts furnish no defence A When property is in the posses- 
sion of a person’s wife on account of that person, it is m that 
person’s possession within the meaning of the Penal Code. 5 — See 
passim “ Marriage ? and “Divorce and Matrimonial Law? 


\ 


5) s. 490, ib. 

6) Evidence Act, s. 122, 

7) s. 120, ib. 

8} Penal Code, s. 375. 

9 ) 3 St. Tr. t 401. 
x) s. 136, Penal Code. 


( 


2] s. 212, ib. 

3} s. 216, ib. 

4) Mad, H. C. Rub, 12th April 1870, 
cited in Mayne's Penal Code, 
p, 64. 

5} Penal Code, s. 27. 
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Authority — Act of 1886. 

The Act extends to the whole of British India, and applies 
also, within the dominions of Princes and States in India in 
alliance with Her Majesty, to British subjects in those dominions 
who are in the service of the Government of India or of a local 
authority established by the Governor-General in Council in the 
exercise of powers in that behalf . 1 

Wbat is “ salary.” — It includes allowances, fees, commis- 
sions, perquisites, or profits received, in lieu of, or in addition to, 
a fixed salary in respect of an office or employment of profit, but 
subject to any rules prescribed in this behalf, it does not include 
travelling, tentage, horse, or sumptuary allowance, or any other 
allowance granted to meet specific expenditure.* 

Income means income and profits accruing and a 
received in British India, and includes, in the case of 
subject within an allied State in India, any salary, annuity, pension, 
or gratuity payable to that subject by the Government or local 
authority established by the Governor-General in Councils 
What is not liable to income tax. — (i) rent or revenue 
derived from land which is used for agricultural purposes, and is 
either assessed to land-revenue, or subject to a local rate assessed 
and collected by officials of the Government as such; or (2) income 
derived from agriculture, or the performance by a cultivator or 
receiver of rent-in-kind of any process ordinarily employed by a 
cultivator or receiver of rent-in-kind to render the produce raised 
or received by him fit to be taken to market, or the sale by a cul- 
tivator or receiver of rent-in-kind of the produce raised or received 
by him when he does not keep a shop or stall for the sale of such 
produce ( e.g ., an indigo or tea planter who manufactures indigo 
or tea grown by himself or received as rent and derives an income 
therefrom would be exempted: but the incomes of employes of 
tea or indigo concerns who are paid fixed salaries are liable 
taxation: the income of an employe is not exempt merely by 
leason that his employer is exempt 4 ;) (3) any building owned 
and occupied’ by the receiver of the rent or revenue of any such 
land as is referred to in clause (1), or by the cultivator or 
receiver of rent-in-kind, of any land with respect to which or the 
produce whereof any operation mentioned in clause (2) is carried 
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ou, provided that the budding is in the immediate vicinity n , 
the land, and is a building which the receiver of the 77 f 
revenue or the cultivator or the receiver of the rent-in kind h 
reason of his connection with the land requires as a dwdli™ 
house, or as a store-house, factory, dr other out building • or A 
any profits of a shipping company incorporated or register 4 ] 
out of British India, and having its principal place of ific' ^ 
out of India, and its ships ordinfrily engaged in sea 3 

out of Indian waters; or (5) any income derived from property 
solely employed for religious or charitable purposes P (I\ 
any income which a person enjoys as a member of a compani 
or of a firm or of a Hindu undivided family vhtt the 
company or the firm or the family is liable to the tax ’ or (?) S 1 
ject to anyconditions and restrictions prescribed in this behalf 
such portion not exceeding one-sixth of the income in respect ff 

d h d Ch t a A P 7 SOn 'I 0U d ’ but t<>r tllls exce P tio n, be chargeable as is 
deducted from the salary of the person under the authority 7 

with the permission of Government for the purpose of securing 
a deferred annuity to him, or a provision to his wife 0 
children after his death, or is’ paid by thl p«son ?o an inTufance 
company in respect of an insurance, or deferred annuity on his 
own life, or on the life of his wife; or (8) any interest S stock 
otes , or (9) salary of any officer, warrant officer nnn 
commissroned officer, or private of H. M.’s forces or 
® indlan forces who is not in an employment which ,, 
cording to the ordinary practice, is held indifferently by militTv 

Wh0 “ Sal,ry <*“’ si"“2 

ie°; s m sr *“ 

servant is not exempt from taxation bj reason onh of^hfta 

“SerLion TlS b ''” g 'f ,herefro “ this section.! 
xtevis ox assessment; oetition tn Tr 

person objects to the amount af which 116*13 assessed * 7 "^ “ 7 

his liability to be assessed under clause t o th * ZT A JA 

mem 00 ^ aP ,? ly by petition t0 the Collector to have^he^ssess 
ment reduced or cancelled tka -**>«.;*• l , , ine assess “ 

made within 30 days of assessment Tr°th ordinaril y be 

circumstances 3 admit, in the form gSen in the°Sn ; 38 f 

The Collector will then fix a K pface £ hZV 
■an order on the application.* 1 ° P f hearin S and P^s 

Form of petition. — See page 306. 

5) S. 5, ib. ■ a 
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Form of petition.— To the Collector of. 

The - - • • day of . . . ...... i 8 q ' ' ' 

The Petition of A. B 

Sheweth as follows: ‘ ‘‘ 

. I * Under Act No. II of 1886 your petitioner 

TwX-':: mp “ s fcr,he SS 

come or profits , and the place or places at which c »rh ' °f ln ~ 
profits accrues or arise] for the yeaf eSngtlS % 

documents of ^ffhiclTa list "is presented 5 ha , e.vithi a, ^ ear ^ roni ^ e 

number of months and days], >S ^ tate exact 

or "profits !*"*" 8 thSSaid year y ° Ur P et ^ ioner had no other income 
. Y° U r r P etlt ‘oner therefore prays that he may be assessor! or a 

S'LKf he “ J be <““' d »»• *° ch5Se a 2; 

decfam that' what If a£eT, h "“1s ‘ “ £ ‘Fl d ° 

formation and belief. 6 t0 the best of m )’ in- 

missioner of the Division if the am ^PP^al to the Com- 
which the petition relates is Rs 250 or upwards" ‘Sc ® 1 to 

rsi-ifsir 1 *» *° 80 »>■> *• « ^zz 

for the dx assMs'able^nderdame Tor'l x.f com P oun d 

may be, the Collector may agree with the LmL^ 6 ’ 33 the Case 
a composition for the tax nncnoK f tiie C0 ? 1 P an 5 r or Person for 
he thinks fit* The contLt is a LT 5 and f ? r SUch P eriod « 
with the death, or insolvency oC the nil PerS ° ml ° ne and ceases > 
not relieve from liabffity to^ass itdoes 
of the contractor. sment a purchaser or assignee. 

1) Note,— T hese words are to be inserted 1 

if the petitioner relies on documents \ s ‘ 27 * * ’ . ib - 

The list, if the petitioner so wishes nnu 3) s, 31 ib. 1 

be presented in a sealed envelope ’ 7 
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No suit can be brought in any Civil Court to set aside 
or modify any assessment made under this Act.* 

Information to be given. — Any person so required must 
give information respecting the name of every inmate or lodger 
resident in any house used by him as a dwelling-house or let by 
him in lodgings and the name of employes in his service receiving 
salaries or emoluments amounting lo Rs.' 41-10-8 per mensem, 
or Rs. 500 per annum, or upwards, whether resident in any 
such house or not.s Trustees, &c., and agents must furnish 
information, if required, of the names of the persons for 
whom they are trustees, &c., or principals, and make returns 
of the income liable to assessment under clause 5 of the table. 6 
An officer or person exercising all or any of the powers of a 
Collector under the Act may, at the instance of any person re- 
specting whose assessment, or the amount thereof, any doubt 
exists, require any person to furnish the necessary information . 7 
If the person who is required to furnish the information does 
not do so he is liable to imprisonment for one month, or to a 
fine extending to Rs. 500, or to both. 8 If the information 
given is false to his knowledge or belief, he is liable to imprison- 
ment for six months, or to a fine extending to Rs. 1,000, or to 
both .9 

4) s. 39; ib, 6 ) ss. 42. 43, ib. 8} s. 4?, ib. 

5) 4i* ib. 7 ) s. 44, ib. 9) ib. 
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INDEMNITY AND GUARANTEE 

AuTHOsmEs-Act IX of ,87. (Contract), Chapter VIII ■ Act XXVT r 

egotiable Instruments). ' XXVI of 1881 

INDEMNITY. 

What is a contract of indemnity.— It is a , 
which one party promises to save the other from loss by 

him by the conduct of the promisor himself, or by the mil t0 
of any other person- : A contracts to indemnify R * - UCt 

the consequences of any proceedings which C mavhti ga ! nst 
B m respect of a certain sum of Rs. 200. This Va rnn? gainSt 
indemnity. A contract of indemnity may be express nrfV ° f 
as in the case of an implied contract of indemnity h f lrn P he d, 
assignee and assignor of a lease in resnect of d/ between tlle 
may be made on the assignor by the lessor » f d “ ands whic h 

-Sf , pm S 1 ?° laer wh “ ««• 

«copy,f his authority, is eolltfedto reco”ffrom”LT hm - ,he 
(1) all damages which he may be comnelleri pornisor > 

m respect of any matter tn wKrVi-i ^ any suit 

applief ; (,) a nL i “S 0 he t^b*om?,lS',r 

such suit, if, in bringing or defending it h. S ° P * y ln an ? 
the orders of the mamknr A *’ ■ dld not contravene 

prudent for him to act in the absence U wou ^ d have been 
nity,or if the promiS 1 ** 1 ? Mtiac *' indem * 

suit ; (3) all sums which he bnn g or defend the 

any compromise of any such suit if Under - he terms of 

contrary to the orders of the promisoh Ld 0 ™^ 0 ™ 86 '? S not 
would have been nrudent fnr i-K/F • ^ was one which it 

of any contract of P indemnity or ifi t0 . make in the absence 
to compromise the suit^See « 

Guarantee. 

mise, or dis^argerteTabih^y ^f VtN t0 perform the P r °- 

default. The pefson Jho S’the ,, 1 ^*, * f se of his 
the person in respect of those default the 1S “ ed the SUret ^’ 
called the principal debtor and the it 1S gIven is 

guarantee is given is called the creditor ° Whom the 

either oral or written^ creditor. A guarantee may be 

1 f‘ * 1 2 * +> Act IX of 1872. . ’ 7 06 a 

9) I. L. R., s Cal., 811. 3 s. 125, Act IX of 1872. 

4} S. 126, 1b, 7 
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sufficient consideration to the surety forgiving the guarantee 3 : e*g., 
B requests A to sell and deliver to him goods on credit. A agrees 
to do so, provided C will guarantee payment. C guarantees the 
payment in consideration of A’s promise to deliver the goods. 
This is a sufficient consideration for C J s promise, because benefit 
to the surety himself is not necessary to support the considera- 
tion for his promise . 5 « 

The liability of the surety is co-extensive with that of the 
principal debtor, unless it is otherwise provided by the contract : 
e.g., A guarantees to B the payment of a bill of exchange by C, 
the acceptor. The bill is dishonoured by C. A is liable not 
only for the amount of the bill, but also for any interest and 
charges which may have become due on it . 6 

A continuing guarantee is one which extends to a series of 
transactions : e,g, A guarantees payment to B, a tea dealer, to 
the amount of £100 for any tea he may, from time to time, 
supply to C. B supplies C with tea to above the value of ^ioo, 
and C pays B for it; afterwards B supplies G with tea to the value 
of ^200. C fails to pay. The guarantee given by A was a con- 
tinuing guarantee, and he is accordingly liable to B to the extent 
of £ioqJ A continuing guarantee may at any time be revoked 
by the surety, as to future transactions, by notice to the creditor , 8 
and the death of the surety operates, in the absence of any contract 
to the contrary, as a revocation of a continuing guarantee, so far 
as regards future transactions . 9 A continuing guarantee, given 
either to a firm or to a third person, in respect of the transactions 
of a firm, is, in the absence of agreement to the contrary, revoked 
as to future transactions by any change in the constitution of the 
firm to which, or in respect of the transactions of which, such 
guarantee was given. 1 — See “ Bonds 

Private agreement between co-sureties. — When two 
persons contract with a third person to undertake a certain liabi- 
lity, and also contract with each other that one of them shall be 
liable only on the default of the other, the third person not being 
a party to such contract, the liability of each of such two persons 
to the third person under the first contract is not affected by the 
existence of the second contract, although such third person may 
have been aware of its existence 2 : e.g, A &nd B make a joint 
and several promissory note to C. A makes it, in fact, as surety 
for B, and C knows this at the time when the note is made. 
The fact that A, to the knowledge of C, made the note as surety 
for B, is no answer to a suit by C against A upon the note. 

5) s. 127, 7 ) s. 129, ih. 9} s. 131, ib. 2) s. 132, ib. 

6) s. 128, ib, , 8) s. 130, ib. 1) s. 260, ib. 
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Discharge of surety.— (i) Any variance made without the 
surety's consent, in the terms of the contract between the prin- 
cipal and crediror, discharges the surety as to transactions subse- 
quent X.o the variance 3 4 5 ; (a) the surety is discharged by any contract 
between the creditor and the principal debtor, by which the prin- 
cipal is released, or by any act or omission of the creditor, the legal 
consequences of which is tfce discharge of the principal debtor.* 
This rule is based on the principle that the engagement of a 
surety is accessory to a principal obligation, and that as an acces- 
sory obligation cannot exist without its principal, the extinction of 
the latter necessarily induces that of the former; (3) a contract 
between the creditor and the principal debtor, by which the 
creditor makes a composition with, or promises to give time to, 
or not to sue the principal debtor discharges the surety, unless the 
latter assents to such contract. 3 (4) But when the holder of an 
accepted bill of exchange enters into any contract with the acceptor 
which, under ss. 134 or 135 (v. ante), would discharge the other 
parties, the holder may expressly reserve his right to charge the 
other parties, and in such case they are not discharged. 6 7 {5} If 
the creditor does any act which is inconsistent with the rights of 
the surety, or omits to do any act which his duty to the surety 
requires him to do, and the eventual remedy of the surety him- 
self against the principal debtor is impaired, the surety is dis- 
charged. 7 

A surety, however, is not discharged in the following 
cases : (t) where a contract to give time to the principal debtor, is 
made by the creditor with a third person and not with the principal 
debtor, the surety is not discharged : eg, ,, C, the holder of an 
over-due bill of exchange drawn by A as surety for B, and accepted 
by B, contracts with M to give time to B. A is not discharged®; 
(2) mere forbearance on the part of the creditor to sue the princi- 
pal debtor, or to enforce any other remedy against him does not 
discharge the surety, in the absence of any provision in the 
guarantee to the contrary? • (3) when there are co-sureties, a release 
by the creditor of one of them does not discharge the others ; 
neither does it free the surety so released from his responsi- 
bility to the other sureties. It is therefore not necessary in 
India for a creditor who wishes to release one surety, and, at the 
same time, to maintain the guarantee given by the other sureties, 
either to reserve his remedies against the latter or to obtain their 
consent. 1 

3) s. 133, ib. 

4) s. 134, ib. 

5) s. 13 5, ib. 

6) Act XXVI of i88r, s. 40. 

7) s. 139, Act IX of 1872. 


8 ) s. 136, ib. 

9) s » I 37 > ib. 

1) s. 138, ib., see Cunningham and 
Shephard's Contract Act, p. 308, 
6th edition. 
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Eight of surety on payment or performance.— Where a 
guaranteed debt has become due, or default of the principal 
debtor to perform a guaranteed duty has taken place, the surety, 
upon payment or performance of all that he is liable for, is invest- 
ed with all the rights which the creditor had against the principal 
debtor. 2 He is also entitled to the benefit of every security 
which the creditor has against the "principal debtor at the time 
when the contract of suretyship is entered into, whether the surety 
knows of the existence of such security or not ; and if the credi- 
tor loses, or without the consent of the surety, parts with such 
security, the surety is discharged to the extent of the value of the 
security. 3 

A guarantee is invalid — (i) when it has been obtained by 
means of misrepresentation made by the creditor, or with his 
knowledge or consent, concerning a material part of the transac- 
tion ; (2) when the creditor has obtained it by means of keeping 
silence as to a material circumstance ; (3) where a person gives 
a guarantee upon a contract that the creditor shall not act upon 
it until another person has joined in it as co-surety, the guarantee 
is not valid if that other person does not join. 4 

Indemnification of surety. — In every contract of guarantee 
there is an implied promise by the principal debtor to indemnify 
the surety ; and the surety is entitled to recover from the principal 
debtor whatever sum he has rightfully paid under the guarantee, 
but no sums which he has paid wrongfully. 5 

Contribution of co-sureties. — Where two or more persons 
are co-sureties for the same debt or duty, either jointly or sever- 
ally, and whether under the same or different contracts, and 
whether with or without the knowledge of each other, the co- 
sureties, in the absence of any contract to the contrary, are liable, 
as between themselves , to pay each an equal share of the whole 
debt, or of that part of it which remains unpaid by the principal 
debtor. Co-sureties who are bound in different sums are liable 
to pay equally as far as the limits of their respective obligations 
permit 6 

Suretyship in the case of negotiable instruments. — 
The maker of a promissory note or cheque, the drawer of a bill 
of exchange until acceptance, and the acceptor, are, in the absence 
of a contract to the contrary, respectively liable thereon as princi- 
pal debtors, and the other parties as sureties for the maker, drawer, 
or acceptor, as the case may be. As between the parties so liable 

2) s. 140, ib., see “ Mortgage," “ Bills 3) s. 141, ib. 

of Exchange and Promissory 4) ss. 142, 143, 144, ib. 

Notes f and “ Transfer of Pro - 5) s, 145, ib. 

fertyT 6) ss, 146, 147, ib. 
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as sureties, each prior party is, in the absence of a contract to the 
contrary, also liable thereon as a principal debtor in respect of 
each subsequent party : eg., A draws a bill payable to his own 
order on B, who accepts. A afterwards indorses the bill to C C 
to D, and D to E. As between E and B, B is the principal debtor 
and A, C and D are his sureties. As between E and A, A is the 
principal debtor and C and 9 D are his sureties. As between E 
and C, C is the principal debtor, and D is his surety ?— (v anfA 
“ Discharge of Surety.” V ' ' 

7) ss. 37, 38, Act XXVI of 1881. 



INJUNCTIONS. 

Authorities— Civil Procedure Code, Ch. XXXV : Act I of 1877 (Specific 

Relief). 

Specific relief is a form of relief which is given (a) by taking 
possession of certain property and delivering it to a claimant j 

(see “ Possession ”) ; (b) by ordering a party to do the very act 
which he is under an obligation to do, /.<?., by ordering “ specific 
performance ” (see “ Contract ”) ; (c) by determining and declaring > 

the rights of parties otherwise than by an award of compensation i 1 ' 

as by a “ declaratory decree ” (see “ Judgments and Decrees ”) ; (d) [ 

by appointing a receiver (see “ Deceivers ”) ; (e) by preventing a 
party from doing that which he is under an obligation not to do. 

Specific relief granted in this form is called preventive relief, 1 

and preventive relief is granted at the discretion of the Court by 

an order called an injunction which may be either temporary or ; 

perpetual. 2 It is entirely a matter of discretion with the Court 

either to grant, or to refuse to grant, an injunction. But this dis- ! 

cretion is not arbitrary, but such that it can be corrected by a 

Court of Appeal ij 

Temporary Injunctions. 

Temporary injunctions are such as are to continue until a 
specified time, or until the further order of the Court. They may f. 

be granted at any period of a suit, and may be applied for on an j. 

interlocutory motion in the suit upon notice to the other side. 

They are regulated by the Code of Civil Procedures In certain 
urgent cases notice may be dispensed with. 4 An order for an in- \ 

junction may be discharged, or varied, or set aside by the Court on J 

application by any party dissatisfied with the order.* An injunc- 
tion to a corporation is binding on its members and officers. 6 

When granted : (a) against waste during the suit.— If 
it is proved in any suit (a) that any property in dispute in the suit 
is in danger of being wasted, damaged, or alienated by any party 
to the suit, or wrongfully sold in execution of a decree, or (b) 
that the defendant threatens, or is about to remove or dispose 
of his property with intent to defraud his creditors, the Court may 
grant a temporary injunction to restrain such act, or give such 
other order for the purpose of staying and preventing the wasting, 

1) Act I of 1877, s. 5. 4) Civ. Pr. Code, s, 494. 

2 ) s. 52, ib. 5) s . 496, ib. 

3) Act I of 1877, s. S3. 6) s. 49s, ib. 
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damaging, alienation, sale, removal, or disposition of the property 
as the Court thinks fit. 7 

(b) To restrain breach of contract or injury. — A plaintiff 
may in any suit for restraining the defendant from committing a 
breach of contract or other injury (whether compensation be claim- 
ed in the suit or not), at any time after the commencement of the 
suit, and either before or afte* judgment, apply to the Court for 
a temporary injunction to restrain the defendant from committing 
the breach of contract or injury complained of, or any breach of 
contract or injury of a like kind arising out of the same contract 
or relating to the same property or right. In case of disobedience* 
this or the injunction mentioned in the last paragraph may be 
enforced by the imprisonment of the defendant for a term not 
exceeding six months, or the attachment of his property, or both. 
If the property is attached, the attachment will not remain in force 
for more than one year, at the end of which time, if the defen- 
dant has not obeyed the injunction, the property attached may be 
sold, and out of the proceeds the Court may award to the plaintiff 
such compensation as it thinks fit, and pay the balance, if any, to 
the defendant. Any injunction may be discharged, varied, or*set 
aside by the Court . 8 

Compensation for issue of.-— If it appears to the Court that 
an injunction which it has granted was applied for on insufficient 
grounds, or if, after the issue of the injunction, the suit is dismiss- 
ed, or judgment is given against the plaintiff by default or other- 
wise, and it appears to the Court that there was no probable 
ground for instituting the suit, the Court may, on the application 
of the defendant, award against the plaintiff in its decree a sum 
not exceeding Rs. 1,000, as compensation to the defendant for 
the expense or injury caused to him by the issue of the injunction. 
The Court cannot award a larger amount than it might decree in 
a suit for compensation. An award so given bars any suit for 
compensation in respect of the issue of the injunction .9 

Perpetual Injunctions. 

A perpetual injunction can only be granted by the decree 
made at the hearing and upon the merits of the suit. The defen- 
dant is perpetually enjoined by such injunction from the assertion 
of a right, or from the commission of an act, which would be con- 
trary to the rights of the plaintiff . 1 

It may be granted to prevent the breach of an obligation 
existing in favour of the applicant, whether expressly or by impli- 
cation. When such obligation arises from contract, the question 

7) s. 492, ib. 8) ss. 493, 49^, ib. 9) s. 497* ib. 1) Act I of 1877, s. 53, 
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becomes one of specific performance of contract, and the Court 
will be guided by the rules and provisions relating thereto (see 
“ Contract”), Apart from contract, when the defendant invades or 
threatens to invade the plaintiff’s right to, or enjoyment of, pro- 
perty, the Court may grant a perpetual injunction in the following 
cases, 2 viz. ; (1) Where the defendant is a trustee of the proper- 
ty for the plaintiff : eg., A, a trustee for B, is about to make an 
imprudent sale of a small part of the trust property. B may 
sue for an injunction to restrain the sale, even though compen- 
sation in money would have afforded him adequate reliefs (2) 
Where there exists no standard for ascertaining the actual 
damage caused, or likely to be caused, by the invasion : eg., A, 
a Hindu widow in possession of her deceased husband’s estate, 
threatens to cut down certain ornamental trees in a park belong- 
ing to the estate : she may be restrained by a perpetual injunc- 
tion at the instance of the heir-expectant.* (3) Where the in- 
vasion is such that pecuniary compensation would not afford 
adequate relief : eg, A, B, and C are members of an undivided 
Hindu family. A cuts timber growing on the family property, 
and threatens to destroy part of the family-house and to sell* 
some of the family utensils. B and C may sue for an injunction 
to restrain him.s (4) Where it is probable that pecuniary com- 
pensation cannot be got for the invasion : eg., A, the owner of 
certain houses in Calcutta, becomes insolvent. B buys them from 
the Official Assignee, and enters into possession. A persists in 
trespassing on and damaging the houses, and B is thereby com- 
pelled, at considerable expense, to employ men to protect the 
possession. B may sue for an injunction to restrain further acts 
of trespass. 6 (5) When the injunction is necessary to prevent 
a multiplicity of judicial proceedings : eg, A improperly uses the 
trade-mark of B. B may (if his use of the trade-mark is honest) 
obtain an injunction to restrain the user, besides claiming damages 
for a particular infringement or infringements.? 

An injunction cannot be granted (1) to stay a judicial 
proceeding pending at the institution of the suit in which the 
injunction is sought, unless such restraint is necessary to prevent 
a multiplicity of proceedings ; (2) to stay proceedings in a Court 
not subordinate to that from which the injunction is sought ; (3) 
to restrain persons from applying to any legislative body ; (4) to 
interfere with the public duties of any department of the 
Government of India, or the Local Government, or with the 
sovereign acts of a Foreign Government ; (5) to stay proceed- 
ings in any criminal matter ; (6) to prevent the breach of a con- 

2 ) s. 54, ib. 4) illust. m, ib. 6) illust. o, ib. 

3) illust. f, ib. 5) illust. n, ib, 7) illust. w, ib. 
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tract, the performance of which would not be specifically enforce,! 
(see “ Contract ”). But when a contract comprises an affirmative 
agreement to do a certain act, coupled with a negative agreement’ 
express or implied, not to do. a certain act, the Court wil? errant ’ 
injunction to perform the negative agreement, although it mav not 
be able to compel specific performance of the affirmative agree- 
ment, provided that the applicant has not failed to perform his uarr 
of the contract 8 : e.g., A contracts with B to sing for 12 months at 
. theatre, and not to sing in public elsewhere. B cannot ob 
tain specific performance of the contract to sing (v. “ Contract”) • 
but he is entitled to an injunction restraining A from sinmna- at 
any other place of public entertainments’; (7) to prevent °on°the 
ground of nuisance, an act of which it is not reasonably clear 
that it will be a nuisance; (8) to prevent a continuing breach in 
which the applicant, has acquiesced ; (9) when equally efficaci- 
ous relief can certainly be obtained by any other usual mode of 
proceeding, except in case of breach of trust; (10) where the 
conduct of the applicant or his agents has been such as to dis- 
him to the assistance of the Court; (n) where the appli- 
no personal interest in the matter. 1 
Mandatory injunction.— The ordinary object of injunctions 
is prevention only. But when, to prevent 'the breach of an obli- 
gation, it is necessary to compel the performance of certain acts 
which the Court is capable of enforcing, the Court may, in its 
discretion, grant an injunction to prevent the breach complained 
of, and also to compel performance of the requisite acts 2 : e.°. 

' l- u buiIdin S s > ol3Structs lights, to the access and use*of 
which B has acquired a right. B may obtain an injunction not 
only to restrain A from going on with the buildings, but also to 
pull down so much of them as obstructs B’s lights. 3 


3) illust. a, ib. 


INSOLVENCY. 

Authorities— ii and 12 Vic., cap. 21 (Indian Insolvent Act) : and Civil 
Procedure Code. 

In Calcutta, Madras, and Bombay. 

Traders and non-traders. — There is no distinction made 
between traders and non-traders in the present English Law of 
Bankruptcy. In the Indian Insolvent Act, however, such a dis- 
tinction is made both in the provisions as to adjudications of 
insolvency obtained by creditors, and as to the circumstances 
under which the Court will grant an order of final discharge. 

Order of proceedings in insolvency. — (1) Petition for 
declaration of insolvency made either by the debtor himself or his 
creditors; (2) vesting order, vesting all the insolvent's property 
in the Official Assignee; (3) filing of insolvent's schedule, set- 
ting out the amount of his property and the number of his credi- 
tors and debtors ; (4) interim order of protection, protecting 
the insolvent from arrest until the hearing ; (5) hearing of the 
petition ; (6) personal discharge of the insolvent, /.<?,, further 
protection from arrest and (if necessary) immediate discharge 
from custody; (7) final discharge of the insolvent. 

Petition toy insolvent debtor. — Any person being a trader 
or non-trader who : (1) is in prison within the respective limits 
of the towns of Calcutta, Madras, and Bombay for any debt 
damages, costs, or money liable to be paid either solely or jointly 
with another, or for contempt of Court for non-payment of money 
only, or of costs taxed or unraxed ; or who (2) resides within the 
jurisdiction of any of the High Courts in the above-mentioned 
towns, and being indebted on account of any such liability, is in 
insolvent circumstances, may at any time apply by petition to 
the Court for the relief of insolvent debtors within the presi- 
dency, in which he may then be, for the benefit of the provisions 
of the Insolvent Act. Persons jointly indebted may apply jointly 
by petition. 1 

Acts of insolvency of non-trader on which creditor 
may petition. — An insolvent not being a trader, who lies in 
prison in the above-mentioned towns for debt, damages, costs, 
or contempt for non-payment of costs, and does hot make satis- 
faction within 21 days, commits an act of insolvency on which 
any of his creditors entitled to payment of the debt, &c., may 
present a petition praying that the debtor be adjudicated an 

j) s. 5, 11 and 12 Vic., cap. 21. 
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insolvent, The Court may decide that the debtor has commit- 
ted an act of insolvency, and may also on the petition of the 
debtor, and upon proof of notice to the creditors or creditor upon 
whose petition he has been adjudged an insolvent, revoke or 
confirm such adjudication . 2 

Acts of insolvency of trader on which creditor may 
petition. — Any person being a trader who: (1) has been in 
prison for 21 days for debt; or (2) with intent to delay or defeat 
his creditors either (a) departs from the limits of the jurisdiction 
of any of the High Courts ; or (b) (with like intent) departs from 
his usual place of business or abode within the limits of the said 
jurisdiction ; or (c) (with like intent) makes a fraudulent gift, grant, 
conveyance, or transfer of any of his lands, money, or goods ; or 
(d) fraudulently (and with like intent) allows his lands, money, 
or goods to be taken in execution, attached, or sequestered, may, 
on the petition of a creditor, or of two or more persons being 
partners in trade and creditors to the amount of Rs. 500, or of 
any two creditors to the amount of Rs. 700, or of any three or 
more creditors to the amount of Rs. i,coo, be adjudicated an 
insolvent. The Court may, however, upon the petition of the 
person so adjudged to be insolvent, and upon proof of notice to 
the creditor or creditors upon whose petition such adjudication 
has been made, revoke or confirm such adjudication^ 

Vesting order. — Upon the filing of any petition by a debtor, 
or adjudication by the Court, property of every kind belonging 
to the debtor (except the wearing apparel, bedding, and other such 
necessaries of himself and his family, and the working tools and 
implements of himself and his family not exceeding the value of 
Rs. 300) vest in the Official Assignee of the Court, who has full 
powers thereby to possess himself of all the property of the 
debtor and to recover any debt or property that may be due to 
him. 4 

Effect on vesting order of dismissal of petition.— If 

after a vesting order has been made, the petition of insolvency is 
dismissed or the adjudication set aside, the vesting order becomes 
null and void, but all acts done by the Official Assignee whilst it 
was in force are good and valid.s 

Schedule. — A debtor when petitioning for relief, or when 
adjudicated an insolvent by his creditors, must deliver to the 
Court a schedule, in one portion setting out his property (called 
the “ estate paper ”) and in another a list of his debtors and 
creditors, and the amount of the debts due from, or owing to 
them 
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Interim order of protection*— The Court may, if it thinks 
fit, after the necessary schedule has been filed, make an interim 
order for the protection of the insolvent from arrest. Such an 
order may apply either to all the debts or liabilities mentioned 
in the schedule, or to any of them as the Court thinks fit. The 
effect of the order is to protect the insolvent from being arrest- 
ed, or detained in prison for any debt or liability to which the 
order applies, until the hearing of the case . 6 

The hearing. — After the petition and schedule of the insol- 
vent have been filed, or after adjudication and filing of the 
schedule, the creditors are served with a notice appointing a 
day for hearing the petition of the insolvent and any other appli- 
cations in the matter of the insolvency. On the day appointed, 
the insolvent or any creditor will be heard in support of, or in 
opposition to, the petition, or against, or in support of, the order 
of adjudication. The Court may, either on the day of hearing 
or any other day, summon the insolvent’s wife, or any person who 
may be known or suspected to be indebted to the insolvent, or 
to have any property of the insolvent in his possession, or any 
one who may be able to give information respecting the estate or 
dealings of the insolvent. The debtor is then either declared an 
insolvent or not, as the case may be, and a day fixed for proof 
of such claims by the creditors as are not admitted by the 
insolvent Subsequently a day is fixed, on notice, for the making 
of a dividend (if any). On this day all parties interested are 
heard, as also all objections to the schedule of the insolvent and 
to the account and conduct of the assignee. The claims of any 
creditor not previously heard or determined are dealt with by 
the Court. A dividend is either then declared, or its declaration 
postponed, as the case may be . 7 

Personal discharge. — The Court may declare that an insol- 
vent is entitled to his personal discharge. The effect of such a 
declaration is to protect the person of an insolvent from arrest in 
respect of all demands inserted in the schedule or established in 
the same Court . 8 The granting of personal discharge is within 
the discretion of the Court. It will depend mainly on the con- 
duct of the insolvent in the incurring of the debts which have 
brought about his insolvency. An insolvent who fraudulently 
conceals his effects, destroys or falsifies his books, gives 
undue preference to any of his creditors, may be punished 
with imprisonment for a period not exceeding two years, and his 
personal discharge postponed until the expiration of that period . 9 
An insolvent who fraudulently contracts debts, or raises a 

6) s. 13, ib. 8) s. 47, ib. 

7) ss. 35—41, ib. 9) s. 50, ib. 
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vexatious or frivolous defence is not entitled to his discharge . 1 
Any creditor may oppose the personal discharge of an insolvent 
An order of discharge (except in cases of appeals) is final and 
conclusive, unless obtained fraudulently, or issued erroneously . 2 
An insolvent though discharged may be at any time (at the 
request of the Official Assignee) further examined touching his 
estate . 3 

Final discharge of non-trader.— An insolvent hat being 
a trader may, whenever his estate has sufficed to pay one-third of 
his debts, or where the majority in number and value of his credi- 
tors consent to such an application, apply for an order of final 
discharge* 

Final discharge of trader.— The Court may, on the appli- 
cation of an insolvent trader (provided he has filed Ms schedule) 
at any time make an order for his final discharge . 5 

Procedure in making order.— An order nisi is first made 
and notices issued to the creditors. On the further hearing the 
Court will either dismiss the petition for final discharge, or make 
the former order absolute. Any creditor may oppose the final 
discharge. 

The effect of a final discharge differs in the case of traders 
and non-traders. In the case of the former the effect of the order, 
generally speaking, is to discharge the insolvent trader personally 
and also his after-acquired property from all demands, except 
debts due to the crown, and debts and liabilities incurred by fraud 
or fraudulent breach of trust . 6 In the case of a non-trader the 
effect of the order is to discharge the insolvent personally and all 
his after-acquired property from the demands only of those credi- 
tors named in the order nisid 

Special Assignee. — In each of the presidencies there is an 
Official Assignee, who is generally the assignee of every insol- 
vent's estate and effects. If, however, at any time after the making 
of a vesting order any creditor or creditors of the insolvent wish 
the property of the insolvent to be invested in some person or 
persons chosen by them, they may present a petition to that effect 
to the Court The latter will appoint a time and place for 
election when all creditors whose debts amount to Rs. 100 or 
upwards who are included in the schedule, or who have proved their 
debts, are entitled to vote . 8 The person or persons so chosen will 
be appointed by the Court Special Assignee or Assignees of the 
estate of the insolvent Special Assignees may be removed by 
order of Court in case of unwillingness to act, removal from out 

x) s. ST, ib. 3} 3.58,1b. 5) s. 6o, ib. 7} 5,59,*. 

,■ a) s. 56, ib. 4) s. 59, ib. 6) ib. 8) s. 17, ib. 
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of the jurisdiction of the Court, incapacity or misconducts The 
Remuneration of the special assignee must be fixed by the 
creditors at the time of election. 1 

After the vesting order, no distress for rent previously 
due can be made by the landlord on the goods and effects of the 
insolvent. 2 The landlord must prove for the amount due, and is 
entitled only to receive a dividend with the other creditors. He 
will be entitled to distrain if the insolvent’s petition is dismissed 
or the adjudication set aside. 

Property in the order and disposition of an insolvent 
deemed his property. — In order to protect the general credit- 
ors of a trader from the consequences of false credits which 
might be obtained by an insolvent, if allowed to have the posses- 
sion and disposition of property not really his own,' any goods 
which at the time of petition or adjudication are in the possession, 
order, or disposition of an insolvent, by the consent and permis- 
sion of the true owner, and of which property such insolvent is 
reputed owner, or of which he has taken upon him the sale, alter- 
ation, or disposition as owner, is deemed to be his property, and 
will, on the making of a vesting order, become vested in the Official 
Assignee. 3 

Void and fraudulent conveyances. — A voluntary convey- 
ance, assignment, or transfer of any estate, goods, or effects what- 
ever to any creditor, or to any person in trust for any creditor by 
an insolvent, if made by him when in insolvent circumstances, 
and within two months before the date of the petition or adjudi- 
cation of insolvency, or if made with the view or intention of 
petitioning the Court for his discharge from custody or of com- 
mitting an act of insolvency, is fraudulent and void against the 
assignee of such insolvent. *• 

Wages of servants and clerks. — See “ Masters, Servants 
and Apprentices? 

Position of parties indebted to the insolvent.— Persons 
indebted to, or holding property (except stocks) of an insol- 
vent after his petition or adjudication and before his final dis- 
charge may, upon the petition of any assignee or creditor whose 
debt has been proved, be compelled to deliver over such pro- 
perty, or pay such debts, to the assignee. Such delivery and pay- 
ment is a good discharge against all persons whatsoever to all 
intents and purposes. 5 

Insolvent married women.— See “ Husband and Wife? 

Pending suits in any Court in British India against an in- 
solvent at the time of insolvency, and all proceedings therein 

9) s. 18, ib. a) s. 22, ib. 4} s . 24, ib. 

1) s. 19, ib. ' 3) s, 23, -ib, . ... 5} s. 2d., 

W, HB 21 
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Insolvent lunatics.— See “ Lunacy 

Appeals.— Any person aggrieved by any adjudication order or 
proceeding of any Insolvent Court may appeal within IZ 
month.? one 

In the Mofussil. 

Authority— -Civil Procedure Code, Ch. XX. 

Application for declaration of insolvency Anv iudo 

ment-debtor arrested or imprisoned in execution of a decree for 
money, or against whose property an order of attachment has been 
made m execution of such a decree, may apply in writing to hf* 
declared an insolvent. Any holder of a decree for money urn 
apply in writing that the judgment-debtor may be declared an 
insolvent. Every such application must be made to the District 
Court within the local limits of whose jurisdiction the iudanent 
debtor resides, or is in custody, « or to such other Court as the 
Local Government has by notification invested with insolvent 
jurisdiction.? u( -y 

Contents of application by judgment-debtor. — The an 

plication, when made by the judgment-debtor, must be sinned and 
verified and must set forth (a) the fact of his arrest or imprison 
ment, or that an order for the attachment of his property has 
been made, the Court by whose order he was arrested or imprison 
ed, or by which the order of attachment was made, and, where 
he has been arrested or imprisoned, the place in which he is in 
custody , (6 ) i the amount, kind, and particulars of his property, and 
the value of any such property not consisting of money ; (c) the 
place or places m which such property is to be found : (d) his will- 
ingness to put it at the disposal of the Court ; W the amount 
and particulars of all pecuniary claims against him ; and (/) the 
names and residences of his creditors, so far as they are known 
to, or can be ascertained by, him. 1 3 

By decree-holder.— The application when made by the holder 

forth vl “oney must be signed and verified, and must set 
forth the date of the decree, the Court by which it was passed, 
the amount remaining due thereunder, and the place where the 
judgment-debtor resides or is in custody 2 V 
Procedure at b*earing.-The Court will fix a day for hear- 

cred^ whp Ce th 1Ven l r the k° lder of the decree > and the other 
annhcnnt *5* * the judgment-debtor or (where the 

d t ecr K ee ' holder ) on the judgment-debtor and other 
persons claiming to be creditors. On the day so fixed, the Court 


6) S.49. 

7) s. 73. 


8 ) s. 344, Civ. Pr. C, 

9 ) s. 360, ib. 


*) s - 345, itf. 
2) ib. 
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will examine the judgment-debtor, in the presence of the persons 
on whom notice has been served or their pleaders, as to his then 
circumstances and as to his future means of payment, and will 
hear the said decree-holder, the other creditors mentioned in the 
application, and any other persons alleging themselves to be 
creditors, in opposition to the judgment-debtor’s discharge ; and 
will, if it thinks fit, grant time to the decree-holder and other cre- 
ditors or persons to adduce evidence showing that the judgment- 
debtor is not entitled to be declared an insolvents 
Declaration of insolvency. — If the Court is satisfied (a) 
that the statements in the application are substantially true ; (b) 
that the judgment-debtor has not, with intent to defraud his cre- 
ditors, concealed, transferred, or removed any part of his property 
since the institution of the suit in which was passed the decree in 
execution of which he was arrested or imprisoned, or the order of 
attachment was made, or at any subsequent time ; (c) that he has 
not, knowing himself to be unable to pay his debts in full, reck- 
lessly contracted debts or given an unfair preference to any of his 
creditors by any payment or disposition of his property ; (d) 
that he has not committed any other act of bad faith regarding 
the matter of the application, the Court may declare him to be 
an insolvent, and may also, if it thinks fit, make an order appoint- 
ing a receiver of his property, or, if it does not appoint such 
receiver, may discharge the insolvent. If the Court is not so satis- 
fied it will make an order rejecting the application. * 

Proof of debts. — The creditors mentioned in the application, 
and any other persons alleging themselves to be creditors of the 
insolvent, must then produce evidence of the amount and parti- 
culars of their respective pecuniary claims against him ; the Court 
will by order determine the persons who have proved themselves 
to be the insolvent’s creditors and their respective debts ; and 
will frame a schedule of such persons and debts ; the declaration 
of insolvency then becomes, and has the effect of, a decree in 
favour of each of the creditors for their respective debts. 5 

Partners. — A partner in an insolvent firm, or, when he has 
died before the insolvency, his legal representative, cannot prove 
in competition with the creditors of the firm. 6 

Creditor not mentioned in schedule, — Any creditor of 
the insolvent who is not mentioned in the schedule may apply 
to the Court for permission to produce evidence of the amount 
and particulars of his pecuniary claims, against the insolvent, and 
if he proves his claim, his name will be inserted in the schedule.? 
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Alteration of schedule. — Any creditor mentioned in the 
schedule may apply to the Court for an order altering the sche- 
dule so far as regards the amount, nature, or particulars of his own 
debt, or to strike out the name of another creditor, or to alter the 
schedule so far as regards the amount, nature, or particulars of the 
debt of another creditor. 8 







Effect of appointing receiver. — An order appointing a 
receiver has the effect of vesting in the receiver all the insolvent’s 
property (except properties not liable to attachment or sale— See 
“ Attachment ,” p. 72), whether set forth in his application or not. 9 

His duties. — The receiver must give security and possess 
himself of all the property of the insolvent (not specially ex- 
cepted as above) and must proceed under the direction of the 
Court (a) to convert the property into money ; ( 6 ) to pay 
thereout debts, fines, and penalties (if any) due by the insolvent 
to Government; (c) to pay the decree-holder’s costs; (d) to 
discharge, according to their respective priorities, all debts se- 
cured by mortgage of the insolvent’s property ; ( e ) to distribute 
the balance among the scheduled creditors rateably according 
to the amounts of their respective debts, and without any prefer- 
ence. The receiver is entitled to a commission, to be fixed by 
the Court, not exceeding the rate of five per centum upon the 
amount of the balance so distributed. The surplus, if any 
must be given to the insolvent or his legal representative In 
local areas where the execution of decrees has been placed in 
the hands of the Collector, the powers of the receiver are specially 
defined and limited. 1 r y 

Discharge of insolvent: future liability. -On the receiver 
certifying that the insolvent has placed him in possession of his 
property, or has done everything in his power for that purpose 
the Court may discharge the insolvent upon such conditions Of 
any) as it thinks fit. 2 An insolvent so dischargeds or discharged 
by order of the Court when it does not appoint a receiver (v. ante) 
cannot be arrested, or imprisoned, on account of any of the 
scheduled debts.? But (subject to the provisions in the next 
paragraph) his property, whether previously or subsequently acquir- 
ed (save the particulars exempted from attachment (v. ante) and 
except the property vested in the receiver) will, by order of the 
Court, be liable to attachment and sale until the debts due to the 
scheduled creditors are satisfied to the extent of one-third or until 
the expiry of twelve years from the date of either of the above- 
mentioned orders of discharge.* 


3 


s. 353. ib. 
s. 354. »b. 


*) ss- 355. 356. ib. 
?}' s. 355, ib. 


3) ' s. 357, ib. 

4) ib. 
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Discharge from all future liability. — If the aggregate 
amount of the scheduled debts is two hundred rupees or a less 
sum, the Court may, and in any case after the scheduled debts 
have been satisfied to the extent of one-third, or after the expiry 
of twelve years from the order of discharge, the Court will declare 
the insolvent so discharged absolved from further liability in re- 
spect of such debts.* * 

Dishonest applicants. — Whenever, at the hearing of an 
application for declaration of insolvency, it is proved that the 
applicant has (a) been guilty, in his application, of any conceal- 
ment, or of wilfully making any false statement as to the debts 
due by him, or respecting the property belonging to him, whether 
in possession or in expectancy, or held for him in trust ; (b) 
fraudulently concealed, transferred, or removed any property; or 
(c) committed any other act of bad faith regarding the matter of 
the application, the Court will, at the instance of any of his cre- 
ditors, sentence him to imprisonment for a term which may extend 
to one year from the date of committal ; or may, if it think fit, 
send him to the Magistrate to be dealt with according to law. 6 

Calcutta, Madras, Bombay. — None of the foregoing pro- 
visions apply to any Court having jurisdiction within the limits 
of the towns of Calcutta, Madras, or Bombay, 7 or extend or apply 
to any Judge of a High Court in the exercise of jurisdiction as an 
Insolvent Court. 

Administration of insolvent estate.—In the administra- 
tion by the Court of the property of any person, if such property 
proves to be insufficient for the payment in full of his debts and 
liabilities, the same rules are observed as to the respective rights 
of secured and unsecured creditors, and as to debts and liabilities 
proveable, and as to the valuation of annuities and future and 
contingent liabilities respectively, as may be in force for the time 
being with respect to the estates of persons adjudged insolvent ; 
all persons who in any such case would be entitled to be paid 
out fo such property may come in under the decree for its admin- 
istration, and make such claims against it as they may be entitled 
to do. These provisions apply both in the Mofussil and in the 
Presidency towns. 8 

S) s. 358. ib. 6) s. 359, ib, 7) s. 360, ib. 8) s. 213,1b. 
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Act y of 1866 : Crawley's Life France 1 
Evidence Act ; and cases cited. ’ 

Life. 

•act Act : Act III of 1874 : Evidence Apt : Acts V! 
1877 ; IV of 1882, and cases cited. 

offi if , e p0licy , iS simply a contract that in consideration 
of a certain annual payment the company will pay at a future time 
a fixed sum calculated by them with reference to the value of the 
premiums which are to be paid in order to purchase the postponed 

! COnt - act made on ?. for aI1 with a condition to 


payment. 1 It is a contract made < " * “ * ■ 

be performed de anno in annum , and if the condition is not per- 
formed in any year the contract is at an end. 2 The English 
Statutes as to marine and other policies do not apply to India.s 

J2? C t h“ insure> — Insurance being a contract entered into 
between the person granting the insurance (the insurer) and the 
person effecting it (the insured) by an instrument in writing called 
a pokey any person may insure who may contract, and the general 
incapacity of infants and lunatics therefore extends to contracts 
15 e “e See “ Contract.” Any married woman may 

f °k 1Cy u° f u ife lnsurance on h er own behalf and indepem 
dently of her husband. ■* See “ Husband and Wife.” P 

band for ben efit of wife and child- 
ren. — See “Husband and Wife” 

Insm-able interest. — The Statute 14 Geo. Ill, c. 48, prohi- 

hfrih? grantlng 7 ° f P olicies of insurance without an interest 
““ „ f thmg 1 . nsured does not extend to India, but all contracts by 
3 ?k Wa f enng or gamm § are void (v. “ Gaming and Wagering ”) 
“ d - ^ re [" re a Person effecting an insurance in India must have 

snmM mtereSt in the life assured - 5 Every person is pre- 
Fl d have an interest in his own life, and to any amount. 6 

? n %l e , of insu . ra “ ce of the lives of others, the insurable 
interest that is required must be a pecuniary one : accordingly a 

insure , f t° ?? terest L" the life of his son > and cannot 

insure his son s life for his own benefit.? A wife is presumed to 

have an interest m her husband’s life. 8 Both the trustee and the 

2) ^ cY°6i8 V ‘ C '’ 1 K ' & J " 223- s) 1 T ayl. & Bell, 378. 

3 xTayli 3 Bell Aar 6 ! 1 M - & Rob., 488. 

4 ) Act III of 1874/s. 5. 



cestui qne trust have an insurable interest in the trust-property.s A 
creditor may insure the life of his debtor to the extent of his 
debt. A surety has an insurable interest in the life of his principal . 1 
One of two persons who are jointly liable on a bond has an insur- 
able interest in the life of the other to the extent of half the amount 
secured by the bond . 2 A contract to employ a person as a clerk at a 
salary for a fixed term has been held to give the clerk an insur- 
able interest in the life of the employer up to the amount of the 
salary, for so much of the term as was unexpired at the date of 
effecting the insurance .3 A contract of life insurance has nothing 
in common with a contract of indemnity (v. post). The interest 
in the life of another need not be a continuing one : it is suffi- 
cient if the interest exists at the time of making the policy : e.g., 
A insures B’s life for Rs. 1,000, the amount of a debt owing by 
B to A : subsequently B pays A, and afterwards dies. A can, 
although paid by B, recover the amount insured from the in- 
surers. ^ 

Questions in proposal form. — A person wishing to effect 
an insurance must first fill in a proposal form containing ques- 
tions as to his health, age, mode of life, habits, &c., and sign a 
declaration, varying in form in the different companies, but which 
is generally to the effect that the answers are true, and that the 
declaration, shall be the basis of the contract, and that any untrue 
statement, omission, or suppression shall avoid it. The declara- 
tion and the policy together form the contract* A declaration of 
this kind makes truth a condition precedent to liability, and any 
misstatement, innocent or not, material or not, avoids the policy . 6 
Fraud of course vitiates every contract : but in contracts of insu- 
rance not only must every statement be true, but nothing mate- 
rial must be kept back. “ The question whether any fact should 
be communicated depends upon whether it is in itself material, 
and not upon the opinion of the party whether it is so; for 
policies are entered into upon an implied contract that everything 
material shall be disclosed by the assured, equity requiring that 
the two parties should contract pari passu, which can only be the 
case when the knowledge of the assured is so communicated.” 
It is not sufficient to answer the questions in the proposal form 
correctly if the person about to be insured knows of other mate- 
rial facts concerning which he has not been asked. If he knows 
of such facts he must state them. The greatest caution is there- 
fore necessary in filling up the proposal form, and, in the absence 
of specific knowledge, the declarant should speak as to his belief 

9) ^Ves.> 253. 4 ) 15 C. B., 365. 
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only.7~~(v. “Contract” “Fraud,” and “Misrepresentation.”) On 
the construction of the questions contained in the proposal, it has 
been held that “ disorder tending to shorten life” means a 
disorder which generally has that tendency, not any disorder of 
which the assured may afterwards happen to die. 8 “Afflicted 
with or subject to fits ” means that the constitution of the 
assured was naturally liable tofflts, or by accidents or otherwise had 
become so liable, not that the insured never had a fit.® Faint- 
ing fits are not deemed fits by doctors so as to be within the 
words “ epileptic or other fits.” 1 “ Afflicted with gout ” means 
sensibly afflicted with gout, not that the assured has had symptoms 
which a medical man could detect as denoting the presence of 
gout in the system. 2 ** Spitting of blood means a spitting of 
blood either from unascertained causes, or as a symptom of a 
disease tending to shorten life, and does not include spitting of 
blood from an ulcerated throat or accidental cause. 3 Except 
when arising from trivial causes, it is advisable to state the fact of 
spitting of blood to enable the company to ascertain whether it 
proceeded from serious disease or not. A warranty that a Ilf© is 
a good one means that the general state of the health is good, 
not that there are no seeds of disorder in the system. 

References to medical attendant and friend. — The refer- 
ence should be to the person who is best acquainted by experience 
with the constitution of the individual, and to the usual or ordi- 
nary medical attendant. Where there is a family doctor, but the 
insured has been lately attended by another doctor, mention 
should be made of the latter : where the insured had been for 
many years attended by one doctor, but had lately taken another 
who had only seen him once or twice, the giving of the name of 
the latter as the usual medical attendant, without mentioning the 
circumstances under which the assured was attended was held to 
vitiate the policy. It is advisable to be explicit on this head, and 
give all such information a^s may enable the insurance company 
to ascertain the state of the health of the assured at the date of 
proposal. False statements by medical and other referees will 
not, unless made collusively with the insured, affect the insurance. 4 

Suicide. — The words “commit suicide” mean killing, and 
not merely felonious killing of oneself. It includes every case 
of self-destruction by a man knowing the probable consequences 
of his act, and doing the act voluntarily, and intending such con- 
sequences to follow. The fact that, at the time of committing 

7) drawley, p. 35 : Bunyon’s Life In- ' 2} 3 ib., 440. 

suranca, 2nd ed. , p. 30, 3) 14 M. & W., 95. 

8} 4, Taunt., 763, 4) Crawley, pp. 39—41. See 3 M. & 

9) . 1 Mo. & R., 498. W., 505: L. R., 6 App. Cas., 

1} 1 F. & F., 116. 634 i Bing., 503.. 
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suicide, the assured was of unsound mind, is immaterial It is 
not necessary that the man should be able to distinguish between 
■j*j a lit and wrong, and to appreciate the nature and quality of the 
.act, so as to be a responsible moral agent. A person can, how- 
ever, in terms insure against suicide while of unsound mind. If 
there is no condition in the policy for forfeiture in the event of 
suicide, suicide during insanity, (non-felonious suicide) will not 
make the insurance void. A condition that, in the event of felo- 
nious or wilful suicide, the policy shall remain good, is void as 
being against public policy. 3 

Previous refusal of life. — The circumstance whether the 
life has been accepted or declined elsewhere is most material. 6 

Termination of risk. — The loss insured against must occur 
during the continuance of the risk : eg., A insures his own life 
for one year on the 1st January 1891, and in August of the same 
year receives an injury of which he dies in February 1892 : the 
insurer is not liable . 7 

Forfeiture for non-payment. — In policies there are gene- 
rally two kinds of stipulations as to payment : (1) that if the pre- 
mium is not paid by a certain day the policy is void with liberty 
to the assured to revive the policy on payment within a certain 
further period ; (2) that the insurance shall be valid if the pre- 
mium is paid within the days of grace. In the first case it is 
necessary to effect revival of the policy that the assured should 
be alive at the time of payment ; 8 in the latter case, the policy 
stands good, even if the assured dies within the days of grace, 
on payment of the premium within that time. Insurance" com- 
panies, as a general rule, in the case of death during the days of 
grace before payment of the premium, pay the sum insured less 
the premium due. 

Proof of ag© and death, — Proof of age, unless already 
admitted, must be furnished by a certificate of baptism or birth. 
Proof of death is in general furnished by the certificate of the 
doctor attending the deceased. “ Proof satisfactory to the 
directors” means reasonable proof . 9 

Absence for seven years. — If a man has not been heard 
of for seven years, though enquiry and search has been made 
amongst those who if he were alive would be likely to hear of 
him, a presumption in law arises that he is dead, 1 There is no 
presumption that he died at any particular time within the seven 
years. 2 

s) Cf. 4 Bligh., N. S., 194 : 30 L. J., 7) 1 T. R., 252. 

Ch. 5 six : 5 M. & G., 658 : 3 8) 2 C. B. (N. S.), 257. 

,, 437- 9) 4 El. & Bl. 254 ; 1 B. & S„ 782. 

o) 4 id. LCj, 514: xi Ch. Div., 370; 1) Evidence Act, s. 108. 

18 W. R., 396 (Eng.). 2) sCh.,139. 
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Repayment of premiums. — The insurers may be com- 
pelled to repay premiums if the policy is avoided on the ground 
of the fraud of the insurers, or on the ground of mistake, or for 
the innocent misrepresentation of the insured, 3 or for illegality * 
e.g, want of insurable interest.* The insurers are, however, 
entitled to retain the premiums if the condition of the contract 
is such ; or if the policy is avoided for the fraud of the insured. s 
Accident policies. — Accident policies, which are similar in 
most respects to ordinary contracts of life assurance, are policies 
issued insuring a gross sum payable on death and a fixed weekly 
allowance, as compensation on total or partial disablement, or 
either a gross sum or weekly compensation alone. Risks are 
classified according to the nature of the occupation of the insured. 
They differ from life policies in that no medical examination is re- 
quired. Contracts issued by the various offices differ in their terms, 
but the following are general characteristics of an accident policy. 
No claim is payable in respect of death or injury by accident or 
violence, unless caused by external and material causes, and 
unless in case of death, death takes place from such accident or 
violence within three months from the occurrence of the accident, 
and in cases of n on-fatal injury, disability commences within 
one month. A limit is fixed to the sum payable on any number 
of accidents within the year ; and when death ensues sums paid 
for disablement are deducted. Death by suicide, or death or 
injury by the hand of the law, or while drunk, or by voluntary 
exposure to unnecessary danger, or by disease caused by injury 
or injury caused by disease, are excepted from the risks insured 
against. Engaging in a more hazardous occupation than that 
in which the assured was, and was stated to be, at the time of 
the policy, invalidates the policy. Notice in writing of the claim, 
with full particulars, must be given within the fixed time for so 
doing from the occurrence of the accident or violence. 6 

Insurable interest.— As in the case of other insurances, an 
insurance against death by accident requires an insurable 
interest. 

What is an accident. — In the term “ accident 99 some vio- 
lence, casualty, or vis major is necessarily involved : thus disease 
or death engendered by exposure to heat, cold, or damp, the 
vicissitudes of climate or atmospheric influences, cannot be 
considered accident, at all events unless the exposure itself is 
brought about by circumstances which give it the character of 
an accident. Thus, if from the exposure to the weather a sailor 
should catch cold and die, such death would not be accidental, 


3) 4 Taunt., 740. 

4) 3 Y.&C.(Ex.), 175. 


5} 3 Burr., 1, 361 : Crawley, 138, 139. 
6) Crawley, 140 — 142. 
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although, if being obliged by shipwreck or other disaster to quit 
the ship and take to the sea in an open boat, he remained ex- 
posed to wet and cold some time, and death ensued therefrom, 
the death might properly be held to be the result of accident. 
In one sense disease or death through the direct effect of a known 
natural cause, may be said to be accidental, inasmuch as it is 
uncertain beforehand whether the effect will ensue in any par- 
ticular case. Exposed to the same malaria or infection one man 
escapes, another succumbs. Yet disease thus arising has always 
been considered not as accidental but as proceeding from the 
natural causes. 7 

Sunstroke.*— Where the insured, who was the mate of a ship, 
died of sunstroke received off Aden in the ordinary discharge of 
his duties, it was said : “ The disease called sunstroke, though the 
name would at first seem to imply something of external violence, 
is so far, as we are informed, an inflammatory disease of the brain 
brought on by exposure to the too intense heat of the sun’s rays. 
It is a disease to which persons exposing themselves to the sun 
in a tropical climate are more or less liable, just as persons ex- 
posed to the other natural causes to which we have referred are 
liable to disastrous consequences therefrom. The deceased in the 
discharge of his ordinary duties about his ship became thus 
affected and so died. We think for the reasons we have given 
(see preceding paragraph ) that his death must be considered as 
having arisen from a natural cause, and , not from accident 
within the meaning of this policy.” 7 8 9 

Railway accident. — A railway accident is an accident occur- 
ring in the course of travelling by railway and arising out of the 
fact of the journey : it does not necessarily depend on any acci- 
dent to the railway, or machinery connected with it.9 

Drowning. — Death by drowning, ie., by the action of water 
causing asphyxia, is death by £C accident.” 1 

Statement by insurance company. — Every insurance 
company must, before it commences business, and on the 1 st 
Monday in February and in August in every year, make a state- 
ment shewing the capital, the number of shares, calls, liabilities, 
and assets of the company on the 1 st day of the month preceding, 
and put it up in a conspicuous place in the registered office of 
the company, and in every branch office or place where the busi- 
ness of the company is carried on. Every member and every 
creditor of the company is entitled to a copy of the statement on 
payment of a sum not exceeding eight annas. 2 


7) Per Cockburn, C .J., 30 77. 

S) ib, 

9) icExciu, 45. 


x) 6H,&N.,8 39 . 

2) s. 69, Act VI of 1882. ' 
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Limitation. — A suit on a policy of insurance, when the sum 
assured is payable immediately after proof of the death or loss 
has been given to or received by the insurers, must be brought 
within three years from the time when proof of the death or loss 
is given to or received by the insurers, whether by or from the 
plaintiff or any other person. A suit by the assured to recover 
premia paid under a policy voidable at the election of the insurers 
must be brought within the same time from the date when the 
insurers elect to avoid the policy.s 

Assignment. — A policy of insurance is assignable. No 
particular form of words is necessary for assignment : any words 
showing an intention on the part of the transferor to transfer, or 
appropriate the policy to or for the use of the assignee, are suffi- 
cient-* The assignment will have no operation against the insu- 
rance company until express notice of the assignment is given to 
them, unless they are a party to, or otherwise aware of, such 
transfer,.* The notice must be in writing, signed by the person 
making the transfer, or by his agent duly authorized on this 
behalf . 6 

Fire and Marine. 


Au'rao&rriES — Arnould’s Marine Insurance, 5th edition : Act V of 1866 : 

Contract Act : Act IV of 1882 : and cases cited. 

The contract of marine insuranee is a contract whereby 
one party for a stipulated sum undertakes to indemnify the other 
against loss arising from certain peculiar sea-risks to which his 
ship, merchandise, or other interest may be exposed during a 
certain voyage, or a certain period of time . 7 Similarly, a contract 
of fire insurance is a contract to indemnify the insurer against 
any loss or damage to his property, which may happen during 
a particular period through fire. The indemnity will not exceed 
a specified amount. Both contracts are in their nature and 
incidents contracts of indemnity (in this respect unlike the con- 
tract of life insurance), and therefore if the insured is not actually 
damnified, he has no cause of action on a policy. Whatever 
be the amount insured for the insured can only recover from the 
insurers such sum as represents his actual loss. No profit can 
in any circumstance be made from a policy of marine or fire 
insurance; An insurable interest, of appreciable commercial 
value, on the subject of insurance is necessary in order to be able 
to recover upon the contract , 8 The insurers in the case of a 
contract of marine insurance are called underwriters, because 


3) Act XV of 1877, Arts. 86 and 87, 

Sch, II. 

4) 31 Beav., 351 : 1 De G. M, Sc G., 

763. 


5) Act IV of 1882, s. 131. 

6) s. 132, ib. 

7) Arnould, p. 16. 

8) 2 B. & P. f N. R„ 269. 
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at their ports, and in general such information as may be impor- 
tant in guiding the judgment of the underwriters. Lloyds’ under- 
writers individually sign their names at the foot of the policy 
and opposite thereto the sum insured by each in figures and also 
in words, with the date of so doing. This is technically called 
underwriting the policy for so much, and each thereby makes a 
separate contract m the terms of the instrument with the assured 
of the particular amount set opposite his name. The right of 
action in the assured is consequently against each separately and 
not against all jointly.9 

Good faith is required in contracts of insurance in a greater 
degree than in any other contract not made between persons 
m confidential relations. Mere silence as to facts likely to affect 
the willingness of a person to enter into a contract is not fraud 
unless the circumstances of the case are such, that regard beim’ 
had to them, it is the duty of the person keeping silence to speak” 
or unless his silence is, in itself, equivalent to speech 1 Contracts 
of insurance come within the proviso: the insured must therefore 
disclose everything material to the risk. Even an innocent con- 
cealment or misstatement will make the policy voidable.— (v ante 

Life Assurance L) J 

Rights under marine and fire policies vest in assignees 

--Every assignee, by endorsement or otherwise, of a policy of 
marine insurance or of a policy of insurance against fire, in whom 
the property m the subject insured shall be absolutely vested at 
date of assignment, shall have transferred to and vested in him 

beentado whh’hf^!,^ 6 COlUraCt COntained in the P oli ^ had 


INTEREST. 

Authorities — Act XXXII of 1839: Act XXVIII of 1855 (repealing Usurv 
Laws) : Act XXVI of 1881 : and Code of Civil Procedure. 3 

Interest upon debts or r sums certain. — Upon all debts or 
sums certain payable at a certain time or otherwise, the Court 
before which such debts or sums may be recovered, may, if it 
thinks fit, allow interest to the creditor at a rate not exceeding the 
current rate of interest from the time when such debts or sums 
certain were payable, if (a) such dents or sums be payable by 
virtue of some written instrument at a certain time ; or (i) if pay. 
able otherwise, then from the time when demand of payment 
shall have been made in writing, so as such demand shall give 
notice to the debtor that interest will be claimed from the date of 
such demand until the term of payment . 1 

Kate of interest to be decreed by Courts. — In any suit 
in which interest is recoverable, the amount will be adjudged or 
decreed by the Court at the rate (if any) agreed upon by the 
parties ; and if no rate shall have been agreed upon, at such rate 
as the Court shall deem reasonable . 2 

Rat© of interest upon judgment or decree. — Whenever 
a Court directs that a judgment or decree shall bear interest, or 
shall award interest upon a judgment or decree, it may order the 
interest to be calculated at the rate allowed in the judgment or 
decree upon the principal sum adjudged, or at such other rate as 
it may think fit . 3 

Contracts for usufruct of property in lieu of interest.— 

A mortgage or other contract for the loano f money by which it 
is agreed that the use or usufruct of any property shall be allowed 
in lieu of interest, is binding upon the parties.* 

Rate of interest upon future adjustments of account. — 
In any case in which an adjustment of accounts may become 
necessary between the lender and borrower of money upon any 
mortgage, conditional sale of landed property, or other contract 
whatsoever, which may be entered into after the passing of this 
Act , 5 interest will be calculated at the rate stipulated therein ; or, 
if no rate of interest shall have been ' stipulated, and interest be 
payable under the terms of the contract, at such rate as the Court 
may deem reasonable . 6 

1) Act XXXII of 1839. 

4 . Act XXVIII of 1855, s. 2. 

3) s- 3, ib* 


4) s. 4, ib. 

5) 19th September 1855. 

6) Act XXVIII of 1855. 
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Interest on costs. — See “Action” 

Interest with mesne profits.— See Ibid. 

Interest on sums deposited in Court.— See Ibid. 

Interest on negotiable instruments.— When the rate of 
interest is specified on a note or bill, it is calculated at the rate 
specified on the amount of the principal money due thereon from 
the date of the instrument until tender or realisation of such 
amount, or until such date after the institution of a suit to recover 
such amount as the Court directs. When no rate is specified in 
the instrument, interest on the amount due thereon is (except in 
the case of summary suits, q. v.) calculated at the rate of 6% 
from the date at which the same ought to have been paid by the 
party charged, until tender or realization of the amount due 
thereon, or until such date after the institution of a suit to recover 
such amount as the Court directs. When the party charged is the 
indorser of an instrument dishonoured by non-payment, he is 
liable to pay interest only from the time he receives notice of 
dishonour. 7 

7) ss. 79, 80, Act XXVI of 1881. 



INTERPLEADER. 

Authority — Civil Procedure Code, Chapter XXXIII, 

When interpleader suits may he instituted.— When 
two or more persons claim adversely to one another, the same 
payment or property from another person, whose only interest 
therein is that of a mere stake-holder, and who is ready to render 
it to the right owner, such stake-holder may institute a suit of 
interpleader against all the claimants for the purpose of obtaining 
a decision as to whom the payment or property should be made or 
delivered, and of obtaining indemnity for himself; provided 
that, if any suit is pending in which the rights of all parties can 
be properly decided, the stake-holder cannot institute a suit of 
interpleader . 1 

Plaint in such suit. — In every suit of interpleader the plaint 
must, in addition to the other statements necessary for plaints, 
state (a) that the plaintiff has no interest in the thing claimed 
otherwise than as a mere stake-holder ; (b) the claims made by 
the defendants severally ; and (d) that there is no collusion 
between the plaintiff and any one of the defendants . 2 

Payment of thing claimed into Court.— When the thing 
claimed is capable of being paid into Court or placed in custody 
of the Court, the plaintiff must so pay or place it before he can 
be entitled to any order in the suit/ 

Procedure at first hearing. — At the first hearing, the Court 
may (a) declare that the plaintiff is discharged from all liability 
to the defendants in respect of the thing claimed, award him his 
costs, and dismiss him from the suit ; or, if it thinks that justice 
or convenience so requires, (b) retain all parties until the final 
disposal of the suit, and, if it finds that the admissinns of the 
parties or other evidence enable it, (c) adjudicate the title to the 
thing claimed, or else it may (d) direct the defendants to inter- 
plead one another by filing statements and entering into evidence 
for the purpose of bringing their respective claims before the 
Court; it will then adjudicate on such claims/ 

When agents and tenants may institute interpleader 
suits. — None of the provisions mentioned above enable agents 
to sue their principals or tenants to sue their landlords, for the 
purpose of compelling them to interplead with any persons other 
than persons making claim through such principals or landlords : 

1) s. 470, Civ. Pr. C. 3) s. 472, ib. 

2) s. 4 74, ib 4) s. 473, ib. 
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/ y Of ■ 

■ e-g; (a) A deposits a box of jewels with B 15 t,;, „„ „ ^ 

alleges that the jewels were wrongfully obtained fr C 

and claims them from B. B cannot in&w” * h,m b 7 A > 

against A and C; ?) A depoT? IT 

agent. He then writes to C for the nurnose if ™ 1 , s bls 

a security for a debt due from himself t 0 P C A ?fm mg e J ,t we!s 
that C, deb. is satisSed, sod C alleges the , comi JTftSh “ifS" 

instituted, the Court may provid^fm the^himliP U ' f !* K pr0 P erI )' 
huu^ charge o„ the tKg claire^r t S£ XSffl 

Procedure where defendant is suintr s t ato ,„ M 
If any of the defendants in an interpleaded* ^ h ?? dep -"~ 
the stake-holder in respect of the subject nf ! u a ? tua ,. Ily suin g 
in which the suit against the stake holder^ Ch j“ ltj the Court 
being duly informed by the Cou!t Jh ch passed th^d™ 81 ’ ° H 
the interpleader suit in favour of thp cfni u ?j SSe , the decre e m 
has been passed, stay he proceeding ° lder> that such d «ree 
costs in the suit’so s'ta ed Z be providedT ^ and his 
if, and so far as, they 'are “oTprovSed lr ;?^ 1 ^^" 11 Suit '‘ but 
be added to his costs incurred in the interpleader^*’ ^ 

5,s - 474jb - 7 ;, 47 , ib . 
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Authorities— Act X of 1865 (Succession Act) Parts III, IV V, and VI 
Act XXI of 9 1 865 : Act XIX of 1841. 


What is. — A man is considered to die intestate in respect of 
all property of which he has not made a testamentary disposi- 
tion which is capable of taking effect. 1 See “ Wills Intestacy may 
happen in several ways, and may be either total or partial. A man 
may leave no will, in which case intestacy is total, or a will 
appointing an executor only and containing no other provisions, or 
a will bequeathing property for an illegal purpose, in both of which 
latter cases, there is an intestacy as to the distribution of the pro- 
perty ; the intestacy may be partial, that is, the will may not dis- 
pose of the whole of the testator’s property. The property in 
regard to which a deceased person (not being a Hindu, Mahomme- 
dan, Buddhist or Parsi) dies intestate devolves upon the wife or 
husband, or upon the kindred of the deceased in the order and 
according to the rules given in the tables on pp. 341-347. 

Consanguinity or kindred is the connection or relation of 
persons descended from the same stock or common ancestor. 2 3 
Consanguinity is lineal or collateral. Lineal consanguinity is that 
which subsists between two persons, one of whom is descended in 
a direct line from the other, as between a man and his father, 
grandfather, and great-grandfather, and so upwards in the direct 
ascending line ; or between a man, his son, grandson, great-grand- 
son, and so downwards in the direct descending line. Every 
generation constitutes a degree, either ascending or descending, 
A man’s father is related to him in the first degree, and so likewise 
is his son ; his grandfather and grandson in the second degree ; his 
great-grandfather and great-grandson in the third. Collateral 
consanguinity is that which subsists between two persons who are 
descended from the same stock or ancestor, but neither of whom 
is descended in a direct line from the other. For the purpose 
of ascertaining in what degree of kindred any collateral relative 
stands to a person deceased, it is proper to reckon upwards from 
the person deceased to the common stock, and then downwards 
to the collateral relative, allowing a degree for each person, both 
ascending and descending^ 


1) Act X of 1865, s, 

2 ) s. 20, ib., neither this nor the following (ss, 21, 22, 23, 42,) apply to Parsis 

(see Act XXI of 1865, s. 8). 

3) SS. 21, 22, ib. . 
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Table of Consanguinity. 

( Under the Indian Succession Actij 


339 


A of This table shows the degree of kindred 
far as the sixth and are marked in numerals. 


W* 


- - m numerals ?°tnputed as 

under clause 7. Table B, only those who are of neares? ^d ofTh“ n °‘ e tllat 
gree of kindred to the intestate, succeed to his or w „ f the same de- 
it intestate s grandfather and grandmother (end degf£ K Therefore, 

°f , hl = *?*• bu * hls unclft s and aunts are living, theV beht nf fu at ? e time 
will divide all the property between them, to ihe eveh «P f r 6 3rd de gree 
germans that may be alive (4th degree), and therefore^ of 00usin - 
relation. ihose kindred marked with the same 5™ 1 more remote 

degree of relation to the person whose relatives are "o bfreclf 6 d* ““ Same 


(4) Great-grand- 
father's father, 


(3) Great-grandfather 


(5) Great great-uncle. 


(2) Grandfather 

I L 

fi) Father 


(4) Great-uncle. 


( 3 ) Uncle ( < } Great-uncle 1 ! 


s son. 


The Person whose 
Relatives are to 

BE RECKONED. 

J 


(2) Brother 


( 4 ) 


Cousin-german (i) Second 
— , cousin. 


W 


Son 


( 3 ) Nephew 


(5) Son of the Cousin- 
german. 


(2) Grandson 


(3) Great-grandson 
(4} Great-grandson's son. 


(4) Son of the 
r> , Nephew or 

Brother s grandson. 


(d) Grandson 
of the Cousin- 
german, 


Half-bloods : children in the womb -For 
succession there is no distinction between rhnl u P Ul Vose of 
to a person deceased by the full blond j® T ho are rei ated 

related by the half-blood [nor between fh ’ ”1 those are 

him through his father, and those related th who , ar u e rela ted to 
not between those who were actuals h d t ^ iro “S h hls mother • 
■hose -ho * a. dote of »<i 

wmb (or according to the legal exrjItiL 7 C ° nceived in the 
who have been subsequently^, C S 
m nitre, is considered as actually born for thJ 7 Chl d m ventr ^ 
any benefit to which, if born, it would beenSklT^ ° f takin S 
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Hotch-pot.— According to English law where children have 
any estate by settlement, or have been advanced by the intestate 
in his lifetime by pecuniary portions, they must bring the amount 
of their advancement into hotch-pot, so as to make the estate of 
all the children to be as nearly equal as possible. But in India 
where a share in an intestate s estate is claimed by a child or 
his descendant, no money or other property, which the intestate 
may, during his life have paid, given, or settled to, or for the 
advancement of, the child by whom the claim is made, will be 
taken into account in estimating such distributive share, 6 

6 ) s* 43, ib„ 
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Schedule showing order of succession of next-of-kin 
of a Parsi Intestate. 


(1) Father and mother. 

(2) Brothers and sisters, and the lineal 

descendants of such of them as 
shall have predeceased the in- 
testate. 

(3} Paternal grandfather and grand- 
mother. 

(4) Children of (3) and the lineal de- 

scendants of such them as shall 
have predeceased the intestate. 

( 5 ) Paternal grandfather’s father and 

mother. 

(6) Paternal grandfather’s father’s 

children and the lineal descen- 
dants of such of them as shall 
have predeceased the intestate. 

(7) Brothers and sisters by the mother’s 

side, and the lineal descendants 
of such of them as shall have 
predeceased the intestate. 

(8) Maternal grandfather and mater- 

nal grandmother. 

{9) Children of the maternal grand- 
father, and the lineal descen- 
dants of such of them as shall 
have predeceased the intestate, 
(io) Son’s widow, if she have not 
re-married at or before the death 
of the intestate. 


(11) Brother’s widow, if she have not 

re-married at or before the 
death of the intestate. 

(12) Paternal grandfather’s son’s 
*■ widow if she have not re- 
married at or before the death 
the intestate. 

(13) Maternal^ grandfather’s son’s 

widow if she have not re-mar - 
ried at or before the death of 
the intestate. 

(14) Widowers of the intestate’s de- 

ceased daughters, if they have 
not re-married at or before the 
death of the intestate. 

(15) Maternal grandfather’s father 

and mother. 

(16) Children of the maternal grand- 

father’s father, and the lineal 
descendants of such of them as 
shall have predeceased the in- 
testate. 

(17) Paternal grandmother’s father 

and mother. 

(iS) Children of the paternal grand- 
mother’s father, and the lineal 
descendants of such of them 
as shall have predeceased the 
intestate.* 


Curators in cases of successions.— Any person claiming 
ky succession to property (moveable or immoveable) of a 
deceased person may apply to the Judge of the Court of the 

2f/ , f re aDy P - art ° f the P r °P e «y is found or situate, either 

after actual possession has been taken by another person or 

tZ f0r t l l me / nS T of Seizing P° ssessi °n are apprehended. The 
Judge will then (subject to a regular suit to be thereafter insti- 
uted in regard to the right of succession) summarily deLrmSe 
the right to possession, and will deliver possession, accordingly 
Curators may be appointed to take charge of the property until 

™,?hf„rr ,0n “S “* *», there is^Son ra 

apprehend danger of misappropriation, waste, or neglect and 

of thecai aP S?tS iS b ( enefi C al Under aI1 the circumstances 
refected nr the P art y application may have been 

sfnn ™ • th . P ty who ma y have been evicted from posses- 
. ’ “ a y institute a regular suit to determine which nai+v i<s 
entitled to succeed to the intestate’s property™ V 7 


s) Act XXI of 1865, 


6) Act XIX of 1841, ss. i, 4, 5, 17, 



INTIMIDATION, INSULT, AND ANNOYANCE. 

Authorities— Indian Penal Code and oases cited. 

Criminal intimidation.— Whoever threatens , 

any injury to his person, reputation, or property, or to the ner^n 
or reputation of any one in whom that person is interested with 
intent (i) to cause alarm to. that person ; or M toTaS tw 
f ® 0 "/, 0 d ° an y act which he is not legally bound to do or M 
o omit to do any act which that person is legally entitled ’to dr 
ST?? intimidation : eg., A, for the purpose of £ d J? 

house A If T pr P ° SeCUt,ng a civil suit > threatens to burn B’s 
house . A is guilty of criminal intimidation. The threat need 

not be directly addressed to the party whom it is n tended ! 
influence. It is sufficient, although it is addressed to others° 
if it is intended to reach the ears of the narfcv • •’ 

used with any of the intentions stated above . 1 It is not an offence 
lawful ho an ° ther with . an ac tion or prosecution which might 
bv the y rh te fnf re ^ am$t him ’ 2 thou &h if he obtained money 
_f hi * fi 1 ° f » 1 n mdlctment > « would apparently be punishable 
as being the offence of taking a gift, & c to screen an offfnd! 

wmish “nishmeni t, and if the tflreat of accusation was of an offence 

term extending tn e f ’ ” transpo k rtation ’ °r imprisonment, for a 
v”? extending to ten years, as being the offence of extortion 3 

A threat to injure the reputation of any deceased person in whom 
the person threatened is interested, is within this section tka 
££? of criminal intimidation by an anonymous communication 
or having taken precaution to conceal the fame or abode of he 

Ketdintroffencir ““ * pUnishable "«* severely 

riuSX" 1 * and annoyance— Whoever intentionally insults and 
beflikelf pr0 '!^ >catI0n t0 any person, intending or knowing it to 
rf™ ely ‘ hat swch . Provocation will cause him to break the public 
peace, or to commit any other offence, is punishable with imprison- 

fine ox wkh ' both™? ** * '*** extendin S t0 two y ears = or with 
nne, or with both. To cause an act by inducing a oerson t n 

believe that he will be rendered an object of the divfne dFspleasure 
is an offence : e.g., to sit dharna at the door of a person with the 
above-mentioned intention; uttering words or maW gestures 
or exhibiting any object with the intent of insulting the modestv 
of a woman, is an offence. Misconduct in a public nlacTor ffi 
any place to enter into which is trespass, is an Offence if it cause 
annoyance to any person. s ence 11 1£ cause 

4) 


i) Penal Code, s. 503 : Mad H C 
, „ 1865: 15 Cal., 671. ‘ ' ’’ 

a) 8 Bom. H. C. C. C„ ioi. 

Mayne’s Penal Code, p. 461. 


8 


506, 


For the punishment, see ss. 

S°7, ib. 

5) Penal Code, ss. 504, 5°8, 509, 510. 
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INVENTIONS AND PATENTS. 

Authority— Act V of 1888. 

The law in respect of inventions subsequent to the ist Tulv 
1SS8 is contained in the Consolidating and Amending Act fV Af 
iSSS). The earlier Acts XV of 1859, XIII of 1872 XVI of 
tSS3 are repealed, but any exclusive privilege acquired or anv 
conditions or restrictions imposed with respect to any such Dri 
vilege, or any right or liability accrued or incurred under anv of 
those enactments, before the commencement of this Act or anv 
relief in respect of any such privilege, right, or liability, ’are not 
affected by this repeal. 1 y 

“Invention,” “Inventor.”— An invention includes an im- 
provement. An “ inventor” (under the Act) includes the execu 
tors, administrators, and assigns of an inventor. “ Manufacture ” 
includes any art, process, or manner of producing, preparing or 
making an article, and also any article prepared or produced’ bv 
manufacture. 2 An invention is considered, new if it has not 
before the date of the delivery or receipt of the application for 
t ' ave , t0 T ^ , e . s P eci fication, been publicly used in any part of 
British India or of the United Kingdom, or been made publidy 
known there by means of a written publication .3 The public 
use or knowledge of an invention before the above-mentioned 
date is not deemed a public use and knowledge within the mean- 
mg of the above section, if the knowledge has been obtained 
surreptitiously and m fraud of the inventor, or has been com 
mumcated to the public, in fraud of the inventor, or in breach 
of confidence ; provided that the inventor has not acquiesced in 
the public use of his invention, and that within six months after 
he commencement of that use he applies for leave to file a speci- 
fication. Use of an invention in public by the inventor, 0? by 
his servant or agent, or by any other person by his license in 
writing, for a period not exceeding one year immediately pre- 
ceding the date of the delivery or receipt of his applicationfor 
leave to file a specification, or knowledge of the invention result- 
ing from such use thereof in public, is not deemed a public u e 
or knowledge within the meaning of the Actd With respect to 
the filing by a Government servant of a specification of amanu- 
fac ure invented by him in the course of his employment or 
with respect to the extension, in favour of any person, of’ the 


1) Act V of 1888, 5. 2. 

2) s, 4, ib. 


3) s. 2i, ib. 

4) s. 23, ib. 
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term of an exclusive privilege, an exclusive privilege acquired 
under the Act has to all intents the like effect against Her Majesty, 
as it has against a subject. The authorities may, however, use 
the invention for the services of Government on terms to be before 
or after the use thereof agreed on (with the approval of the Gov- 
ernor-General in Council) between the 'authorities and the inven- 
tor, or in default of such agreement, on such terms as may be set- 
tled by the Governor-General in Council . 5 

Effect of public use or knowledge in India of pa- 
tented and unpatented inventions. — If an inventor who has 
obtained a patent for his invention in the United Kingdom, 
applies for leave, under this Act, to file a specification within 
twelve months from the date of the actual sealing of the patent, 
the invention will be deemed to be a new invention within the 
meaning of the Act, if it was not publicly used or known in any 
part of British India at or before the date of the application for 
the patent, notwithstanding that it may have been publicly used 
or known in some part of British India or of the United Kingdom 
before the date of the delivery or receipt of the application for 
leave to file the specification . 6 If an inventor applies for leave 
to file a specification under this Act, while his application for 
a patent is pending in the United Kingdom, and the interval 
between the date of his application for a patent, and the date of 
the delivery or receipt of his application under the Act, does not 
exceed twelve months, the invention will not be deemed to have 
been publicly used or made publicly known, by reason only of the 
invention having been used, or a description of it having been 
published in any part of British India or of the United Kingdom 
during the interval.? 

Effect of public use or knowledge of invention after 
admission to an exhibition.-— If the inventor being the exhi- 
bitor of his invention at an industrial or international exhibition, 
certified as such by the Governor-General in Council, applies 
for leave to file a specification of the invention within six months 
from the date of the admission of the invention into that exhi- 
bition, the invention will not be deemed to have been publicly 
used or made publicly known by reason only of its having at 
any time after admission into the exhibition been publicly used 
or made publicly known . 8 

Application for leave to file specification. — The inven- 
tor of a new manufacture, whether he is a British subject or 
not, may apply to the Governor-General in Council for leave to 
file a specification thereof. The application must be in writing 
and . signed by the applicant, and in a certain specified form set 

: ; 5), ‘ s.17, ib. 6) s. 24, ib. 7) s. 25, ib. 8} s. 26, ib. 
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out in the Act ; it must be verified by the applicant, or if absent 
from India, by his agent , 9 and must state the name, occupation 
and address of the applicant, and when a patent has been 
obtained in the United Kingdom, the date of the patent and 
the date of the. actual sealing thereof, and must describe with 
reasonable precision and detail, the nature of the invention 
and of the particular novelty whereof it consists, and it must be 
supplemented by such further particulars, and by such drawings 
or photographs as may be required. The applicant may also 
be required to furnish a model. 1 Every application for leave 
to file a specification, and every specification filed must be sent 
to, or left with, the Secretary appointed under this Act 2 Appli 
cation may be made for leave to file an amended specification 3 
If an applicant is absent from British India, the application for 
leave to file a specification or an amended specification mav 
instead of being signed by the applicant, be signed by his agent 
appointed in writing in that behalf .4 Subject to the provisions 
of sections 45 and 46 of the Act, and of any other enactment 
for the time being in force, any act which is required or authoriz- 
ed to be done by any person may be done in his behalf by an 
agent in British India having authority in writing so to do the 

Order to file specification.-Upon an application for leave 
to file, the Governor-General m Council may, after such enquiry 
as he thinks fit, make an order authorizing the applicant to file 
a specification. 6 Priority of application gives an applicant a pre- 
ferential claim for.an i order.? Before making such an order the 
Governor-General in Council may direct that the application be 
referred for enquiry and report to any person whom he thinks 
fit When such enquiry and report are made by a person who 
,' 4 S . n °i m service of the Government, the applicant must pay 

iflufo and f dep rli SUC u s f\ of u mone y as will, in the opinion 
of the Secretary (under the Act), be sufficient to defray such fee. 

1 he fee is determined by the Governor-General after a consider- 
ation of the report If the sum is not deposited, the applica- 
tion may be rejected. 3 

Form and contents of specification.— The specification 
must be m writing, signed by the applicant, and must set forth 
the precise invention in respect of which the applicant claims to' 

k ofTr, £ , d t0 f clusive P riviI ege. If the specification 
is of an invention which is an improvement only, it must by 

explicit language distinguish between what is old and what is 

claimed to be new. The specification must explain the principle 


9) 46, ib. 

1) 5 ) ib. 


2) s. 10, ib. 

3) s. 18, ib. 


4) s.45, ib. 6) s. 6, ib. 

5) s. 47, ib. 7) s. 7, ib. 


3 ) s. 6, ib. 
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of the invention and the 1W • 
contemplated applying that principle 11 S** 6 a PPhcant ha, 
manner of making and using the invention d «wibe JJ? 
concise, and exact terms as to enable ant n’ “ SUch fulI > clear 
art or science, to which the invent;™? y P - rson skilled in ,h ’ 
to make use of the same . SZStTP is co ^ 
• °? ° f the specification must be senfas i? k eing fewer than 
IS ke f b u y the Secretary, one is sent to the? hs re ^ d : one 
one to the Governor of Bombay, one to die CV?? ° f Ma dras 
of Eurmah, and the others (if any) t0 ?? u Commis *? 

Governor-General may determine. Th e con t o aUth ° rities a * the 
to the inspection of the public.9 opies so sent are open 

Banister of inventions' Tn « k i 

inventions, kept at the office of the Secretan? 1 ^ the re & is ter of 
plication for leave to file a SDecifira? * !s enter ed everv on 
such application, every specification ffledTn/* 1 made on 
proceeding relating to the invention u T ery subs equent 
register is a public document, the ^ ^ 

public. 2 An address book is also k en t" l , he ^spection of the 
titled to an exclusive privilege may have hi??? person en ' 
Any person aggrieved by any entry LeithJf ? t ddreSS “tered.s 
apply to the High Court to have ./rectified? 636 b °° ks ma h 

™ month, 

not exceeding three months, as may on sSkl 3 /? ? her tinie 
and on payment of the necessary fees th?“° rder be allowed, 
h cation of his invention, he iffl a W 

other provisions of this Act, to the extiusilf’ -f bject t0 the 
sdhn Si using the invention in Brit TUP^f ° f ma ^g, 
othe ??o *0 do, fan a period PffmrUen vPJP P auth ort 

filing of the specification. But the ayo !, y ears f r om the date of the 
the inventor faib to pay Sj fee Wil1 cea i 

continuance of the privilege! unles the f i “ r£Spect the 
through accident, mistake, « inadvertence I ? 1° pay aros ^ 
General has, on application to that effect- J P 0 j be Gove rnor~ 
makmg payments An exclusive nri, -i eCt ’ e ” Jar S ed the time for 
ernor-General declares ?? £? Cease if *• <s£ 

is exercised, to be mischievous to the Stn? m ° de In which it 
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hon on which the applicant was authorized /?? ° f an y condi - 
°r on which the term of an exclTsivPZP & a s P ec,fic ation, 
pmed, and if the Od.erno.-Gansral dedSft ” s , '• 

?! «•-* “* wbw — ** 

2 ) s. i 4 , ib t 


INVENTIONS AND PATENTS. 353 

An exclusive privilege acquired under the Act in respect of an 
invention patented in the United Kingdom, ceases on the revo- 
cation or expiration of the patent. A similar provision applies 
in the case of patents acquired elsewhere than in the United 
Kingdom. 8 

Extension of exclusive privilege.— The inventor of a 
new manufacture may, at any time, not more than one year 
and not less than six months before the expiration of the term of 
fourteen years, apply for an extension of the privilege for a further 
time. The Governor-General may refer the matter to a Hfoh 
Court ; and if the Court reports, or the Governor-General is of 
opinion that the inventor has been inadequately remunerated bv 
his exclusive privilege, such term may be extended for a further 
period of seven years, or, in exceptional cases, for a further period 
of fourteen years from the expiration of the first term of fourteen 
years. The extended privilege will cease if the inventor fails to 
pay the prescribed fee in respect of the continuance of the 
privilege. 9 

Bar to exclusive privilege.— A person is not entitled to 
an exclusive privilege (a) if the invention is of no utility • or (b\ 
if at the date of the delivery or receipt of the application for 
leave to file the specification, it was not a new invention • or (A if 
the applicant was not the inventor; or (d) if the original or anv 
amended specification does not fulfil the requirements of the Act- 
or (e) if the original or any subsequent application relating to the 
invention, or the original or any amended specification contains 
a wilful or fraudulent misstatement; or (/) if the application for 
leave to file the specification was made after the expiration of one 
year from the date of the acquisition of an exclusive privilege 
in respect of the invention, in any place beyond the limits of 
British India and the United Kingdom. 1 

Suit for infringement of exclusive privilege.— An in- 
ventor may sue, in the District Court, any person who, during- the 
continuance of his exclusive privilege in respect of his invention 
makes, sells, or uses the invention without his license, or counter’ 
fe.ts or imitates it. Such a suit cannot be defended upon the 
ground of any defect or insufficiency of the specification or 
upon the ground that the original or any subsequent application 
relating to the invention, or the original or any amended speci- 
fication, contains a wilful or fraudulent misstatement, or upon 
the ground that the invention is of no utility. Nor can it be defend- 
ed upon the ground that the plaintiff was not the inventor 
unless the defendant shows that he himself is the actual inventor] 

8} s. 28, ib, . ' 

W, HB 



9) s. 15, ib. 


1) s. 20, ib. 
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or has obtained from the actual inventor a right tn 
or use the invention, or to counterfeit or imitate it, seI! > 
may be. Nor can it be defended upon the ground K. Ca , Se 
invention was not new, unless the defendant or snL* the 
through whom he claims, has, before the date of t h- £?• Person 
receipt of the application for leave to file the JSS? 7 . or 
publicly or actually used ip. some parts of British fnrlL Catl0n ’ 
the United Kingdom, the invention or that part of it W1 >u 5 ° r 
to which the exclusive privilege is alleged to have beL ?J eSp ! ct 

Applications to Court relating to inventions ! Sed ' a 
son may apply to a High Court for an order decW 
exclusive privilege m respect of an invention has not^h 
acqmied b y;e as°n of all or any of the following objection ? 60 
(a) that the invention is of no utility ; or (b) that it w,fn? ? T 
date of delivery or receipt of the application for leave “file 
specification, a new invention ; or (c) that the annlrV, <■ ” e 
the inventor thereof- or (d) that the original T ' ‘ W3S not 

specification does not fulfil the requirements under the^a??? 
that the applicant has knowingly or fraudulently included in tW 
application for leave to file the specification, or in the o k, ^ 
or any amended specification, as part of his invention <1 f al 
which was not new, or whereof he was not the inventor • or mS 
the original or any subsequent application relating to the inJen 
Hon, or the original or any amended specification contain? ,' 
wilful or fraudulent misstatement ■ or M that some w'? „ a 
invention or the manner in which that part is to be made S 
used as described m the original or any amended specfficatiS 
is not thereby sufficiently described and tw • eci “ catlon > 
was fraudulent, and is injurious to the public 3 Like aDDlio^ nCy 

nwS? ^T enti ° n maybe made on the MoS'E 
tions . (a) that that part of the invention is wholly distinct fin 

the other parts thereof, and is of no utility; or (b ) that that nan 
of the invention was not, at the date of the delivery or rece m o 
the application for leave to file the snerifi * * lpt 0 
tion ; or (<r) that the applicant was not the inventor of that mT^ 
the inyention ; or (d) that that patt of the i n “e„S" or SfJKJ 
in which it is to be made and used, is not sufficiently described 
n the original or any amended specification, and thatfthe insuffi 
ciency is injurious to the public. As to applications to Court Jn 
the breach of any condition on which leave to file a specification 
has been granted, see the section noted below 4 P eciflc 3hon 

of fatss ssssz bT Stfssrff r r e 

Wlthm f0Urteen years from thtf of the filing of a specifiLSn 


2) s. 29, ib. 
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of an invention, the actual inventor proves that the applicant was 
not the actual inventor, and that at the time of the application for 
leave to file the specification, the applicant knew or had reason 
to believe that the knowledge of the invention was obtained hv 
himself or by some other person surreptitiously or in fraud of the 
actual inventor, or by means of a communication made in confi 
dence by the actual inventor to him, or to any person throat 
whom he derived the knowledge, the Court may make a dSe 
declaring an exclusive privilege in respect of the invention to be 
vested in the actual inventor for a term of fourteen years from t£» 
date on which the specification was filed, and requiring the annl, 
cant to account for and pay over to the actual inventor the profits 
derived by him from the invention, or so much of those profits as 
the Court, having regard to the degree of diligence exerted bv 
the actual inventor in proceeding under this section and to ail 
the other circumstances of the case, may seem fit to require the 
applicant to pay.s 4 u c me 

Powers of Governor-General to require grant of li 
censes. If on the petition of any person interested, it is proved 
to the Governor-General in Council that, by reason of an inventor 
who has acquired an exc usive privilege failing to grant licenses 
on reasonable terms (<2) the exclusive privilege is nnt- k ■ 
workedin British India'; or <*) the reasoSSe^SrSen^f 
he public with respect to the invention cannot be supphed or 
Wany person is prevented from working or using to the best 
advantage, an invention of which he is possessed, the Governor 
General in Council may order the inventor to ° 

himself on behalf of the inventor grant licenses, on such termTas 
the Governor-General may deem just. 6 rms as 

Assignment for particular places.— Any person for th» 
time being entitled to an exclusive privilege under let J5n 
any share or interest in such a privilege in any local are* ’ ™ 
subject to the conditions of his title thereto alsinn the n ’■ T y> 
or such share or interest, as the case may be S Sv 
part of, that local area.? 7 ’ ° r an - v P lace ln > or 

itnles, forms, fees, &c. — The schedule n-r a . 

Go e ve e rnor P c yable 1 ° ° f P ro « edin gs taken under it™ The 

Governor-General is empowered to reduce these fees nr m 

or revoke the reduction, and to make rules and describe fo?T 
for the carrying out of the Act. 8 prescribe forms 

s) s.38, ib. 6) s.43. ib. 7) . s. 44, ib. m « .. ... 
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Authorities— Code of Civil Procedure': Code of Criminal iw* 

1872 (Evidence) : Act I of 1877 (Specific Relief )^ d : Act 1 

Judgment means the statement given bv a t , 

grounds on which his decree or order is based/ UnSheC^ 
of Civil Procedure the judgments of all Courts other? C ? e 
Courts of Small Causes must contain a concise statement “f l “ 
case, the points for determination, the decision thereon and h® 
reasons for such decision. The judgments of the r d the 
Small Causes need not contain more^han the points fordet ° f 
mmation and the decision thereon. 2 P tS 10 deter - 

A decree means the formal expression of an adimW 
upon any right claimed, or defence set up, in a Civil Court 
such adjudication, so far as regards the Court expressing? 
decides the suit or appeal. An order means the formal exLI’ 
sion of any decision of a Civil Court, which is not a decree 
above defined.^ The decree must agree with the iuricrme r 
must contain the number of the suit/he names and desSS 
of the parties, and particulars of the claims, and must sled? 
clearly the relief granted, or other determination of the suit P Ti-/ 
decree must also state the amount of costs incurred in the snlf 
and by what parties and in what proportions such costs are to be 

The judgment of a Criminal Court must contain the nnim 
or points for determination, the decision thereon, and the reason! 
for the dec, sion and must specify the offence (If any) of E 
and the law under which, the accused person is convicted and 
the punishment to which he is sentenced. If it be a 
of acquittal, it must slate the offence of which the 1c‘S "™ 
son is acquitted, and direct that he he set at liberty s P 

Classes of ju«J*ments.— Judgment of Civil Courts are 
usually classified under two heads : (i) judgments in ran -andfiil 
judgments m personam or inter partes, although in India these 
expressions are not generally used. A judgment in rem not 
only binds the parties to the suit in which it is pronounced but is 
good against the whole world in respect of the matter litigated 
and determined. On the other hand a judgment 
binding only upon the parties to the suit, or persons claiming 
through, or under them. s 


1) Civ. Pr. Code, s. 2. 

2) s. 203, ib. 


3) s. 2> ib. 

4) s. 206, ib. 


S) Cr. Pr. Code,, s. 367, 
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i, , J ,“S^, e “Ev?d"'c7l5” t t & f” "Ml— * - ■ 

.he subject „ hid SS2T'*'I"» 
jadgrne,,., order, or decree of a compS. CW A «“> 

of Probate, Matrimonial, Admiralty, or Insole T he e , xercise 
which confers upon, or takes awi v f™ nso: lvenc y Jurisdiction, 
character, or which’ declares to L 1 ^ f y le§al 

character, or to be entitled to an/ specific thW < T led . t0 any 
specified person but absolutely, is MsiL LT(Tri ^ 
legal character which it confers accrued at fk ,• tbat any 
judgment, order, or decree c,L in ^ 00 ^ “ ,he 

legal character, to which it declares anv Wk ’ ' > that an y 
titled, accrued to that person 7r v. h pers0n t0 be en- 

order, or decree, declares it to haw acSJed ^thi? judgme ? t ’ 
that any legal character which it takes awav f mm ? perS , 0n ’ 
ceased at the time from which such ind^ * , y such Person 
declared tha, it had ceased or InS'S”’ " d “" .“****. 
thing to which it declares anv nm,,! , and ( 4 ) that any 
property of that person at h/S t0 H 80 entitled "’ a ^ the 
order or decree, declares that it had be“n’ 'or C shouTd h b J e < ^f ment, 

diction. The will is nrove 1 re f tara t ntary and Intes tate Juris- 

testator, and probate issued to A 2 t£ a £FrL $ ft ^ 
conclusive proof of the will ,.u T utor ' the probate is 

thereof. ( 2 ) A and B are husband ISdtife® Ames^B t^ CUt01 

in fayoTof Sorer r Vh^Jcre?ford final d ? Cree P ronou 'Sg 
that the relationship of husband and wiTpT * S ConcIusive P r °of 
(3) A sues B in a Court of Admiral ZaT f° me t0 an end 
vessel Manors was a lawful tZZZ f u declaration that the 

decree. The decree is cSdEe preof 5 d ° btains . a 

Matwrtx, ( 4 ) A a cr<*ditnr *a' a ^ title to the ship 

for the Relief of Insolvent DebtSZTj 3 Z . insolve,u . in a Court 
The vesting order is conclusive nronf ^i° a vestin g ord er. 

Judgments other 2 th ? t B 18 an invent, 

paragraph are only binding upon 8 th / 6 ^ 64 t0 Z the last 
those who are privy with °theL h 6 partles t0 the suit, or 
of that which they state There^ce ? 0t CO f lusive P ro °*" 
which occupy an intermedintJ ™ v u :Srtaln ° ther judgments 
referred to.' ^gm the tW0 cksses 
matters of a piibiic n&invZ fpl or , decrees relating to 
in respect thereof ' a£ co^idtielf th°t 

!*,„«„ pc Isons wh0 no = rtjte S’e'e to t {“J, s “2 


6 ) 7 W. R„ 339j Civ. Rulings. 


7 ) Evidence Act, s. 41. 
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sues B' for trespass on his land. B alleges the existent , 
public right of way over the land, which A denies. The existen * 
of a decree in favour of the defendant, in a suit by A aeaintr 
for a trespass on the same land in which C alleged the L 

of the same right of way, is proof (though not conclusive! tha? 
the right of way exists. 8 ' inclusive) that 

Res judicata. — See “ Action and Actionable Claim.” 

Declaratory decree.— Any person entitled to anv Wai 
character, or to any right to any property, may institute a suit 
against any person denying, or interested to deny his title 
to such character or right, and the Court may, i n its discretion 
make therein a declaration that he is so entitled, and tll 
plaintiff need not, in such suit, ask for any further relief. But 
no such declaration will be made where the plaintiff bein'? able 
to seek further relief than a mere declaration of title omits to 
do so : e.g., A is lawfully in possession of certain land. The 
inhabitants of a neighbouring village claim a right of way across 
the land. A may sue for a declaration that they are not entitled 
to the right so claimed. A trustee of property is a person 

interested to deny ” a title adverse to the title of some one 
who is not in existence, and for whom, if in existence, he would 
be a trustee. A declaration made by the Court is binding only on 
the parties to the suit, persons claiming through them respect 
ively and where any of the parties are trustees, on the persons 
for whom, if in existence at the date of the declaration, such 
parties would be trustees.? 

See “ Action and Actionable Claim.” 


8) ss. 4a.43.ib. 


9 ) Act I of 1S77 (Specific Relief), ss. 42, 43. 
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JURY AND JURORS. 

Authority — Criminal Procedure Code. 

Trials before High Courts.— There is no trial by jury 
in India in civil cases. All criminal trials before a High 
Court (including the Chief Court of* the Punjab and the Court of 
the Recorder of Rangoon) are by Jury. Criminal cases transferred 
to the High Court may, if the High Court so directs, be by Jury. 1 
The Jury consists of nine persons, 2 who are chosen by lot from 
the persons summoned. In Presidency towns — (a) if the accused 
is charged with the commission of an offence punishable with 
death ; or (b) if in any other case a Judge of the High Court so 
directs, the Jurors are chosen from the “ special ” Jury list. 3 No 
more than 400 persons may at any one time be entered in the 
special Jurors’ list . 4 In Presidency towns, a Juror’s book is kept 
of persons liable to serve : those who are entered in the special list 
are privileged, and liable to serve only as special Jurors during the 
year for which the list has been prepared, s The Clerk of the 
Crown before the 1st April in each year, and subject to the rules 
of the High Court, prepares a list of common Jurors and special 
Jurors. In preparing the latter list, regard is had to the property, 
character and education of the persons whose names are entered 
therein. 6 No person is entitled to have his name entered in the 
special Jurors’ list, merely because he may have been entered in 
the list for a previous year. In the Calcutta High Court the 
Governor-General, and in the other High Courts the Local 
Government, may exempt any salaried officer from serving as a 
Juror. There is no appeal from the decision of the Clerk of 
the Crown in the preparation of the lists. The preliminary list 
is published in the official Gazette before the 15th of April, and the 
revised list before the 1st of May.? For each Sessions, at least 27 
special Jurors and 54 common Jurors are summoned. No person 
can be so summoned more than once in six months unless the num- 
ber cannot be made up without him. 8 Any person summoned who 
without lawful excuse fails to attend, or who, having attended, 
departs without having obtained the permission of the Judge, or 
fails to attend after an adjournment of the Court, after being 
ordered to attend, is guilty of contempt, and is liable to such fine 
as the Judge thinks fit, and in default of payment to imprisonment 
in the civil jail until the fine is paid. 9 

Trials before Sessions Court by Jury or with Assess- 
ors. — All trials before a Court of Sessions must be either by 

' 1) ss. 266, 267, Cr. Pr. Code, 4} s. 312, ib. 7) s. 314, ib. 

2) s. 274, ib. 5) s. 311, ib. 8) s. 315, ib. 

3) s. 276,1b. 6) s; 313,1b. 9) s. 318, ib. 
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Jury, or with the aid of Assessors, In trials with Assessors, two 
are chosen by the Judge from the persons summoned to act as 
such. The choice of Assessors lies entirely with the District 
Judge. The law does not, as in the case of Jurors, provide for 
objection being made to an Assessor; see “ Europeans and European 
British Subjects.” The Local Government may, by order in the offi- 
cial Gazette, direct that the trial of all offences, or of any particular 
class of offences, before any Court of Session, shall be by Jury in any 
district, and may revoke or alter such order. 1 The Jury consists of 
such uneven number, not less than three or more than nine, as the 
Local Government may direct. 2 In a trial by Jury of a person not 
being a European or American, a majority of the Jury must, if he 
so requires, consist of persons who are neither Europeans nor 
Americans. 3 As to Jury for trial of Europeans, see “ Europeans 
and European British Subjects.” The Jury are chosen by lot from 
the persons summoned. 4 All male persons between the ages of 
2i and 60, with the following exceptions, are liable to serve as 
Jurors at any trial held within the district in which they reside. 3 

The persons exempted from liability to serve as 
Jurors or Assessors, are — (i) officers in civil employ superior in 
rank to a District Magistrate ; (2) Judges ; (3) Commissioners and 
Collectors of Revenue or Customs ; (4) persons engaged in the Pre- 
ventive Service in the Customs Department ; (5) persons engaged 
in the collection of the revenue whom the Collector exempts on 
the ground of official duty; (6) persons actually officiating -as 
priests or ministers of their respective religions ; (7) persons in 
the Army, except when, by any law in force for the time being, 
they are specially made liable to serve as Jurors or Assessors ; 
(8) surgeons and others who openly and constantly practice the 
medical profession 7(9) persons employed in the Post Office and 
Telegraph Departments; (10) persons exempted from personal 
appearance in Court under the provisions of the Civil Procedure 
Code 6 ; (11) other persons exempted by the Local Government 
from liability to serve as Jurors and Assessors.? Lists of Jurors 
and Assessors are published in the office of the Collector, the 
Court-houses of the District Magistrate, the District Court, 
and in some conspicuous place in the town. Objections to the list 
will be heard by the Sessions Judge and Collector, whose order 
is final. 8 A Railway servant may be excused attendance if it 
appears on the representation of the head of the office in which 
he is employed that he cannot serve as Juror or Assessor without 
inconvenience to the publics The Court of Session may, for 


j) ss„ 268 > 269, ib, 

2) S.274, ib. 

3 ) 5 , 375, 


4) s. 276, ib. 

5) s. 319, ib. 

6) Civ. Pr. C., ss. 640, 641, 


s. 319, Cr. Pr. Code, 
ss. 322—324,, ib,. 


9) s. 329, ib. 
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reasonable cause, excuse any Juror or Assessor from attendance 
at any particular session. 1 The penalty for non-attendance, &c. 
(v. ante) of a Juror or Assessor is fine not exceeding Rs. 100, 
and in default of recovery of fine, imprisonment for 15 days, 
unless the fine is sooner paid. 2 

Trial by Jury before District Magistrate— See “ Euro - 
peans and European British Subjects ” 

Nuisance cases. — A person against whom a conditional order 
for the removal of a public nuisance is made (v. “ Nuisance ”) 
must either — (a) perform, within the time specified in the order, 
the act directed thereby ; or (b) appear in accordance with such 
order, and either show cause against the same, or apply to the 
Magistrate to appoint a Jury to try whether the same is reasonable 
and proper. 3 The Magistrate will then appoint a Jury consisting 
of an uneven number of persons, not less than five, of whom the 
Foreman and one-half of the remaining members must be nomi- 
nated by the Magistrate and the other members by the applicant. 
The Magistrate will then fix a time within which the Jury are 
to return their verdict. 4 — See “Nuisance” 

Duties of Jurors. — If a Juror or Assessor is personally ac- 
quainted with any relevant fact it is his duty to inform the Judge 
that such is the case, whereupon he may be sworn and examined 
in the same manner as any other witness. 3 The duty of the 
Judge is to decide all questions of law 6 : the duty of the Juror 
to decide all questions of fact . 7 Except with the leave of the 
Court, no person other than a Juror may speak to, or hold any 
communication with, any member of a Jury. 8 The presiding 
Judge may order either that the Jury be locked up pending a trial, 
or be allowed to return to their homes , 9 When in a case tried 
before the High Court the Jury are satisfied that they will not be 
unanimous, but six of them are of one opinion, the Foreman must 
so inform the Judge. 1 

Verdict. — In trials before a High Court, if there are six Jurors 
of one opinion, and the Judge agrees with them, judgment will 
be given in accordance with that opinion : if the Judge disagrees 
with the majority, the Jury will be at once discharged. If there 
are not as many as six who agree in opinion, the Jury will, after 
lapse of a reasonable time, be discharged. In trials before a 
Sessions Court, if the Sessions Judge disagrees with the verdict 
of the Jurors or of a majority of the Jurors so completely that 
he considers it necessary to submit the case to the High Court, 
he may submit the case accordingly. 2 

1) s. 330, ib, 4) s. 133, ib. 7). s. 299, ib. 

2) s. 332, ib. 5} s. 294, ib. 8) s, 300, ib. 

3) s. 135,1b; 6} s. 298, ib, 9) s. 296, ib. 


1) s. 305, ib. 

2) ss. 306, 307. 
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JUSTICES OF THE PEACE. 


Authority— C riminal jProcedure Code, sections cited. 

Justices of the Peace are Magistrates who sit to admin- 
ister summary justice in minor matters. Judges of the supe- 
rior Courts are also called Justices, i.e. officers deputed by the 
Crown to administer justice by way of judgment. They are also 
ex-officio Justices of the Peace (v. post). 

In the Mofussil. — The Governor-General in Council, so far as 
regards the whole or any part of British India outside the Presi- 
dency towns, and every Local Government, so far as regards the 
territories subject to its administration (other than the towns 
aforesaid), may, by notification in the official Gazette, appoint 
such European British Subjects as he or it thinks fit to be Justices 
of the Peace within and for the territories mentioned in such 
notification 1 : see “ Europeans and European British Subjects 

In Presidency Towns. — The Governor-General in Council 
or the Local Government, so far as regards the Town of Calcutta, 
and the Local Government, so far as regards the Towns of Madras 
and Bombay, may, by notification in the official Gazette, appoint 
to be Justices of the Peace within the limits of the town mention- 
ed in such notification any person resident within British India , and 
not being the subjects of any foreign State, whom such Governor- 
General in Council or Local Government (as the case may be) 
thinks fit. 3 The jurisdiction of a Justice of the Peace so appoint- 
ed is limited to the Presidency town : his duties and powers are 
prescribed by various local Acts. 

Ex-officio Justices of the Peace. — In virtue of their re- 
spective offices, the Governor-General, the Ordinary Members of 
the Council of the Governor-General, the Judges of the High 
Courts, and the Recorder of Rangoon are Justices of the Peace 
within and for the whole of British India ; Sessions Judges and 
District Magistrates are Justices of the Peace within and for the 
whole of the territories administered by the Local Government 
under which they are servings \ and the Presidency Magistrates 
are Justices of the Peace within and for the towns of which they 
are respectively Magistrates.* 


i) s. 22, Cr. Pr. Code, 
a) s. 23, ib. 


3) s. 25., ib., as amended by Act III of 1884, s. 1, 

4) ib. 






LAND. 




Authorities — Acts X of 1870 (as amended) : XVIII of 1885 : XXIII of 1863 : 

XI of 1886. 

Suits for Land — See “ Action and Actionable Claim” 
Attachment of— See ££ Attachment P 
Transfer of— See “ Transfer of Property 
Sale, Lease, and Mortgage of— See ££ Sale,” “ Lease p 
££ Mortgage.” 

See “ Aliens f “ Donatio Mortis Causa , ” ££ Contract ££ Gifts f 
“ Easements p £ ‘ Fishery £t Highways and Ways f " Possession f 
u Fivers and Waters f ££ Trespass and Index , . 

Land Acquisition (General). 

Authority— A ct X of 1870 (as amended). 

Object of the Act.— The Act provides for the acquisition of 
land for public purposes and by companies registered under the 
Companies Act of 1882, and determines the amount of compensa- 
tion to be made on account of such acquisition. The procedure 
under the Act is as follows. 

Preliminary investigation. — Whenever it appears to the 
Local Government that land (which includes benefits to arise from 
land and fixtures permanently attached to the earth) in any locality 
is likely to be needed for any public purpose, a public notifica- 
tion to that effect is published in the local Gazette; the 
Collector (t.e. the Collector of a District, or a Deputy Com- 
missioner, or any officer specially appointed as Collector under 
the Act) causes public notice of the substance of such notifi- 
cation to be given at convenient places in the locality. There- 
upon any officer authorised in that behalf is entitled to enter 
upon the land with his servants and workmen for the 
purposes of survey and of making a plan. If the officer 
desires for the purpose of such survey to enter into any build- 
ing or enclosed court or garden attached to a dwelling-house, he 
must give seven days 7 previous notice to the occupier thereof; 
and if, for the same purpose, the officer cuts down and clears 
away any crop, fence, or jungle, he must pay or tender payment 
for the damage done; and in the event of a dispute as regards the 
amount, refer the dispute to the Collector, whose decision is final.* 
Declaration of intended acquisition. — Whenever it 
appears to such Government that any particular land is actually 

1) Act X of 1870, ss. 3, 4, 
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needed for a public purpose, or for a company, a declaration will 
be made to that effect under the signature of a Secretary to such 
Government. But no such declaration can be made unless the 
! compensation to be awarded for such land is to be paid out of 

; public revenues, or out of some municipal fund, or by a company, 

| The declaration is published in the local official Gazette, and 

j upon such publication the declaration is conclusive evidence 

\ of the necessity for such acquisition. Thereafter the land must 

j be marked out, measured, and planned, if this has not already 

; been done. 2 

| Notice. — Public notice is given at convenient places on or 

l near the land requiring all persons interested in the land (/.*., 

I everybody who claims an interest in the compensation to be 

4 made on account of the acqu isition of the land, ) to appear personally 

!; or by agent before the Collector at a specified time and place, and 

I' to state the nature of their respective interests in the land and the 

amount and particulars of their claims to compensation for such 
| interests. The Collector must serve a similar notice on the occu- 

j pier (if any) of the land, and on all such persons known or believed 

I to be interested therein, or to be entitled to act for such persons 

j so interested, as reside, or have agents authorised to receive service 

on their behalf, within the revenue district in which the land is 
situate. In case any person so interested resides elsewhere, and 
has no such agent, the notice must be sent by post. The Collec- 
tor may also require any such person to make a statement as to 
the names and interests of other persons possessing any interest 
in the land or any part thereof as co-proprietor, sub-proprietor, 
mortgagee, or tenant, or otherwise ; and every person so required 
to make a statement is bound to do so : if he does not, he com- 
mits an offence punishable under the Penal Code. 3 
Enquiry into value and claims. — On the day so fixed the 
Collector will enquire summarily into the value of the land, and 
determine the amount of compensation payable, and tender the 
same to the persons interested who have attended. If the Collec- 
tor and the persons interested agree as to the amount of compen- 
sation, the Collector will make an award which will be filed in his 
office, and be deemed conclusive evidence of the value of the 
land and the amount of compensation payable, as between the 
Collector and the persons interested. But (1) if no claimant 
attends; or (2) if the Collector considers that further inquiry in 
respect of the claim ought to be made by a Civil Court (being the 
Court of Original Civil Jurisdiction in the locality) ; or (3) if the 
Collector is unable to agree with the persons interested as to the 
pompensation to be paid ; or (4) if the persons interested raise 

2 ) ss. 6—8, ib* 3) ss. 9, 10, ib. 


. j. JXi 
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questions of title of a conflicting character, the Collector must 
refer the matter to the determination of the Court.* 

Taking possession.— If, and when, the Collector has made 
an award or a reference to the Court, he may take possession of 
the land which thereupon vests absolutely in the Government free 
of incumbrances ; in cases of urgency the Collector may, under the 
directions of the Government, take- possession of the land before 
any award or reference, after the expiry of 15 days from the pub- 
lication of the notice. 5 

Reference to Court. — In making the reference, the Collector 
must state in writing full particulars of the case for the informa- 
tion of the Court. The Court will thereupon serve notice on each 
of the persons named in the reference, requiring him to state to 
the Court on a specified day the amount of compensation he 
claims. The Court will also serve a notice on the Collector and 
each of the persons interested, requiring them to appoint by a 
specified day two Assessors (one to be nominated by the Collector, 
and the other by the persons interested) to assist the Judge of 
the Court. As soon as the Assessors have been appointed, the 
Judge and the Assessors will proceed to determine the amount of 
compensation. The proceeding so taken will be in open Court, 
and will as far as possible be treated as a suit under the Code of 
Civil Procedure. 6 

In determining the amount of compensation to be 

awarded for the land the Judge and Assessors will take into 
consideration (1) the market value of the land; (2) the 
damage (if any) sustained by the person interested by reason 
of severance of such land from his other land ; (3) the damage 
(if any) sustained by him by reason of the acquisition injuriously 
affecting his other property, whether moveable or immoveable, in 
any manner, or his earnings ; and (4) if, in consequence of the' 
acquisition, he is compelled to change his residence, the reason- 
able expenses (if any) incidental to such change of residence . 7 

But the Judge and Assessors cannot take into con- 
sideration (1) the degree of urgency which has led to the 
acquisition ; (2) any disinclination of the person interested to 
part with the land acquired ; (3) any damage sustained by him 
which, if caused by a private person, would not render such per- 
son liable to a suit; (4) any damage which, after the time of 
awaidmg compensation, is likely to be caused by, or in conse- 
quence of the use to which the land acquired will be put ; (5) 
any increase to the value of the land acquired likely to accrue 
from the user to which it will be put when acquired ; (6) any 
increase to the value of the other land of the person interested, 

4) SS. 11-15, ib, 5) S.i6,ib* 6} ss. 18-23, ib, 7} s. 24, ib* 
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likely to accrue from the use to which the land acquired will 
be put; or (7) any outlay or improvements on such, land made 
commenced, or effected with the intention of enhancing the 
compensation to be awarded therefor. Further, the Judge must 
draw the attention of the Assessors to the provisions of the law in 
this paragraph stated, and must also inform them that (1) where 
a person interested has made a claim to compensation, the amount 
to be awarded to him cannot be less than the amount tendered 
by the Collector, and not more than the amount so claimed ; (2) 
where the person interested has refused to make such claim or 
has omitted without sufficient reason to do so, the amount award- 
ed cannot exceed the amount tendered ; (3) where, however 
such reason for omission is, in the opinion of the Judge, suffi- 
cient, the amount awarded cannot be less than, and may exceed 
the amount tendered. 8 * 

Decision of Judge and Assessors. — In case the Judge 
and one or both of the Assessors agree as to the amount of com- 
pensation their decision is final and cannot be appealed against. 
In case of difference of opinion between the Judge and both of 
the Assessors (whether or not they agree with each other) as to 
such amount, the decision of the Judge will prevail subject to an 
appeal to the Court of the District Judge, unless the Judge whose 
decision is appealed from is the District Judge, or unless the 
amount which the Judge proposes to award exceeds Rs. 5,000, in 
either of which cases the appeal will lie to the High Court. Such 
appeal will be dealt with as a regular appeal under the Code of 
Civil Procedure.^ 

Costs and Assessor’s fees. — Every assessor, if he is not a 
Government servant, is entitled to receive a reasonable fee for his 
services, to be assessed by the Judge, not exceeding Rs. 500, and 
such fee will be deemed to be costs in the proceeding. All costs 
of the proceeding must be paid by the Collector in "the first in- 
stance. But if the amount awarded does not exceed the sum 
tendered, all such costs must be paid by the person interested. 
On the other hand, if the amount awarded exceeds the sum so 
tendered, such costs must be paid by the Collector. 1 

The award must be in writing signed by the Judge and the 
Assessors. It must specify the particulars of the compensation 
and the costs to be paid. The award will be treated as a decree 
under the Code of Civil Procedure. 2 

Apportionment of compensation.— Where there are several 
persons interested, if such persons agree in the apportionment 
of the compensation, the particulars of such apportionment will 
be specified in the award, and as between such persons the award 

8) ss. 25, 26, ib. 9) ss. 29, 30, 35, ib. 1) ss. 31, 33, ifc>. 2 ) s. 34, ib. 
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will be conclusive evidence of the correctness of the apportion- 
ment. Where the amount of compensation has been settled by the 
Collector (v. ante) if any dispute arises as to the apportionment of 
the same, or any part thereof, the Collector must refer such dis- 
pute to the decision of the Court. Where there is a dispute as to 
the apportionment of the compensation whether the amount 
thereof has been settled by the Court, or on reference by the 
Collector as above-mentioned, the Judge sitting alone will decide 
the matter. An appeal lies from such decision to the High Court, 
unless the Judge whose decision is appealed from is not the 
District Judge, in which case the appeal lies in the first instance 
to the District Judge/ 

Payment of the compensation awarded will be made 
by the Collector according to the award to the persons named 
therein, but such persons may be liable to pay the same to the 
rightful owner thereof in a separate suit. In addition to the 
amount of compensation awarded, the Collector must pay 15% 
on the market value of the land. When the amount of such com- 
pensation is not paid on taking possession, the Collector must pay 
the amount awarded and the said percentage with interest thereon 
at the rate ot 6% per annum from the time of so taking posses- 
sion. But the Collector is at liberty to deduct the costs, if any, 
awarded to him in the proceeding from such amount and per- 
centage. The Collector cannot, however, pay anything, if the 
award is appealable, until after the expiration of the time 
allowed for such appeal, or after the determination of such appeal, 
as the case may be/ 

Acquisition of land for companies is, practically speaking, 
governed by the same, or similar rules. But the Local Govern- 
ment must (1) upon enquiry satisfy itself that such acquisition 
is needed for the construction of some work, and that such work 
is likely to prove useful to the public ; and (2) require the Com- 
pany to enter into an agreement with the Secretary of State for 
India in Council, providing to the satisfaction of the Local Gov- 
ernment for the following matters, namely (1) The payment to 
Government of the costs of acquisition ; (2) the transfer, on such 
payment, of the land to the Company ; (3) the terms on which 
the land is to be held by the Company ; (4) the time within which, 
and the conditions on which, the work, is to be executed and 
maintained; and (5) the terms on which the public will be en- 
titled to use the work. Such agreement must be published in 
the Gazette of India and also in the local official Gazette/ 

The Act further provides for the following* matters 
(x)the mode in which the service of notice is to be effected; (2) 

3) ss. 37, 39, ib. 4) ss. 40—42, ib. 5) ss. 46—5°) 
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penalties for wilful obstruction to the making of survey ; (3) means 
of enforcing surrender of the land ; (4) the compensation to be 
awarded when the Government does not complete the acquisition; 
(5) the payment of the Collector’s charges by municipal bodies 
and companies ; and (6) the exemption of the award and the 
agreement under the Act from stamp duty. 6 

No suit can be brought to set aside an award, and no 
suit or other proceeding may be commenced or prosecuted against 
any person for anything done under the Act without giving to 
such person a month’s previous notice in writing of the intended 
proceeding, and of the cause thereof, nor after tender of suffi- 
cient amends, nor after the expiration of three months from the 
accrual of the cause of suit or other proceeding.? 

Land Acquisition (Mines). 

Authority — Act XVIII of 1885. / 

The object of the Act is to provide for cases in which mines 
or minerals are situated under land which it is desired to acquire 
under the Land Acquisition Act (v. ante). When the Local 
Government makes a declaration under this latter Act, it may 
state therein that the mines of coal, iron-stone, slate, or other 
minerals lying under the land are not needed. When such 
statement is not made by the Local Government, the Collector 
may abstain from tendering compensation for the mines, and 
make such a statement in his award or in his reference, or 
when he takes possession of the land, as the case may be. 
Upon such statement being made in the declaration, award 
or reference published as aforesaid, the mines will not vest 
in the Government when the land so vests as is above-men- 
tioned. This Act further provides for 60 days’ previous notice 
to be given before the mines can be worked, and for the manner 
in which the Local Government may prevent or restrict the work- 
ing of the mines lying under the land. It lays down rules for 
the payment of compensation for such prevention or restriction, 
for the inspection of the mines, when they are allowed to be 
worked, for the safeguards in the way of mining communications 
to be observed in working the mines, the means to be adopted 
for the safety of the land acquired, and the penalty when any of 
such rules is violated. 8 

Tramways. 

Authority— Act XI of 1886. 

Acquisition of land for the purpose of a tramway — 

See the Act above cited. 

6) as. 5*— 57, ib. 7) ss. 57, 58, ib. 8) Act XVIII of 1885, passim. 
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1 Claims to Waste-Lands. 

AUTHOKITY-Act XXIII of 1863. 

( Object and provisions of the Act. -The Act makes special 

provision for the speedy adjudication of claims which may be 
ji preferred to waste-lands proposed to be sold or otherwise dealt 
I' with on account of Government and^of objections taken to the 
sale or other disposition of such lands. It enacts that when anv 
$ 4 claim is preferred to any waste-land proposed to be sold or other- 
, w wise dealt with on account of Government, or when any objection 
T is taken to the sale or other disposition of such land, the Collector 
must make an enquiry into the claim or objection provided the 
; same is preferred within the time mentioned in the advertisement 

to be issued for the sale or other disposition of such land which 
time must not be less than three months. Upon such enquiry 
, the Collector will either allow or reject the claim or objection bv 

I an order under his hand. The person affected by such order 

. may, upon service on him thereof, give notice in writing to the 

| Collector that he intends to contest the same. Thereupon the 

I Collector will immediately make a report to the Board of Revenue 
f If the Board of Revenue does not reverse the order, the claimant 
or objector may institute a suit in a Court specially constituted 
f undf ' r the Act ' vlthm thf ee years from the date on which the land 
has been dealt with by Government. If he does not do so the 
order of the Board of Revenue is final.9 ? 

9) Act XXIII of 1863, passim. 
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Authorities— Act IV of 1882 (Transfer of Property), Chapter V : Shephard and 
Brown’s Commentaries on the same, 2nd ed. : Cases cited 

r « * 1 * ■ 

What it is. — A lease of immoveable property is a transfer of 
a right to enjoy such property, made for a certain time, express 
or implied, or in perpetuity, in consideration of a price paid or 
promised, or of money, a share of crops, service, or any other 
thing of value, to be rendered periodically or on specified occa- 
sions to the transferor by the transferee, who accepts the transfer 
on such terms. The transferor is called the lessor, the transferee 
is called the lessee, the price is called the premium, and the 
money, share, service, or other thing to be so rendered is called 
the rent. 1 

Duration of leases : notice to quit. — In the absence of a 
contract or local law or usage to the contrary, a lease of immove- 
able property for agricultural or manufacturing purposes will be 
deemed to be a lease from year to year, terminable, on the part 
of either lessor or lessee, by six months’ notice expiring with the 
end of a year of the tenancy ; and a lease of immoveable property 
for any other purpose will be deemed to be a lease from month 
to month, terminable, on the part of either lessor or lessee, by 
15 days’ notice expiring with the end of a month of the ten- 
ancy, In the absence of notice duly given the tenancy continues. 
Every notice must be in writing, signed by or on behalf of the 
person giving it, and tendered or delivered either personally to 
the party who is intended to be bound by it, or to one of his 
family or servants at his residence, (not on the premises let) or 
(if such tender or delivery is not practicable) affixed to a conspi- 
cuous pait of the property. The notice must be clear, definite 
and unambiguous. No notice is necessary where the lease is for a 
fixed time, or is to determine on the happening of any event. 2 

Where the time limited by a lease of immoveable property is 
expressed as commencing from a particular day, in computing 
that time such day will be excluded. Where no day of commence*^ 
ment is named, the time so limited begins from the making of the 
lease. Where the time so limited is a year or a number of years, 
in the absence of an express agreement to the contrary, the lease 
will last during the whole anniversaiy of the day from which such 
time commences. Where the time so limited is expressed to be 

1) Act IV of 1882, s. 105. 

2) ib. s. 1 06 : I. L. R, 7 All., 59 ^> $99 : I, L. R,, ji Cal. 533 * 4 Ex, D. 201 : 

Shephard and Brown, pp. 381, 383, 
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terminable before its expiration, and the lease omits to mention 
at whose option it is so terminable, the lessee, and not the lessor, 
will have such option. 3 — v. post. 

Ho w made. —A lease of immoveable property from year to f 
year, or for any term exceeding one year, or reserving a yearly 
renr, can be made only by a registered instrument. All other 
leases of immoveable property (/.<?., leases made for a term of one 
year or less, ami those which, under the rule contained in the 
preceding paragraph, are deemed to be leases from month to 
month) may be made either by an instrument or by oral agreements 

Bights and liabilities of lessor and lessee.— In the ab- 
sence of a contract or local usage to the contrary , the lessor and 
the lessee of immoveable property, as against one another, respec- 
tively, possess the rights and are subject to the liabilities mention- 
ed in the rules next following, or such of them as are applicable to 
the property leased : — 

A. — Rights and Liabilities of the Lessor. 

(a) The lessor is bound to disclose to the lessee any material 
defect in the property, with reference to its intended use, of 
which the former is and the latter is not aware, and which the 
latter could not with ordinary care discover : 

(/;) the lessor is bound on the lessee's request to put him in 
possession of the property : 

(c) the lessor will be deemed to contract with the lessee that 
if the latter pays the rent reserved by the lease and performs the 
contracts binding on the lessee, he may hold the property during 
the time limited by the lease without interruption. The benefit 
of such contract is annexed to and goes with the lessee's interest as 
such, and may be enforced by every person in whom that interest 
is for the whole or any part thereof from time to time vested. 

B — Rights and Liabilities of the Lessee. 

(d) If during the continuance of the lease any accession is 
made to the property, such accession (subject to the law relating 
to alluvion for the time being in force) will be deemed to be com- 
prised in the lease : 

(e) if by fire, tempest, or Hood, or violence of an army or of 
a mob, or other irresistible force, any material part of the property 
be wholly destroyed or rendered substantially and permanently 

3) ib. s. no. This provision refers to the case where a lease is given s, for 

seven, fourteen, or twenty-one years,” or on some similar terms : Shephard 
and Brown, p. 409. ; 

4) ib. s. 107. Under the Registration Act, to which this section is supplemen- 

tal, an agreement for a lease is treated as a lease, Shephard and B:mn 
p. 387: 1 . L. R., 10 Bom. iox. * 
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unfit for the purposes for which it was let, the lease will at the 
option of the lessee, be void : provided that, if the injury be oc- 
casioned by the wrongful act or default of the lessee, he will not 
be entitled to avail himself of the benefit of this provision : 

(/) if the lessor neglects to make, within a reasonable time 
after notice, any repairs which he is bound to make to the 
properly, (i.e., repairs he has" covenanted to make he is not neces- 
sarily bound to make any) the lessee may make the same him- 
self, and deduct the expense of such repairs with interest from 
the rent, or otherwise recover it from the lessor : the lessee has 
no right to quit for breach by the lessor of a covenant to repair ; 

(g) if the lessor neglects to make any payment (e.g, a rate 
or tax) which he is bound to make, and which, if not made by 
him, is recoverable from the lessee or against the property, the 
lessee may make such payment himself, and deduct it with 
interest from the rent, or otherwise recover it from the lessor : 

( h ) the lessee may remove, at any time during the con- 
tinuance of the lease, all things which he has attached to the 
earth provided he leaves the property in the state in which he 
received it : see however clause (p) post : 

“ Attached to the earth” means— (a) rooted in the earth, as in 
the case of trees and shrubs ; ( b ) imbedded in the earth, as in the 
case of walls or buildings ; or (c) attached to what is so imbedded 
for the permanent beneficial enjoyment of that to which it is 
attached : 

(/) when a lease of uncertain duration determines by any means 
except the fault of the lessee, he or his legal representative is en- 
titled to all the crops planted or sown by the lessee and growing 
upon the property when the lease determines, and to free ingress 
and egress to gather and carry them : 

(j) the lessee may transfer absolutely or by way of 
mortgage or sub-lease the whole or any part of liis inter- 
est in the property, and any transferee of such interest or part 
may again transfer it. The lessee will not , however , by reason only 
of such transfer, cease to be subject to any of the liabilities attaching 
to the lease: nothing in this clause will be deemed to authorize 
a tenant having an untransferable right of occupancy, the farmer of 
an estate in respect of which default has been made in paying reve- 
nue, or the lessee of an estate under the management of a Court 
of Wards, to assign his interest as such tenant, farmer, or lessee 

(k) the lessee is bound to disclose to the lessor any fact as 

5) ib., ss. 10S, 3 : 8 App. Cas., p, 204. “ All the distinctions made in English 

law between things which are, and things which are not tenant’s fixtures, 
things which he may, or may not remove, during his tenancy, are thus 
ignored.” Shephard and Brown, pp. 399, 45, 47. 
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to the nature or extent of the interest which the lessee is about to 
take, of which the lessee is, and the lessor is not, aware, and which 
materially increases the value of such interest : 

(/) the lessee is bound to pay or tender, at the proper time and 
place, the premium or rent to the lessor or his agent in this behalf 
See “Contract” pp. 162, 163: 

(tn) the lessee is bound to keep, aftd on the termination of the 
lease to restore, the property in as good condition as it was in 
at the time when he was put in possession, subject only to the 
changes caused by reasonable wear and tear or irresistible 
force, and to allow the lessor and his agents, at all reasonable 
times during the term, to enter upon the property and inspect the 
condition thereof and give or leave notice of any defect in such 
condition ; and, when such defect has been caused by any act or 
default on the part of the lessee, his servants or agents, he is 
bound to make it good within three months after such notice has 
been given or left : 

(n) if the lessee becomes aware of any proceeding to recover 
the property or any part thereof, or of any encroachment made 
upon, or any interference with, the lessor’s rights concerning such 
property, he is bound to give, with reasonable diligence, notice 
thereof to the lessor : 

(1 0 ) the lessee may use the property and its products' (if any) as 
a person of ordinary prudence would use them if they were his 
own ; but he must not use, or permit another to use, the property 
for a purpose other than that for which it was leased, or fell tim- 
ber, -pull down or damage buildings, work mines or quarries not 
open when the lease was granted, or commit any other act which 
is" destructive or permanently injurious thereto : 

(/) he must not, without the lessor’s consent, erect on the 
property any permanent structure, except for agricultural 
purposes : 

((/) on the determination of the lease, the lessee is bound to put 
the lessor into possession of the property. 6 

Eight of lessor’s transferee. — If the lessor transfers the • 
property leased, or any part thereof, or any part of his interest \ 
therein, the transferee, in the absence of a contract to the con - | 
trary, will possess all the rights, and, if the lessee so elects, be i 
subject to all the liabilities of the lessor as to the property or 
part transferred so long as he is the owner of it ; but the lessor 
will not, by reason only of such transfer, cease to be subject to 
any of the liabilities imposed upon him by the lease, unless the 
lessee elects to treat the transferee as the person liable to him ; 
provided that the transferee is not entitled to arrears of rent due 
6} s . 108, ib„ 
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before the transfer, and that, if the lessee, not having reason to 
believe that such transfer has been made, pays rent to the lessor 
the lessee will not be liable to pay such rent over again to the 
transferee. The lessor, the transferee, and the lessee may deter- 
mine what proportion of the premium or rent reserved by the 
lease is payable in respect of the part so transferred, and, in case 
they disagree, such determination may be made by any Court 
having jurisdiction to entertain a suit for the possession of the 
property leased. ? 

Determination of lease. — A lease of immoveable property 
determines — (a) by efflux of the time limited thereby ; (b) where 
such time is limited conditionally on the happening of some event 
. — b>y the happening of such event : (c) where the interest of the 
lessor in the property terminates on, or his power to dispose of 
the same extends only to, the happening of any event— by the 
happening of such event : (d) in case the interests of the lessee 
and the lessor in the whole <>f the property become vested at the 
same time in one person in the same right : (e) by express surren- 
der * that is to say, in case the lessee yields up his interest under 
the lease to the lessor, by mutual agreement between them : (/) 
by implied surrender : e.g., A lessee accepts from his lessor a 
new lease of the property leased, to take effect during the con- 
tinuance of the existing lease. This is an implied surrender of 
the former lease, and such lease determines thereupon : (g) by 
forfeiture ; that is to say, (r) in case the lessee breaks an express 
condition which provides that, on breach thereof, the lessor may 
re-enter, or the lease shall become void ; the mere breach of a 
condition does not involve a forfeiture ; the condition must also 
be one which provides that on breach thereof, the lessor may 
re-enter, or the lease become void 8 : or (2) in case the lessee 
renounces his character as such by setting up a title in a third 
person or by claiming title in himself ; and in either case the lessor 
or his transferee does some act showing his intention to determine 
the leased : A forfeiture is waived by acceptance of rent which has 
become due since the forfeiture, or by distress for such rent, or 
by any other act on the part of the lessor showing an intention to 
treat the lease as subsisting: provided that the lessor is aware 
that the forfeiture has been incurred : provided also that, where 
rent is accepted after the institution of a suit to eject the lessee 
on the ground of forfeiture, such acceptance is not a waiver 1 : 
(/i) on the expiration of a notice to determine tke lease, or to 

7) s. 109, ib. , . * xvV; v 

8) s. in ib., Shephard and Brown : p. 412: I. L. R. 7 Bom. 262 : I. L. R. 9 

Cal., 808: I. L. R. 6 Mad,, 327. 

: 9}'" s. in, ib. 

1) s s. 1 1 2, ib. 
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quit, or of intention to quit, the property leased, duly given by 
one party to the other. 2 A notice given is waived, with the express 
or implied consent of the person to whom it is given, by any act 
on the part of the person giving it showing an intention to treat 
the lease as subsisting : e.g. : — (a) A, the lessor, gives B, the lessee, 
notice to quit the property leased. The notice expires. B tenders, 
and A accepts, rent which has become due in respect of the pro- 
perty since the expiration of the notice. The notice is waived. ( b ) 
A, the lessor, gives B, the lessee, notice to quit the property leas- 
ed. The notice expires, and B remains in possession. A gives to 
B as lessee a second notice to quit. The first notice is waived.^ 
Relief against forfeiture for non-payment of rent. — 
Where a lease of immoveable property has determined by forfei- 
ture for non-p iy merit of rent, and the lessor sues to eject the 
lessee, if, at the hearing of the suit, the lessee pays or tenders to 
the lessor the rent in arrear, together with interest thereon and his 
full costs of the suit, or gives such security as the Court thinks 
sufficient for making such payment within 1 5 days, the Court may, 
in lieu of making a decree for ejectment, pass an order relieving 
the lessee against the forfeiture ; and thereupon the lessee will hold 
the property leased as if the forfeiture had not occurred. 4 
% Effect of surrender and forfeiture on under-leases. — 

The surrender, express or implied, of a lease of immoveable pro- 
perty does not prejudice an under-lease of the property or any 
part thereof previously granted by the lessee, on terms and con- 
ditions substantially the same (except as regards the amount of 
rent) as those of the original lease ; but, unless the surrender is 
made for the purpose of obtaining a new lease, the rent payable 
by, and the contracts binding on, the under-lessee will be respec- 
tively payable to, and enforceable bv, the lessor. The forfeiture 
of such a lease annuls all such under-leases, except where such 
forfeiture has been procured by the lessor in fraud of the under- 
lessees, or relief against the forfeiture is granted under the provi- 
fjg,’ sions contained in the last paragraph.* 

Holding over. — If a lessee or under-lessee of property remains 
in possession after the determination of the lease granted to the 
lessee, and the lessor or his legal representative accepts rent from 
the lessee or under-lessee, or otherwise assents to his continuing 
in possession, the lease is, in the absence of an agreement to the 
contrary, renewed from year to year, or from month to month, 

; according to the purpose for which the property is leased (v. ante % 

“ Duration of Leases” p. 370) e.g . ;~(a) A lets a house to B for five 
s years. B underlets the house to C at a monthly rent of Rs. 100. 


2) s. i, lb. 


3) s. 113, ib. 


4) s. 114, ib. 


5) s. 115, ib. 
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The five years expire, but C continues in possession of the house 
and pays the rent to A. C’s lease is renewed from month to 
month, (b) A lets a farm to B for the life of C. C dies, but B 
continues in possession with A’s assent. B ? s lease is renewed 
from year to year, 6 

None of the provisions of this chapter apply to leases 
for agricultural purposes; except in so far as the Local Gov- 
ernment, with the previous sanction of the Governor-General in 
Council, may by notification published in the local official Gazette 
declare all or any of such provisions to be so applicable, together 
with, or subject to, those of the local law, if any, for the time 
being in force. Such notification will not take effect until the 
expiry of six months from the date of its publication. 7 

6) s. 1 1 6, ib. 7) s. 1 17, ib. 



LEGACY AND BEQUEST. 

Authorities — Act X of 1S65 (Indian Succession) : Act XXI of 1870 (Hindu 
Wills) Act : V of 1881 (Probate and Administration). 

Specific legacies. — Where a testator bequeaths to any person 
a specified part of his property, which is distinguished from all 
other parts of his property, the legacy is said to be specific, eg. : 
A bequeaths to B (a) The diamond ring presented to him 
by C : the legacy is specific ; (i?) a diamond ring : the legacy is not 
specific; (c) his promissory notes of the Government of India 
for Rs. 10,000 in their 4 percent loan: the legacy is specific: 
but if he were to bequeath Rs. 10,000 worth of Government 
securities the legacy would not be specific. (1) Where a sum 
certain is bequeathed, the legacy is not specific merely because 
the stocks, funds or securities in which it is invested are described 
in the will, eg. : A bequeaths to B “Rs. 10,000 of his funded 
property: ” “ Rs. 10,000 of‘ his property now invested in shares 
of the East Indian Railway Company : ” £ Rs. 10,000 at present 
secured by mortgage of Rampur factory.” No one of these lega- 
cies is specific. (2) Where a bequest is made in general terms, of 
a certain amount of any kind of stock, the legacy is not specific 
merely because the testator was, at the date of his will, possessed of 
stock of the specified kind, to an equal or greater amount than the 
amount bequeathed, eg. ; A bequeaths to B Rs. 5,000 five per 
cent. Government securities ; A had at the date of the will five per 
cent. Government securiiies for Rs. 5,000. The legacy is not 
specific. (3) A money legacy is not specific merely because the will 
directs its payment to be postponed until some part of the pro- 
perty of the testator shall have been reduced to a certain form, 
or remitted to a certain place, eg. : A bequeaths to B Rs. 10,000 
and directs that this legacy shall be paid as soon as A’s property 
in India shall be realized in England. The legacy is not 
specific. (4) Where a will contains a bequest of the residue 
of the testator’s property along with an enumeration of some 
items of property not previously bequeathed, the articles enu- 
merated are not deemed to be specially bequeathed. (5) Where 
property is specifically bequeathed to two or more persons in 
succession, it must be retained in the form in which the testator 
left it, although it may be of such a nature that its value is con- 
tinually decreasing, eg. : (a) A, having a lease of a house for 

a term of years, 15 of which were unexpired at the time of his 
death, has bequeathed the lease to B for his life, and after B’s 
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death to C. B is to enjoy the property as A left it, although, if 
B lives for 15 years, C can take nothing under the bequest. 
Where, however, property comprised in a bequest to two or more 
persons in succession is not specifically bequeathed, it must, in 
the absence of any direction to the contrary, be sold, and the 
proceeds of the sale invested in such securities as the High Court 
may authorize or direct. Th& fund thus constituted will be enjoy- 
ed by the successive legatees according to the terms of the will : 
e.g. : A, having a lease for a term of years, bequeaths “ all his 
property ” to B for life, and after B ; s death to C. The lease must 
be sold, and the proceeds invested as above stated, and the annual 
income arising from the fund is to be paid to B for life. At B’s 
death the capital of the fund is to be paid to C. (6) If there be 
a deficiency of assets to pay legacies, a specific legacy is not 
liable to abate with the general legacies. 1 — See “Executor” 
pp. 253, 254. 

Demonstrative legacies. — Where a testator bequeaths a 
certain sum of money, or a certain quantity of any other com- 
modity, and refers to a particular fund or stock so as to consti- 
tute the same, the primary fund or stock out of which payment is 
to be made, the legacy is said to be demonstrative. The dis- 
tinction between a specific legacy and a demonstrative 
legacy consists in this, that {a) where specified property is 
given to the legatee, the legacy is specific ; (b) where the legacy is 
directed to be paid out of specified property, it is demonstrative, 
e.g . : — A bequeaths to B (a) Rs. 1,000 being part of a debt due to 
him from W. He also bequeaths to C Rs. 1,000 to be paid 
out of the debt due to him from W. The legacy to B is specific ; 
the legacy to C is demonstrative. (&) “ 80 chests of the indigo 
which shall be made at his factory of Rampur : Rs. 10,000 
out of his five per cent, promissory notes of the Government of 
India: an annuity of Rs. 500 “from his funded property;” 
Each of these bequests is demonstrative. A bequeaths to B an 
annuity, and directs it to be paid out of the rents arising from 
his taluq of Ramnagar. A bequeaths to B “Rs. 10,000 out 
of his estate at Ramnagar,” or charges it on his estate at 
Ramnagar ; “Rs. 10,000 being his share of the capital embarked 
in a certain business.” Each of these bequests is demonstrative. 2 
Where a portion of a fund is specifically bequeathed, and a 
legacy is directed to be paid out of the same fund, the portion 
specifically bequeathed will first be paid to the legatee, and the 
demonstrative legacy will be paid out of the residue of the fund, 

1) ss. 129—136, Act X of 1865. These ss. apply to wills of Hindus, Jainas, 
Sikhs and Buddhists in the Lower Provinces of Bengal and the Towns 
of Madras. and Bombay. (Act XXI of 1870, s. 2.) 

2 }- s, 137, ib„ applies to Hindus, etc. 
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and, so far as the residue may be deficient, out of the general 
assets of the testator, eg. : A bequeaths to B Rs. 1,000 being part 
of a debt due to him from W. He also bequeaths to C Rs, 1,000 
to be paid out of the debt due to him from W. The debt due to- 
A from W is only Rs. 1,500; of these Rs. 1,500, Rs. 1,000 belong 
to B, and Rs. 509 are to be paid to C. C is also to receive 
Rs. 500 out of the general assets of the testator. 3 

Ademption.— If anything which has been specifically be- 
queathed does not belong to the testator at the time of his death, 
or has been converted into property of a different kind, the legacy 
is adeemed; that is, it cannot take effect, by reason of the sub- 
ject-matter having been withdrawn from the operation of the 
will, eg. : (a) A bequeaths to B “the diamond ring presented 
to him by C :” “his gold chain:” “a certain bale of wool:” “a 
certain piece of cloth :” “ all his household-goods which shall be 
in or about his dwelling-house in M. Street, in Calcutta, at the 
time of his death.” If A, in his lifetime, sells or gives away the 
ring, converts the chain into a cup, converts the wool into 
cloth, makes the cloth into a garment, takes another house into 
which he removes all his goods each of these legacies is adeemed. 

No bequest is wholly or partially adeemed by a subsequent 
provision made by settlement or otherwise for the legatee, e.g. : 
(a) A bequeaths Rs. 20,000 to his son B. He afterwards gives 
to K the sum of Rs. 20,000. The legacy is not thereby adeemed. 4 
I The removal of the thing bequeathed from the place in which 
it is stated in the will to be situated does not constitute an 
ademption, where the place is only referred to in order to com- 
plete the description of what the testator meant to bequeath, 
eg. : A bequeaths to B all the bills, bonds and other securities 
for money belonging to him then lying in his lodgings in Cal- 
cutta. At the time of his death, these effects had been removed 
from his lodgings in Calcutta. The legacy is not revoked by 
ademption. Where the thing bequeathed is not the right to 
receive something of value from a third person, but the money 
or other commodity which shall be received from the third person 
by the testator himself or by his representatives, the receipt of 
such sum of money or other commodity by the testator does not 
constitute an ademption; but, if he mixes it up with the general 
mass of his property, the legacy is adeemed, eg; A bequeaths 
to B whatever sum may be received from his claim 011 C. A 
receives the whole of his claim on G, and sets it apart from the 
general mass of his property. The legacy is not adeemed. 5 

3) ib., s. 138, applies to Hindus, etc. 

4) ib. , S3. 139, 166, applies to Hindus, etc. 

5) ib., ss. 148, 149, applies to Hindus, etc. 
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Non-ademption of demonstrative legacy. — A demon- 
strative legacy is not adeemed by reason that the property on 
which it is charged by the will does not exist at the time of the 
death of the testator, or has been converted into property of a 
different kind ; but it will in such case be paid out of the general 
assets of the testator. 6 

T 

Ademption of specific legacies. — (i) Where the thing speci- 
fically bequeathed is the right to receive something of value from 
a third party, and the testator himself receives it, the bequest is 
adeemed, e.g.: A bequeaths to E “ his interest in certain policies 
of life assurance ” A in his lifetime receives the amount of the 
policies. The legacy is adeemed. (2) The receipt by the testator 
of a part of an entire thing specifically bequeathed operates as 
an ademption of the legacy to the extent of the sum so received 
e.g.: A bequeaths to B “the debt due to him by C,” The 
debt amounts to Rs. 10,000. C. pays to A Rs. 5,000 the one- 
half of the debt. The legacy is revoked by ademption, so far as 
regards the Rs. 5,000 received by A. (3) If a portion of an 
entire fund or stock be specifically bequeathed, the receipt by the 
testator of a portion of the fund or stock operates as an ademp- 
tion only to the extent of the amount so received ; and the residue 
of the fund or stock is applicable to the discharge of the specific 
legacy, eg. : A bequeaths to E one-half of the sum of Rs. 10,000 
due to him from W. A in his lifetime receives Rs. 6,000, 
part of the Rs. 10,000, The Rs. 4,000 which are due from W to 
A at the time of his death belong to B under the specific bequest. 
(4) Where stock which has been specifically bequeathed does 
not exist at the testator’s death, the legacy is adeemed, e.g . .* A be- 
queaths to B “his capital stock of ^1,000 in East India stock:” 
A sells the stock, the legacy is adeemed. (5) Where stock which 
has been specifically bequeathed does only in part exist at the 
testator’s death, the legacy is adeemed so far as regards that part 
of the stock which has ceased to exist, e.g. : A bequeaths to B “ his 
Rs. 10,000 in the 5^ percent loan of the Government of India.” 
A sells one-half of his Rs. 10,000 in the loan in question. One- 
half of the legacy is adeemed. (6) A specific bequest of goods 
under a description connecting them with a certain place is not 
adeemed by reason that they have been removed from such place 
from any temporary cause, or by fraud, or without the knowledge 
or sanction of the testator, eg. : {a) A bequeaths to B “ all his 
household goods which shall be in or about his dwelling-house in 
Calcutta at the time of his death.” The goods are removed from 
the house to save them from fire. A dies before they are brought 

6) ib., s. 140, applies to Hindus, etc. 
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back. The legacy is not adeemed. ^ Where a thing specifically be 
queathed undergoes a change between the date of the will and 
the testator’s death, and the change takes place by operation of 
law, or in the course of execution of the provisions of any Wa 
instrument under which the thing bequeathed was held the leaarv 
is not adeemed by reason of such change, e.s ■ (a) A h« 

5 B “.11 '!>. money which he has i„ thljK 
Government of India.” The securities for the tU n er cent iJ,„ 
are converted during A’s lifetime into 5 per cent stock }J) A 
bequeaths to B the sum of Rs. 10,000 in promissory notes' of 
the Government of India which he has power, under his marriage 
settlement, to dispose of by will. Afterwards, in A’s lifetime the 
fund is converted into Consols by virtue of an authority contained 
in the settlement. Neither of these legacies has been adeemed 
(8) Where a thing specifically bequeathed undergoes a china* 
between the date of the will and the testator’s death and h* 
change takes place without the knowledge or sanction of the 
testator, the legacy is not adeemed, e.g. : A bequeaths to B “ml 
his 3 per cent Consols.” The Consols are, without A’s know- 
ledge, sold by his agent, and the proceeds converted into East 
India stock, j ms legacy is not adeemed. (9) Where stock which 
has been specifically bequeathed is lent to a third party on cond 
tion that it shall be replaced, and it is replaced accordingly the 
legacy is not adeemed (ro) Where stock specifically bequeathed 
is sold, and an equal quantity of the same stock is afterwards 
purchased and belongs to the testator at his death, the le-acv i 
not adeemed. 8 J 

Where a portion of a fund is specifically bequeathed 
to one legatee, and a legacy charged on the same fund 
1S bequeathed to another legatee; if the testator receivS 
a portion of that fund, and the remainder of the fund is insuffi 
cient to pay both the specific and the demonstrative legacy the 
specific legacy will be paid first, and the residue (if any) of the 
fund will be applied so far as it will extend in payment of he 
demonstrative legacy, and the rest of the demonstrative legacy 
will be paid out of the general assets of the testator, , e • a IT 
queaths to B Rs 1,000, part of the debt of Rs. 2 ,ooo due to him 
He also bequeaths to C Rs. 1,000 to be paid out of 

t ^ ‘ ‘kf fr ?™ W ‘ A afterwar ds receives Rs. 500 part 
of that debt, and dies leaving only Rs. 1,500 due to him fromV 

0 { .f i . es % Rs - l .’ 5 °°’ Rs - x >ooo belong to B, and Rs. 500 are to be 
the'testator.^ “ ^ Rs ' ° ut ° f of 

7 ) jb., ss. 141-147, applies t0 Hindus, etc. 

8 ib„ ss. 150-153, applies to Hindus, etc. 

9 ) lb., s. 144, applies to Hindus, etc. 
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Legacy to creditor.— Where a debtor bequeaths a legacy to 
his creditor, and it does not appear from the will that the & legacv 
is meant as a satisfaction of the debt, the creditor is entitled to 
the legacy as well as to the amount of the debt. 1 "" ' 

Legacy to child portioner.— Where a parent, who is under 
obligation by contract to proyide a portion for a child, fails to do 
so, and afterwards bequeaths a legacy to the child, and does not 
intimate by his will that the legacy is meant as a satisfaction of 
the portion, the child is entitled to receive the legacy as well as 
the portion, e.g. : A, by articles entered into in contemplation 
of his marriage with B, covenanted that he would pay to each 
of the daughters of the intended marriage a portion of Rs, 20 000 
on her marriage. This covenant having been broken A be- 
queaths Rs. 20,000 to each of the married daughters of himself 
and B. The legatees are entitled to the benefit of this bequest 
in addition to their portions. 2 3 

Vesting of legacies.— (1) Where by the terms of a bequest 
the legatee is not entitled to immediate possession of the thine 
bequeathed, a right to receive it at the proper time will, unless a 
contrary intention appears by the will, become vested in the 
legatee on the testator’s death, and will pass to the legatee’s repre- 
sentatives if he dies before that time and without having received 
the legacy. And in such cases the legacy is from the’’ testator’s 
death said to be vested in interest, e.g.: (a) A bequeaths 
to B Rs. 100, to be paid to him at the deaih of C. On A’s 
death the legacy becomes vested in interest in B, and, if he dies 
before C, his representatives are entitled to the legacy. (b) \ 
bequeaths to B Rs. too, to be paid to him upon his attaining 
the age of 18. On A’s death the legacy becomes vested in 
interest in B. (c) A fund is bequeathed to A for life, and after 
his death to B. On the testator’s death the legacy to B becomes 
vested in interest in B. (2) Where a bequest is made only to 
such members of a class as shall have attained a particular a°e 
a person _ who has not attained that age cannot have a vested 
interest in the legacy, e.g. :■ a fund is bequeathed to such of 
the childien of A as shall attain the age of 18, with a direction 
that, while any child of A shall be under the age of 18, the 
income of the share, to which it may be presumed he will be 
eventually entitled, shall be applied for his maintenance and 
education. No child of A who is under the age of 18 has a vest- 
ed interest in the bequest. 3 

1) ib. t s. 164, applies to Hindus, etc. 

2 ) ib. 5 s. 165, applies to Hindus, etc. 

3) ib., ss. 106, 108, applies to Hindus, etc. 
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A legacy bequeathed in case a specified uncertain event shall 
happen does not vest until that event happens. A legacy be- 
queathed in case a specified uncertain event shall not happen 
does not vest until the happening of that event becomes impos- 
sible. In either case, until the condition has been fulfilled the 

interest of the legatee is called a contingent interest e ■ (a) A 

legacy is bequeathed to D in case A* B and C shall all 'die under 
the age of 18. D has a contingent interest in the legacy until A 
B and C all die under 18, or one of them attains that 'age lb) 
A sum of money is bequeathed to A “in case he shall attain the 
age of 1 8,” or, “when he shall attain the age of 18” A’s interest 
in the legacy is contingent until the condition shall be fulfilled 
by his attaining that age. (c) A fund is bequeathed to A if B 
shall not marry C within five years after the testator’s death A’s 
interest in the legacy is contii gent until the condition shall be 
fulfilled by the expiration of the five years without B’s having 
married C, or by the occurrence, within that period, of an event 
which makes the fulfilment of the condition impossible To 
the above rule there is the following exception. Where a fund is 
bequeathed to any person upon his attaining a particular a*e 
snd the will also gives to him absolutely the income to arise 
from the fund before he reaches that age, or directs ihe income 
or so much of it as may be necessary, to be applied for his bene- 
fit, the bequest of the fund is not contingent, e.g. : Id) \ be- 
queaths to B Rs. 500 a year upon his attaining the age of 18 
and ditects that the interest, or a competent part thereof shall 
be applied for his benefit until he reaches that age. The ’legacy 
is vested . 4 5 * 

Executors assent to legacy— See “ Executor’' pp . 252, 

Abatement and payment of legacies— See “ Executor » 
PP 2 53 ? 2 54 * 5 

Onerous bequests.-Where a bequest imposes an obligation 
on the legatee he can take nothing by it unless he accepts it 
fully, e.g. : A having shares in (X), ; a prosperous joint stock 
company, and also shares 111 (Y), a joint stock company in diffi- 
culties m respect of which shares heavy calls are expected to be 
made, bequeathes to B all his shares in joint stock companies. 

B refuses to accent the shares in (Y). He forfeits the shares in 
Aj. But where a will contains two separate and independent 
bequests to the same person, the legatee is at lii erty to 
^ ° ne ? f * en, 1 an 1 d the other, although the former 

f 5 be beneficial and the latter onerous, e.g. .- A having a lease 
for a term of years of a house at a rent which he and his repre- 
4) Jb., s. 107, applies to Hindus, etc. 
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sentatives are bound to pay during the terra, and which is hi»h 
than the house can be let for, bequeathes to B the lease and 
' sum of money. B refuses to accept the lease. He does not 
this refusal forfeit the money . 5 D y 

Contingent bequests.— (i) Where a legacy is given if a specifi 
ed uncertain event shall happen, and no time is mentioned in th 
will for the occurrence of that event, the legacy cannot take eff 7? 
unless such event happens before the period when the fund 1 
queathed is payable or distributable, e.g. : (a) A legacy is k 6 " 
queathed to A, and, in case of his death, to B. If A survives th" 
testator, the legacy to B does not take effect, (b) A legacy is he 
queathed to A, and, in case of his death without children^ to b" 

If A survives the testator or dies in his lifetime leaving a child' 
the legacy to B does not take effect, (c) A legacy is bequeathed 

to A when and if he attains the age of 18, and, in case of his 

death, to B. A attains the age of 18. The legacy to B does not 
take effect. ( d ) A legacy is bequeathed to A for life, .and after 
his death to B, and, “in case of B’s death without children ” to 
C. The words “ in case of B’s death without children ” ar 
to be understood as meaning in case B shall die without children 
during the lifetime of A. (e) A legacy is bequeathed to A for life 
and after his death to B, and, “in case of B’s death,” to C The 
words “in case of B’s death” are to be considered as meaning i 
“in case B shall die in the lifetime of A.” ( 2 ) Where a be & 1 

quest is made to such of certain persons as shall be surviving ! 

at some period, but the exact period is not specified, the legacv ; 

will go to such of them as shall be alive at the time of payment 1 

or distribution, unless a contrary intention appear by the will j 
e.g : Property is bequeathed to A and B, to be equally divid- 
ed between them, or to the survivor of them. If both A and 
B survive the testator, the legacy is equally divided between them 
If A dies before the testator, and B survives the testator it eoes 
to B. 6 : ° 

Conditional bequests.— (i) A bequest upon an impos- 
sible condition is void, e.g.: A bequeaths Rs. 500 to B on con- 
dition that he shall marry A’s daughter. A’s daughter was dead at 
the date of the will. The bequest is void. (2) A bequest upon a 
condition, the fulfilment of which would be contrary to law or 
to morality, is void, e.g. : A bequeaths Rs. 5,000 to his niece if 
she will desert her husband. The bequest is void. (?) Where 
a will imposes a condition to be fulfilled before the legatee can 
take a vested interest in the thing bequeathed, the condition is 
considered to have been fulfilled if it has been substan- 

5) jb., ss. 109, no, applies to Hindus, etc. 

6} id,, ss. in, 112, applies to Hindus, etc. 
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j tially complied with, e.g. .- (a) A legacy is bequeathed to A on 
condition that he shall marry with the consent of B, C, D and E A 

: marries with the written consent of B. C is present at the marriage 

: D sends a present to A previous to the marriage. E has been 

personally informed by A of his intentions, and has made no 
objection. A has fulfilled the condition. ( b ) A legacy is be 
queathed to A on condition that he Shall marry with the consent 
of B, C and D. D dies. A marries with the consent of B and 
C. A has fulfilled the condition, (c) A legacy is bequeathed to A 
on condition that he shall marry with the consent of B, C and D 
A marries without the consent of B, C and D, but obtains their 
consent after the marriage. A has not fulfilled the condition 
(4) A bequest may be made to any person with the con- 
dition superadded that in caseaspecified uncertain event 
shall happen the thing bequeathed shall go to another 
person, or that in case a specified uncertain event ghnii 
not happen the thing bequeathed shall go over to another 
person, e.g. : a sum of money is bequeathed to A, to be paid 
to him at the age of. 18, and, if he shall die before he attains that 
age, to B. A takes a vested interest in the legacy, subject to be 
divested and to go to B in case A shall die under 18. An ulterior 
bequest of this kind cannot take effect, unless the condition is strict- 
ly filfulled, e.g : (a) A legacy is bequeathed to A, with a proviso 
that, it he marries without the consent of B, C and D, the legacy 
shall go to E. D dies. Even if A marries without the consent 
of B and C, the gift to E does not take effect. If the ulteiior 
bequest be not valid, the original bequest is not affected by it 
e.g. : an estate is bequeathed to A for her life, and, if she do not 
desert her husband, to B. A is entitled to the estate during her 
life as if no condition has been inserted in the will (e) ^ 
bequest may be made with the condition superadded 
that it shall cease to have effect in case a specified un- 
certain event shall happen, or in case a specified un- 
certain event shall not happen, e.g. .- (a) an estate is bequeath- 
ed to A, provided that, if he marries under the age of 25 without 
the consent of the executors named in the will, the estate shall 
cease to belong to him. A marries under 25 without the consent 
of the executors. The estate ceases to belong to him (b) 
An estate is bequeathed to A, provided that, if he ' shall 
not go to England within three years after the testator’s death 
his interest in the estate shall cease. A does not go to England 
within the time prescribed. His interest in the estate ceases 
(e) An estate is bequeathed to A, with a proviso that, if she 
becomes a nun, she shall cease to have any interest in the estate 
A becomes a nun. She loses her interest under the will, 
w, MB 
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(6) Where a bequest is made with a condition superadded th 
unless the legatee shall perform a certain act, the subject-unit 
of the bequest shall go to another person, or the bequest shah 
cease to have effect ; but no time is specified for the performanr ' 
of the act ; if the legatee takes any step which renders impossible 
or indefinitely postpones the performance of the act required th * 
legacy will go as if the legate had died without performing such 
act, e.g. : (a) A bequest is made to A with a proviso that, ^unless 
he enters tne army, the legacy shall go over to B. A takes hoi , 
orders, and thereby renders it impossible that he should fulfil thl' 
condition. B is entitled to receive the legacy. (/;) A bequest is 
made to A with a proviso that it shall cease to have anv effect if 
he ooes not marry B’s daughter. A marries a stranger, and there- 
by indefinitely postpones the fulfilment of the condition. Th"; 
bequest ce i ses to have effect. (12) Where the will require® 
an act to be performed by the legatee within a specified 
time, either as a condition to be fulfilled before the legacy is 
enjoyed, or as a condition upon the non-fulfilment of which the 
subject-matter of the bequest is to yo over to another person or 
the bequest is to cease to have effect ; the act must be performed 
within the time specified, unless the performance of it be pre- 
vented by fraud, in which case such farther time will be allowed 
as is be requisite to make up for the delay caused by such fraud i 

Bequests with directions as to application or enjoy- 
ment.— ( 1 ) Where a fund is bequeathed absoi itely to or for ihe 
benefit of any person, hut the will contains a direction that it shall 
be applied or tnjined in a particular manner, the legatee will be 
entitled to receive the fund as if the will had contained no suc h 
direction, e.g. : A sum of money .is bequeatned towards purchasing 
a country residence for A, or to purchase an annu ty for A, or to 
place A in any business. A chooses to receive the legacy in 
money. He is entitled to do so The principle upon 0 which 
this rule is based, is that a Court will not compel that to be done 
which the legatee may undo the next moment. 8 

Bequests to an executor -See 11 Executor.” 

Pledges, liens and incumbrances.— Where nroperty speci- 
fically bequeathed is subject at the death of the testator to any 
pledge, lien or incumbrance, created by the testator himself or by 
any person under whom he claims, then, unless a contrary inten- 
tion appears by , the will, the legatee, if he accepts the bequest 
must accept it subject to such pledge or incumbrance, and will (as 
between himself and the testator’s essate) be liable to make <mod 
the amount of such pledge or incumbrance. A contrary inten- 

7) ib., ss. 113-124, applies to Hindus, etc. 

8} ib., s. 105 : see ss. 1 26 127 : applies to Hindus, etc. 
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tion will not be inferred from any direction which the will mav 
contain for the payment of the testator’s debts generally. A peri- 
odical payment in the nature of land-revenue or in the nature of 
rent is not such an incumbrance as is contemplated by the above 
rule, e.g. : (a) A bequeaths to B the diamond ring given him 
by C. At A’s death the ring is hekHn pawn by D, ' 10 whom it 
has been pledged by A. It is the duty of A’s executors if the 
state of tne testator’s assets will allow them, to allow B to redeem 
the ring. ( 6 ) A bequeaths to B a zamindari, which at A’s deaih is 
subject to a mortgage for Rs 10,000, and the whole of the prin 
cipal sum, together with interest to the amount of Rs. 1 000 
is due at A’s death. B. if he accepts the bequest, accepts it’ sub’ 
ject to this charge, and is liable, as between himself and A’s 
estate, to pay the sum of Rs. 11,000 thus due.s 

Where anything is to be done to complete the testa- 
tor’s title to the thing bequeathed, it is to be done at 
the cost of the testator’s estate—^. .• (a) A, having con 
traded in general terms for the purcha-e of a piece of land at a 
certain price, bequeaths it to B, and dies before he has paid the 
purchase-mi. ney, the purchase-money must be made good out 
of A’s assets. 1 

Land revenue and rent.— Where there is a bequest of 
any interest in immoveable propetty, in respect of which pav 
ment m the nature of land-revenue or in the nature of rent has 
to be made periodically, the estate of the testator must (as be 
tween such estate and the legatee) make good such payments or 
a proportion of them up to the day of his death, e.g • A bequeaths 
to B a house, in respect of which Rs. 365 are payable annually 
by way of rent. A pays his rent at the usual time, and dies 2 c 
days after. A’s estate must make good Rs. 25 in respect of the 
rent 2 L 

Shares and calls— In the absence of any direction in the 
will, where there is a specific bequest of stock in a joint stock 
company, if any call or other payment is due from the testator 
at the time of his death in respect of such stock, such call or 
payment must, as between the testator’s estate and the legatee 
be borne by such estate; but, if any call or other payment 1 "shall’ 
after the testator’s death, become due in respect of such stock 3 
the same must, as between the testator’s estate and the legatee’ 
be borne by the legatee if he accept the bequest, e.g ■ (a) A 
bequeathed to B his_ shares in a certain railway. At A’s death 
there was due from him the sum of in respect of each share, 


9 ) 

*) 


s. 154, applies to Hindus, etc. 
s. 155, applies to Hindus, etc. 
s. j 76, :•)}■> pi cs to Hindus, etc. 
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being the amount of a call which had been duly made, and th 
sum of 55*. in respect of each share, being the amount of interest 
which had accrued due in respect of the call. These payment 
must be borne by A’s estate, (b) A has agreed to take 50' shares 
in an intended joint stock company, and has contracted to pa 
U P £ 5 in respect of each share, which sum must be paid before 
his title to the shares can be completed. A bequeaths these 
shares to B. The estate of A must make good the payments 
which were necessary to complete A’s title, (c) A bequeaths to 
B his shares in a certain railway. B accepts the legacy. After 
A’s death, a call is made in respect of the shares. B must pav 
the call, (d) A bequeaths to B his shares in a joint stock com- 
pany. B accepts the bequest. Afterwards the affairs of the com- 
pany are wound up, and each shareholder is called upon for 
contribution. The amount of the contribution must be borne 
by the legatee, (e) A is the owner of ten shares in a railway 
company. At a meeting held during his lifetime a call is made 
of £3 P er share, payable by three instalments. A bequeaths his 
shares to B, and dies between the day fixed for the payment of 
the first ana the day fixed for the payment of the second instal- 
ment, and without having paid the first instalment. A’s estate 
must pay the first instalment, and B, if he accepts the legacy^ 
must pay the remaining instalments .3 

If there be a bequest of something described in 
general terms, the executor must purchase for the 
legatee what may reasonably be considered to answer 
the description, e.g . : (a) A bequeaths to B a pair of carriage- 
horses, or a diamond ring. The executor must provide the 
legatee with such articles if the state of the assets will allow it. 
(b) A bequeaths to B “ his pair of carriage-horses.” A had no 
carriage-horses at the time of his death. The legacy fails .4 

Where the interest or produce of a fund is bequeath- 
ed to anv person, and the will affords no indication of an 
intention that the enjoyment of the bequest should be of limited 
duration, the principal as well as the interest will belong to the 
legatee, e.g. : (a) A bequeaths to B the interest of his five per 
cent, promissory notes of the Government of India. There is 
no other clause in the will affecting those securities. B is entitled 
to A s live per cent, promissory notes of the Government of India. 
(b) A bequeaths the interest of his 5 y 2 per cent, promissory notes 
of the Government of India to B for his life, and after his death 
to C. B is entitled to the interest of the notes during his life; 

3) ib. , s. 157, applies to Hindus, etc. 

4) ib,, s. 158, applies to Hindus, etc. 
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f and C is entitled to the notes upon B’s death, (c) A bequeaths 
to B the rents of his lands at X. B is entitled to the lands.* 
Annuities. — Where an annuity is created by will, the lega- 
tee is entitled to receive it for his life only, unless a contrary 
intention appears by the will. And this rule will not be varied 
by the circumstance that the annuity is directed to be paid out 
of the property generally, or that a sum of money is bequeathed 
to be invested in the purchase of it, e.g. : (a) A bequeaths to 
B Rs. 500 a year, B is entitled during his life to receive the 
annual sum of Rs. 500. (2) Where the will directs that an 

annuity shall be provided for any person out of the proceeds 
of property, or out of property generally, or where money is 
bequeathed to be invested in the purchase of an annuity for 
any person, on the testator’s death the legacy vests in interest in 
the legatee, and he is entitled at his option to have an annuity 
■ purchased for him, or to receive the money appropriated for 

: that purpose by the will, e.g. : (a) A by his will directs that his 

executors shall out of his property purchase an annuity of Rs. 
1,000 for B. B is entitled at his option to have an annuity of 
Rs. 1,000 for his life purchased for him, or to receive such a 
sum as will be sufficient for the purchase of such an annuity, 
(3) Where an annuity is bequeathed, but the assets of the 
^ testator are not sufficient to pay all the legacies given by the 
will, the annuity will abate in the same proportion as the 
, other pecuniary legacies given by the will. (4) Where there 
is a gift of an annuity and a residuary gift, the whole of 
the annuity is to be satisfied before any part of the residue is paid 
to the residuary legatee, and, if necessary, the capital of the tes- 
tator’s estate must be applied for that purpose. 6 As to the payment 
and apportionment of annuities v. post 
Election. — (1) Where a man, by his will, professes to dispose 
I of something which he has no right to dispose of, the person to 
whom the thing belongs must elect eithet to confirm such disposition 
or to dissent from it , and in the latter case he must give up any 
f benefits which may have been provided for him by the will 

(2) The interest so relinquished will devolve as if it had not 

j been disposed of by the will in favour of the legatee, subject, 

j nevertheless, to the charge of making good to the disappointed 

legatee the amount or value of the gift attempted to be given td 
him by the will. (3) This rule applies whether the testator dees 
or does not believe that which he profes-es to dispose of by his 
will to be his own, e.g . .* the farm of Sultanpur was the property 
of C, A. bequeathed it to B, giving a legacy of Rs, 1,000 to C, 

5) ib., s. 159, applies to Hindus, etc. 

I 6) ib., ss. 160 — 163, applies to Hindus, etc. 





C has elected to retain his farm of Subanpur, which is worth 
Rs. 800. C forfeits his legacy of Rs. 1,000, of which R». g 00 
goes to B, and the remaining Rs. 200 falls into the residuary 
bequest, or devolves according to the rules of intestate succession 
as the case may be.? 

Void bequests. — The following bequests are void: (1) where 
a bequest is made to a person by a particular descrip- 
tion, and there is no person in existence at the testator’s 
death who answers the description, the bequest is void, 
e.g.: A bequeaths Rs. 1,000 to the eldest son of B. At the 
death of the testator, B has no son. The bequest is void. Ex- 
ception. — If property is bequeathed to a person described as stand- 
ing in a particular degree of kindred to a specified individual, 
but his possession of it is deferred until a time later than the 
death of the testator, by reason of a prior bequest, or otherwise ; 
and if a person answering the description is alive at the death 
of the testator, or comes into existence between that event and 
such later time, the property will, at such later time, go to that 
person, or, if he be dead, to his representatives, e.g. : A be- 
queaths Rs. 1,000 to B for life, and after his death to the eldest 
son of C. At the death of the testator, C had no son. Afterwards, 
during the life of B, a son is born to C. Upon B’s death the le- 
gacy goes to C’s son. (2) Where a bequest is made to a 
person not in existence at the time of the testator’s death, 
subject to a prior bequest contained in the will, the later 
bequest is void, unless it comprises th© whole of the re- 
maining interest of the testator in the thing bequeath- 
ed, e.g.; property is bequeathed to A for his life, and after his death 
to his eldest son for life, and after the death of the latter to his 
eldest son. At the time of the testator’s death, A has no son. 
Here the bequest to A’s eldest son is a bequest to a person not 
in existence at the testator’s death. It is not a bequest of the 
whole interest that remains to the testator because a life estate 
only is given to A’s eldest son. The bequest to A’s eldest son 
for his life is void. (3) No bequest is valid whereby the 
vesting of the thing bequeathed may be delayed be- 
yond the lifetime of one or more persons living at the 
testator’s decease, and the minority of some person 
who shall be in existence at the expiration of lhau 
period, and to whom, if he attains full age, the thing 
bequeathed is to belong, e.g. ; A fund is bequeathed to A for 
his life; and after his death to B for his life; and after B’s 
death, to such of the sons of B as shall first attain the age of 25- 
A and B survive the testator. Here the son of B who shall first 


See ss. 170— 177 x applies to Hindus, etc. 
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attain the age of 25 may be a son born after the death of the 
testator; such son may not attain 25 until more than \ 8 years have 
elapsed from the death of the longer liver of A and B; and the 
vesting of the fund may thus be delayed beyond the lifetime of 
A and B and the minority of the sons of B. The bequest after 
B’s death is void, (4) If a bequest is made to a class of persons, 
with regard to some of whom it is inoperative by reason of the 
rules contained in the two last preceding clauses, or either of them, 
such bequest is wholly void. (5) Where a bequest is void by 
reason of any of the rules contained in the three last preceding 
clauses, any bequest contained in the same will, and intended to 
take effect after or upon failure of such prior bequest, is also 
void. 8 (6) A direction to accumulate the income arising 
from any property is void ; and the property will be 
disposed of as if no accumulation had been directed. 
Exception . — Where the property is immoveable, or where* accumu- 
lation is directed to be made from the death of the testator, the 
direction will be valid in respect only of the income arising from 
the property within one year next following the testator’s death ; 
and at the end of the year such property and income will be dis- 
posed of, respectively, as if the period during which the accumu- 
lation has been directed to be made had elapsed, e,g. : (a) The 
will directs that the sum of Rs. \ 0,000 shall be invested in 
Government securities, and the income accumulated for 20 years, 
and that the principal, together wi h the accumulation, shall then 
he divided between A, H and C. A, B and C are entitled to 
receive the sum of Rs. 10,000 at the end of the year from the 
testator’s death. (if) A bequeaths a sum of money to B, to be 
paid to him when he sh di attain the age of 18, and directs the 
interest to be accumulated till he shall arrive at that age. At A’s 
death the legacy becomes vested in B ; and so much of the 
interest as L not required for his maintenance and education is 
accumulated, not by reasons of the direction contained in the 
will, but in consequence of B’s minority .0 

Void bequests to religious or charitable uses— -See 
u Charities” 

Construction of bequests - See Wills? 

Payment and apportionment of annuities. — ( 1 ) Where 
an annuity is given by tne will, and no time is fixed for its com- 
mencement, it will commence from the testator’s death, and the 
first payment will be made at th? expiration of a year next after 
that event, (a) Where there is a direction that the annuity shall 
he paid quarterly or monthly, the first payment will be due at 

it*., ss. 99 — 103, applies to Hindus, etc. See u Minontv 6* Minors.'* 

9} ib. f s. 104, does not app&y to Hindus, etc. See Act XXI -of 1-870, s. 2. 
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the end of the first quarter or first month, as the case t, 

after the testator’s death, and will, if the execm-nr tl be > 

end of the year. (3) Where there is a direction St the fi f 
payment of an annu.ty shall be made within one month nr 
other division of time from the death of the tesSto^or ^ 
day certain the successive payments are to be made ok L 
mversary of the earliest day on which the will authors thl fi “f 
payment to be made; and if the annuitant should dSn^ 
terval between the times of payment, an apportioned share of th~ 
annum- will be paid to his representative.’ ° f the 

/7 ?l the in . vestment of funds to provide for legacies — 
(1) Vt here a legacy, not being a specific legacy, is given for life 
the sum bequeathed must at the end of the year betaSift 

the n SeC TS as l r e Hlgb Court ma y authorize or direct and 
he proceeds thereof paid to the legatee" as the same accrues due 

l li r 3 generaI legacy is S iven *>*« paid at a fut ure 
time, the executor must invest a sum sufficient to meet in! 

securities of the kind mentioned in the last preceding dame The 

S M Wh“ r ' S ‘ "" f0 ™ Pm ° f °< theiltaS: 

estate. (3) Wh^re an annuity is given, and no fund is chared 
with its payment or appropriated by the will to answer' if a 
Government annuity of the specified amount must be purchased 
o , if no such annuity can be obtained, then a sum sufficient to 
produce the annuity must he invested for that l urpose in sLh 
a homfo ? - the H, | h Court n,a y au t h °rize or direct. ? ( 4 ) Where 
the a^nVofT f S6nt is not « to inves! 

of the estate .0 fhi §aC ^ but ?’ ay transfer the wbole residue 
e f at ®, to the residuary legatee on his giving sufficient 

(TX^t^r; m f tn / theIesacy ifit shaI} become dS 
ill / V ' liere the ^©stator has bequeathed the residue of h k 
estate to a person for life without any direction to invest it in anv 

rmro ! > ar , SeClint ’ eS ’ S ° much thereof ’ as is not at the time of the 
decease invested in such securities as the High Court 
way regard as good securities must be converted into monev and 

edThfresTd T) ® eCUrities ‘ 3 ( 6 > Wher£ the testator has bequeath 
it cWi i d ° j' S . estate t0 a Person for life with a direction that 

Jstatf as e is n n V ^a e t the C u rtain securities - 80 much of The 

ffie specified kLd m l f ° h,S deatb invested in securities of 

such securities. (7) Such^nvSn and iZZ^mZ^aTcon- 

2) ib.. ss. 301-304, ss. 121-124, Act V of 1881. 

M 305^ Act a of 1865, not incorporated in Act V of 18S1* 
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templated by the two last preceding clauses must be made at such 
times and in such manner as the executor shall in his discretion 
think fit ; and, until such conversion and investment is completed, 
the person who would be for the time being entitled to the income 
of the fund when so invested will receive interest at the rate of four 
per cent, per annum upon the market-value (to be compured as 
of the date of the testator’s death) of such part of the fund as 
shall not yet have been so invested.* (8) Where, by the terms of 
a bequest, the legatee is entitled to the immediate payment or 
possession of the money or thing bequeathed, but is a minor, and 
there is no direction in the will to pay it to any person on his be- 
half, the executor or administrator must pay or deliver the same 
into the Court of the District Judge, by whom or by whose Dis- 
trict Delegate the probate was, or letters of administration with 
the will annexed were, granted, to the account of the legatee, 
unless the legatee be a ward of the Court of Wards ; and, if the 
legatee be a ward of the Court of Wards, the legacy must be paid 
into that Court to his account ; and such pavment into the Court 
of the Dis rict Judge, or into the Court of Wards, as the case may 
be, is a sufficient discharge for the m >ney so paid : and such 
money when paid in must be invested in the purchase of Govern- 
ment securities, which, with the interest thereon, will be transfer- 
red or paid to the person entitled thereto, or otherwise applied for 
his benefit, as the Judge, or the Court of Wards, as the case may 
be, may direct.” 5 

Of the produce and interest of legacies.— The legatee of 
a specific legacy is entitled to the clear produce thereof, if any, from 
the testator’s death. Exception , — A specific bequest, contingent in 
its terms, does not comprise the produce of the legacy between the 
death of the testator and the vesting of the legacy The clear pro- 
duce of it forms part of the residue of the testator’s estate, e.g. : (a) 
A bequeaths his flock of sheep to B. Between the death of A and 
delivery by his executor the sheep are shorn, or some of the ewes 
produce lambs. The wool and lambs are the prouerty of B. (b) 
A bequeaths his Government securities to B, but postpones the 
delivery of them till the death of C. The interest which falls due 
between the death of A and the death of C belongs to B, and 
must, unless he is a minor, be paid to him as it is received, (c) 
The testator bequeaths all his four per cent. Government promis- 
sory notes to A when he shall complete the age of 18. A, if he 
complete that age, is entitled ro receive the notes, but the interest 
which accrues in respect of them, between the testator’s death 

4} Act X of 1865, ss. 306-307 : Act V of 1881, ss. 125-126 : in the latter Act t 
rate is 6 per cent, instead of 4 per cent. 

5) s. 308, ib. : s. 127, ib. 
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and A s completing 18, forms part of the residue. M The 

tee under a general residuary bequest is entitled to th' 

8 resid ; uar y f tmd from the testator’s death 
( a ) The testator bequeaths the residue of his pronertv + ’ 

of 1 8 mi The f ° bepaidxo him wh en he shall complete the'age 
r if -^e income horn the testator’s death belongs to a 
Exception. A genera! residuary bequest contingent in "its terms 
oes not comprise the income which may accrue upon the fond 
bequeathed between the death of the testator and the vesting of 
the legacy. Such income goes as undisposed of, e « ■ (b) The 
testator bequeaths the residue of his property to A when htsh 1 

1 ‘.tSL- 8 - T, 4 - if he 44 “ «■»> 

ro recen e tne residue. The income which has accrued in resnect 
lt . s . lnce l ' ie testator’s death goes as undisposed of. (3) Where 

w» ■ e 53 been flxed forthe Payment of a geneS 
legacy, interest begins to run from the expiration 0 f 
one year from the testator’s death. Exceptions.— ( 1 ) Where 
he legacy is bequeaihed in satisfaction of a debt, interest runs 
from the death of the testator. ( 2 ) Where the testator was a 
parent or a more remote ancestor of the legatee, or has nut 
”“ Se f ' n !he P ,a <f nf a Parent of ihe legatee, the legacy will beaJ 
interest from ihe death of the testator. (3) Whem a sum is be- 
queathed to a minor wi'h a direction to pay for his maintenance 

SwL £.'??“ w; ble f ™ tbe d “ ,h ” f «* ST 

(4) Where a time has been fixed for the payment of a 
genera! legacy, interest begins to run from the time so 

S. X ® d ‘ 4 m / erest HP t0 sl,ch time forms part of the residue of 
the t stator s estate. Exception. —Where the testator was a parent 
ora more remote ancest r of the legatee, or has put himself £ 

he W Ce 0f -n 0f the legatee > and the l£ gatee is a minor 

l h SDetfiJ I,' bear . lnt “ r f st fr ° m the death of the testator, unless 
s . um ’ 4 gl . ven by the wil for maintenance. (4) The 
rate of interest is four per cent, per annum. 6 7 M No 

f !t ,s P aya ' le , ' nn . the arrears of an annuity within the first 
the "expiration oTthaf the teStat °, r ’ altbou S h a Period earlier than 

makiW the fi °f ye 4 Tl have been hy the will for 

maku g the first payment of the annuity. (6) Where a sum of 

money is directed to be invested to produce a annu ty nterest 
is payable on it from the death of the testator 7 y ’ 

See “Executor, ” “ mils” and Index. ' 

6) SS 'c!m 4 ns?ead of 4 pefc^f ^ The rate Under Act V of 1881 is 6 P<* 

7 ) SS, 314-315 ib. : ss. 133-134, ib. 
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Authorities— Act XVIII of 1879 (extends 4 n first instance only to the Lower 

Provinces Bengal, North-West Provinces, Punjab, Oudh, Central Provinces, 

and Assam 1 ) : Act IV of 1882 : Act IX of 1872 (Contract) : Civil Procedure 

Code : Evidence Act : Penal Code : Cases cited. 

Certificates to pleaders and mukhtars — On the admission 
of a pleader or mukhtar the High Court issuer a certificate 
authorizing him to practise up to the end of the current year in 
the Courts and in the case of a pleader, als > the revenue offices* 
suecified therein. The certificate must, if the holder wishes to 
continue to practise, be renewed at the end of the year. No 
person m»y practise as pleader or mukhtar without a certificate. 2 

Criminal offences and unprofessional conduct. — The 
High Court may suspend or dismiss any pleader or mukhtar who 
is convicted of a criminal offence implying a defect of character 
which unfits him to be a pleader or mukhtar as the ca>e raav be. 
It may also suspend or dismiss any pleader who takes instructions 
in any case except from the party cn whose behalf he is retained, 
ora private servant of such party, or s- me person who is the 
recognised agent of such par 7 within the meaning of the Code 
of Civil Procedure (see “Agency” p. 43), or any pleader or 
mukhtar, who is guilty of fraudulent or y rosslv improper conduct 
in the discharge of his professional duty, or for any other reason- 
able cause; provided that, where the pa ? ty is — (a) a parddnashin 
woman ; or (b) unable for any sufficient cause to instruct the 
pleader in person, the pleader will not be liable to suspension or 
dismissal merely by reason that he has taken instructions from a 
relative or frie nd authorized by the party to give such instructions 
and not receiving any remuneration in respect thereof. 3 

Remuneration of pleaders, mukhtars, and revenue 
agents. — The High Court and chief controlling revenue 
authority are empowered to fix fees on civil and revenue pro- 

1) But any other Local Government may from time to time, by notification in 

the official Gazette, extend all or any of the provisions of this Act to the 
whole or any part of the territories under its administration. As to Madras 
Presidency, see Fort St. Geo ge Gazette, September 20, and December 7, 
1881 : Coorg, see Mysore Gazette, December 6, 1879 : Scheduled Dis- 
tricts, see Gazette of India, October 22 , t88x. 

2) Act XVIII of 1879, ss. 6, 7. 10. The provisions of this Act, with the excep- 

tion of a few sections, do not apply to advocates, vakils, and attornevs 
admitted or enrolled by any High Court or to mukhtars practising in 
such Court. The sections that do apply are marked with the letters 
“H. C.‘* 

3) ib. s, 13, 


396 LEGAL AND MEDICAL PRACTITIONERS. 


ceedings (except proceedings on the original side of High Courts 
established by Royal Charter). The table of fees is published 
in the local official Gazette (H. C). No agreement entered into 
by any pleader, mukhtar or revenue agent with any person 
retaining or employing him, resDecting the amount and manner 
of payment for the whole or any part of any past or future 
services, fees, charges, or disbursements done or to be done by 
such pleader. &c., is valid, unless it is made in writing, signed by 
such person, and is, within 15 days from the day on which it is 
executed, filed in the District Court, or in some Court in which 
some portion of the business in respect of which it has been 
executed has been or is to be done. Where a suit is brought to 
enforce such an agreement, the Court may reduce the amount 
payable thereunder, or order the agreement to be cancelled if it 
is not proved to be fair and reasonable. Such agreements ex- 
clude all further claims, except such as are expressly excepted by 
the agreement. A provision in any such agreement that the 
pleader, &c., shall not be liable for negligence, or that he shall be 
relieved from any responsibility to which he would otherwise be 
subject as such pleader, &c., is wholly void. 4 

Giving or receiving commission. — Whoever commits any 
of the following offences : — (1) solicits or receives from any legal 
practitioner any gratification in consideration of procuring or 
having procured his employment in any legal business • (2) 
retains any gratification out of remuneration paid or delivered, 
or agreed to be paid or delivered, to any legal practitioner for 
such employment ; (3) being a legal practitioner, tenders, gives, 
or consents to the retention of, any gratification for procuring or 
having procured the emnloyment in any legal business of himself 
or any other legal practitioner, is punishable with simple impri- 
sonment for a term which may extend to six months, or with fine 
which may extend to Rs. 500, or with both. “Legal Practitioner” 
means an advocate, vakil, or attorney of any High Court, a plea- 
der, mukhtar, or revenue agent (H. C.). s 

Incapacity to buy certain actionable claims. — No judge, 
pleader, mukhtar, clerk, bailiff, or other officer connected with 
Courts of Justice, can buy any actionable claim falling under the 
jurisdiction of the Court in which he exercises his functions.^ 
See u Action and Actionable Claims ” pp. 18, 19. 

Recognised agents of parties in legal proceedings— 
See “ Agency,” pp. 43, 44. 

Lien of attorneys of High Court on papers of client— 
See “ Bailment p, 84. 

4) ib. ss, 37—31. 5) ib. ss. 36, 3. 6) Act IV of 1882,, s. 136. 
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Representation in Court by : process served on • ad 
missions by— Sre “ Agency ,” pp. 43 , 44 . n * aa ' 

The appointment of a pleader must be in writing— See 

Negligence of attorneys and others.— A professional 
adviser is not supposed to guarantee the soundness of his advice' 
he is expected to be honest and diligent ; if there is no fault to 
be found with either h.s integrity or diligence, that is all for 
which he is answerable. Wrong advice might, however in excen 
tional instances, show gross ignorance of the A B C of his n™ 
fession, and crass negligence of his professional dutv. An a nr 
nry or law agent is responsible in damages to his client for gross 
ignorance, or gross negligence in the performance of his nrofes 
si. >nal services. All attorneys, pleaders, mukhtars, and law agents' 
are bound to conduct their professional business w.th as much 
skill as is generally possessed by persons of their profession unless 
their client has notice of their want of skill : they are bound tr TJ 
with reasonable diligence, and .0 use such skill as they possess 
they are liable in damages to their client for their neglect, miscon 
duct, or want of skill.? An attorney is liable for negligently suffer- 
ing judgment to go by default against his client*; for negligence in 
the piepaianon of the cause for trial, and for neglecting todeliver 
briefs to counsel : so if a cause which is meant to be defended is 
cailed on and trie., as an undefended cause, in consequence nf 
the defendant’s attorney’s neglect to deliver his briefs, the Court 
will grant a new trial, compelling the defendant’s attorney to nav 
the costs as between attorney and client out of his own pocket 
A solictor is liable in damages for non-attendance whlfthe 
witnesses at the trial/ "Instructing counsel” does nut mem 
merelv putting a piece of paper into his hands, professing to be 
instructions m the cause in which he is to appear : it means 
putting him into such a situation, both with respect to the“nfor 
mation which is given him and the means of making that hZ 
mation available, as will enable him to conduct the cause property 
whether he appear for the plaintiff or defendant: the^olidtor 
himself or bis clerk should be present during the trial — the ab- 
sence^ both is a breach of duty towards his client/ — See “ Ne°li- 

Conflicting interests— A solicitor will be restrained from 
acting for the antagonist of his former client, whether the solicitor 
was discharged bv his former client or had discharged himself 
whenever tne transaction in reference to which the injunctfon is 


,< 1 


‘I I 

\>h I 
c;.‘ i 


7 Contract Act, s. 212 : 12. Cl. & Fin., 91. 
8) 7 Bing., 413. 

$) 3 Taunt., 484, 


8 C. B. N. S., 289. 
4 Ex/, 503. 
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sought so flows out of, or is connected with that in which the soli- 
citor was formerly retained, that the same matter of dispute mav 
probably a rise. 3 

Investment of money.— A solicitor is liable for negligence 
in investing a client’s money on insufficient security • f or 
neglecting to make the necessary searches on putting out his 
client’s money on mortgage, s All the members of a firm of 
solicitors are jointly liable lor negli.ence, dishonesty, or mis- 
appropriation of client’s money by any one member of the firm. 6 

Solicitor’s lien. — Any agent may retain, out of any sums 
received on account of his principal in the business of the agency 
all monies due to himselr together with his remuneration. He 
has also a special lien on the principal’s Roods, papers, and pro- 
perty moveable or immoveable. So an auctioneer has a lien on 
goods in ins possession for the charges of the sale and his com- 
mission. An attorney has a lien on i he proceeds of a judgment 
obtained by him for his client.7 Attorneys of the High Court 
have also a general lien, which extends to all costs due/rom the 
client to the solicitor, on all papers of thrir clients which come 
into their hands in the course of their professional employment 
as solicit rs. See “Bailment” p. 84. 

Power to bind client.— An attorney like any other agent 
may bind his client, when he acts w thin the scope of his 
authority. But his power to bind his client ceases when judg- 
ment is recovered, at which time his retainer is at an end : but 
the authority may be renewed by any act on the part of the 
client showing an intention that the attorney shall continue to 
act as such. 8 Notice to the attorney is notice to the client.? 
An attorney has power before judgment to compromise a suit. 
A decree (embodying the terms of a compromise) made in open 
Court upon the consent of counsel duly instructed, is binding 
as between the parties to the suit, although the attorney of the 
defendant has no authority from his client to consent to such 
decree, or even though he is expressly directed not to compromise 
provided such want of authority is not known to the oiht-r side/ 

Dealings with legal advisers. — Dealings between persons 
one of whom stands towards the other in a relation of confidence 
and trust, are liable to be set aside if it be found that the latter 


3) 

4) 

5) 

6 ) 

7 ) 

8 ) 

9) 

i) 


20 Oh. Div., 733. 

2 Cl. & Fin., 762. 

21 L. J., Q. B., 292, . ■ 

p R " 7 Eq-, 504 : 38 I... J.,350: 36 L. J. Ch., 578 ; L. R„ 3 Ch„ 646. 
Contract Act, sa .217, 221 : 1.. R., 4 Q. B„ 136 : 2 Q. B. D.' 338 
Contract Act, s. 201 : 4 Bing., ^78 : L. R., 2 Ex, 109 
Contract Act, s. 229. " M 

7 Bom H. C O. C, 79. See 13 Cal., 115 : s. .188, Con fact Act. 

y. 
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party has made an unfair use of his advantages. Legal advisers 
stand towards their cheats in such a position. So where a mukhti 
. 'aimed hat certain property had been sold to him by his c ient 

!* W f *l dd that , whe i e ^y person, acting as an attorney o s 
legal adviser, enters into a contract with his client in Jen 1 c 
,h. subject-matter of litigation or. att.ice, mSe „E“ ° 
presumed to have been exercised until the contrary is proved and 
the purchaser is bound to show that the terms and cLdif ’ , 

the contract are fair adequate, and reasoSe a " 'r , “ 
applies in the case of bargains with widowed or sin 
women.- In order that a gift from a client to a sohdto/mVv 
stand good, there must be not only a total absence of f audTnd 
suspicion, but also a severance of the confident,'-,! ,J 7- ‘1 . 

between them. 3 Transactions between solicitors and clients by 
which the former obta,n_ gifts and an undue advantage Sn be 
set aside, and the securities ordered t > stand ? V , 1 , e 

extent of what might be found justly due to the solicitor" 6 7 ?hese 
principles apply in the case of all legal advisers, pleaders n 
tars, or , th, rs.5— See “ Contract ,” pp. i S4) I; . ,P mukh ' 

Professional communications. — No barrister 
pleader, or vakil will, at any time be permitted, unless witiJhk 
clients express consent to disclose any communication made t o 
him in the course and for the purpose of hie , liade to 

barrister, attorney, pl./der, o/vif Zytt 
or to state the contents or condition of any document «hh, , i”?’ 
he has become acquainted in the course and for which 

his professional employment, or to disclose any advice' JveJ bv 
him to his client in the course and for the pumoseV Ink 
employment : the obligation above stated condnues after the 
employment has ceased : this rule however Hr, * * atter ,- tile 

disniosuro (,) .nob 

any llegal purpose: ( 2 ) any fact observed by any ™er 
pleader attorney, or vakil, in the course of his emnLvmen ^ 
such, showing that any crime or fraud has been committed = nee 
the commencement of his emnlovmpnt ft- • . , ec l since 

the attention of such barn's R * ^material whether 

snch fact b” or orL^ol Sis c lio„T« V“ " 0t direc, ' d " 


2) 1 B. L. R., A. C.,95: 9 W. R„ 

2 97- 

3) 6 Ch. Div., 638. 

4) 35 Beav. f 549 . 

■ 5 ) ( ' !V !tra?t Ac 4 , ?. x 6 . 


6) Evidence Act, .<3. 126. The pro- 
visions of th s section apply to 
interpreters, and the clerks or 
servants of barristers, pleaders, 

A /: ■■■■attprnevs arid vakils : i' . M s' - t 7 
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to such disclosure only if he questions such barrister, &c on 
matters which, but for such question, he would not be at liberty 
to disclose.? ' 

Confidential communications with legal advisers —No 
one can be compelled to disclose to the Court, any confidential 
communication which has taken place between him and his legal 
professional adviser, unless he offers himself as a witness in 
which case he may be compelled to disclose any such communi- 
cations as may appear to the Court necessary to be known i n 
order to explain any evidence which he has given, but no others 7 8 9 
Negligence of medical practitioners.— A doctor, surgeon 
or apothecary is liable in damages for gross negligence* and 
ignorance .9 Even though a patient neither employed nor em 
gaged to pay him, a medical man is still liable to an action for 
damages for injury resulting to the patient, through negligence 
and unskilful treatment. 1 A chemist and druggist who sold to 
the plaintiff a blistering ointment to be applied to a mare with 
puffed legs, the ointment being unfit for the purpose, was held 
liable in damages for the injury which resulted to the mare from 
its application. 2 A medical practitioner or other person who 
causes the death of any person by a rash or negligent act is punish- 
able with imprisonment (rigorous or simple) which may extend to 
two years, or with fine, or both. 3 — See “ Negligence 

Dealings with, and undue influence by, medical atten- 
dant. — The same principles apply to such dealings as to those 
between legal advisers and their clients (v. ante , and “Contract”) 
In all such cases the law throws on the person in whom confidence 
is placed, the burthen of showing that he acted bona fide. 4 — See 
“ Contract? pp. 154, 155. 


7) ib„ s. 12S. 

8) ib. , s. 129. 

9) 12 Cl. & Fin., 98. 

1) 6 Ex., 767 : See also Bing. N. 
C., 733 : 8 East, 348 : n Price, 
400 : Indian Contract Act, s. 212. 


2) 1 Nev. & M., 434, 

3) Penal Code, s. 304A. See I. 

L. R., 14 Cal., 566. 

4) Contract Act, s. 16 : Evidence 

Act, s. hi : 8 Q. B. D., 
587 . 
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Authorities— Act XV of 1877 (as amended) : Act IX of 1872 (Contract) : H. 1 

T. Rivals Limitation A 3 t : Cases cited. ; 9 

Limitation means the time prescribed by law within which I 

| particular actions must be brought or proceedings taken. If a 1 

^ person neglects to avail himself of his right to sue within the pre- j 

j scribed time he loses his right to sue altogether. The limitation 1 

! for the various forms of suit are given in the second schedule of the j 

| Act/ and subject to the following provisions every suit instituted, 1 

appeal presented, and application made after the period of limita- 
tion prescribed therefor in the second schedule, will be dismissed, ' 

{ although limitation has not been set up as a defence. 1 If the period 
of limitation prescribed for any suit, appeal, or application expires 
on a day when the Court is closed, the suit, appeal, or application 
may be instituted, presented, or made on the day that the Court 
reopens. 2 An appeal or application for review of judgment may 
be admitted, however, after the prescribed period if the appellant 
or applicant satisfies the Court that he had sufficient cause for not 
¥ appealing or applying within such period.* The Act saves special 
and local laws of limitation/ 

j Legal disability. — If a person entitled to institute a suit or 

. make an application be, at the time from which the period of 

limitation is to be reckoned, a minor, or insane, or an idiot, 
he is under what is called “legal disability 99 and may institute the 
suit or make the application within the same period, after the 
disability, or (where double and successive disabilities) both 
disabilities to sue, or make the application, has or have ceased, as 
would otherwise have been allowed from the time prescribed 
therefor in the third column of the second schedule of the Act i 
(the third column gives the time from which the period of 
f limitation begins to run). The following is an instance of 
successive disability, A right to sue accrues to Z during his 
minority ; after the accrual, but while Z is still a minor he be- 
comes insane. Time runs against Z from the date when his 
insanity and minority cease. When his disability continues up 
P to his death, his legal representative may institute the suit, or 
| make the application within the same period after the death as 

| would otherwise have been allowed from the time so prescribed : 

' * Note, — The limitation in respect of suits and matters mentioned in this book’ 

: will be found under the titles dealing with these suits and matters. See also Index. 

i) Act XV of 1877, s. 4, 3) s. 5, ib* 3) ib, 4) s. 6, ib. 

I W, HB 26 
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eg., a right to sue accrues to X during his minority. X dies before 
attaining majority, and is succeeded by Y, his minor son. Time 
runs against Y from the date of his attaining majority. When 
such representative is at. the date of the death affected by any 
such disability the same rules apply. The above-mentioned pro- 
visions, however, do not extend for more than three years from the 
cessation of the disability or the death of the person, affected 
thereby, the period within which any suit must be instituted or 
application made. If, however, the ordinary, limitation gives a 
more favourable term to the person under disability within which 
to bring his suit, he need not bring it within three years : (see last 
of following illustrations) : eg. (a) The right to sue for the hire 
of a dog-cart (the limitation within which the suit must be brought 
is three years from the time when the hire becomes payable) accrues 
to A during his minority. He attains majority four years after 
such accruer (i.e., four years after the hire became payable). He 
may institute his suit at any time within three years from the date 
of his attaining majority. (< b ) A, to whom a right to sue for a legacy, 
has accrued during his minority, attains majority eleven years 
after such accruer (/.£., eleven years after the legacy was pay- 
able or deliverable to him) : the limitation in cases of suits to 
recover legacies being twelve years from the date when they be- 
come payable or deliverable, A has, under the ordinary law, only 
one year remaining within which to sue. But under the above rule 
an extension of two years will be allowed him, making in all three 
years from the date of his attaining majority, within which he 
may bring his suit, (c) Same case as last : but the right to sue 
accrued three years before majority. He has according to the 
ordinary law still nine years within which to sue, and can do so 
any time within that period. In other words, a person under 
“legal disability” may bring his suit either within three years 
from the time of the cessation of the disability, or within the 
period prescribed by the ordinary law, whichever ends lasts 
When one of several joint creditors or claimants is 
under any legal disability, and when a discharge can be 
given without his concurrence, time will run against them all ; 
but when no such discharge can be given, time will not run as 
against any of them until one of them becomes capable of giving 
such discharge without the concurrence of the other : eg., A 
incurs a debt to a firm, of which B, C and 1) are partners. B is 
insane, and C is a minor. D can give a discharge of the debt 
without the concurrence of B and C. Time runs against B, C, 
and D. But, on the other hand, suppose that A incurs a debt to a 
firm of which E, F, and G are partners. E and F are insane, 

S) s. 7, ib. 
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and G is a minor. Time will not run against any of them until 
either E or * becomes sane, or G attains majority 6 

Continuous running of time— When once t'ime has begun 
to run, no subsequent disability, or inability to sue stons ,r . fl 
A owed B Rs. x,ooo on a promissory note ; B died wo ytlrs 
after the money became payable, and B’s son C attained majority 
two years after B had died, and on attaining majority filed a sni^ 
against A ; C cannot recover, because the period of limitation 
begun to run in B’s life-time, and (being three years) had already 
elapsed when C filed his suit. Provided that where letters of 
administration to the estate of a creditor have been granted to 
his debtor, the running of the time prescribed for a suit to recover 
the debt is suspended while the administration continues , 

Suits against express trustees and their representa 

trees— No suit against a person in whom property if vested ^ 
trust for any specific purpose, or against his legal represenittes 
(who have received such property)* or assigns of such persons (not 
oeing assigns for valuable consideration) for the purpose of fnl 
owing m his or their hands such property is bound by any 
length of time. For the purpose of following &c., “ means for 
the purpose of recovering the property for the trusts in qu “tfon »* 
If the property have been sold by the trustee in his life-time or 
has m any way disappeared, or can no longer be traced and 
he suit is brought against the representatives to make good the 
loss out of the general estate, the suit must be brought within 
three years from the date of the trustee’s death, or ff he lo = 
has not then resulted, the date of the loss . 2 e A0SS 

Suits on foreign contracts— Suits instituted in British 
Indui on contracts entered into in a foreign country, are sub ect 
to the rules prescribed by the Indian Limitation Acts J t 

Computation of period of limitation— In computing the 
period of limitation prescribed for any suit appeal or 
which s.ch period b itaVSSdh 
so also in the case of appeals or applications for review thedav 
on which the judgment complained of was pronounced ’ and the 
time requisite for obtaining a copy of the decree, Sentence o 
order appealed against, or sought to be reviewed is exduded • 
or m the case of an application to set aside an award the time 

IX" ! - f ° r ° bta , m ! ng a c °Py of the aw ard is excluded. Where 
a decree is appealed against, or sought to be reviewed the time 
requisite for obtaining a copy of the judgment on wfoch X 

e ft ih 


6) s. 8, ib, 

7) S. 9, ib. 

81 6 Mad. 455, 
9) s. 10, 


0 *3 Cal., L, R. , 29, 

2) Act XV of 1877. Art 98. 

II : 6 Mad. 455. 

3) Act XV of 1877, s, ix. 
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founded is also excluded/ The day on which , a contract is made- 
should be excluded in computing the time allowed for its per- 
formance. The day on which a debt becomes payable is to be 
excluded in calculating the period of limitation ; so in a suit on 
a bond, the day mentioned for the repayment of the m< ney is 
excluded; the borrower in such a case has until the last moment 
of the day mentioned for the payment and the right to sue 
accrues not on, but from that day/ In computing the Hmvta: ion- 
prescribed for any suit the following periods are excluded ;~~ 
(i) the time during which the defendant has been ab.-ent from British 
In ia. This section has been held not to apply where to the 
knowledge of the plaintiff, the defendant though not residing in 
is yet represented by a duly constituted agent anu mukhtar in 
British India f (2) the time spent in the case either of a suit 
or application in proceeding bond fide in a Court without juris- 
diction ; (3) in the case of an order under the Civil Procedure 
Code? staying proceedings, the interval between the institution 
of the suit and the date of so staying proceedings, and the time 
requisite for going from the Court in which proceedings are 
stayed to the Court in which the suit is reinstituted ; 4 5 6 7 8 9 (4) the 
time during which the commencement of suit is stayed by injunc- 
tion or order f (5) (in the case of a suit for possession by a 
purchaser at a sale in execution of a decree) the time during 
which the judgment-debtor has been prosecuting a proceeding to 
set aside the execution-sale. 1 

Effect of death. — When a person who would, if he were 
living, have a right to institute a suit or make an application, 
dies before the right accrues, the period of limitation is (except 
in the case of suits to enforce rights of pre-emption, or for the 
possession of immoveable property, or of an hereditary office) 
computed from the time when there is a legal representative of 
the deceased capable of instituting, or making such suit or appli- 
cation. When a person against whom, if he were living, a right 
to institute a suit or make an application would have accrued, 
dies before the right accrues, the period of limitation is computed 
from the time when there is a legal representative of the deceased 
against whom the plaintiff may institute or make such suit or 
application. 2 

4) s. 12, ib. 

5) 6 Bom., A. C., 57: 4 Mad. 330: Rivas’s Limitation Act, 4c. 

6) Act XV of 1877, s. 13 : I. L. R., xo Cal. 440. 

7) Civ. Pr. Code, s. 20; order staying proceedings where all defendants do not 

reside within jurisdiction. 

8) Act XV of 1877, s. 14, 

9) ib., s. 15, 

1} ib., Si 16. ' 
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Effect of fraud. — When any person having a right to institute 
a suit or make an application has, by means of fraud, been kept 
from the knowledge of such right or of the title on which it 
is founded, or where any document necessary to establish such 
right has been fraudulently concealed from him, the time limited 
for instituting a suit or making at* application (a) against the 
person guilty of the fraud or accessory thereto ; or (/;) against any 
person claiming through him otherwise than in good faith and 
for valuable consideration, is computed from the time when the 
fraud first became known to the person injured, or in the case 
of a concealed document, when he first had the means of pro- 
ducing it or compelling its production. The fraud here spoken 
of must be committed by the person against whom a right is sought 
to be enforced.^ See “ Fraud” ' 0 

Effect of acknowledgment.— -If before, the expiration of 
the period prescribed for a suit or application in respect of any 
property or right, an acknowledgment of liability in respect of 
such property or right has been made in writing signed l i e. signed 
either personally or by a duly authorized agent) by the party 
against whom such property or right is claimed, or by some person 
through whom he derives title or liability , a new period of limita- 
tion according to the nature of the original liability is com- 
puted from the time when the acknowledgment was so signed 
When the writing containing the acknowledgment is undated 
oral evidence may be given of the time when it was signed’ 
but oral evidence of its contents will not be received An ac- 
knowledgment may be sufficient though it omits to specify the 
exact nature of . the property or right, or states that the time for 
payment, delivery, performance, or enjoyment has not yet come 
or is accompanied by a refusal to pay, deliver, perform, or permit 
to enjoy, or is coupled with a claim to a set-off, or is addressed 
right 4 perSOn ° ther than the person entitled to the property or 

I he affixing of a seal or stamp on which the name of the sig- 
natory is impressed, is a sufficient signing : so also, the affixing of a 
mark so as to enable a creditor to avail himself of the new period 
of limitation brought about by an acknowledgments The acknow- 

!ff mUSt be ° ne , amo “ ntin g t0 a distinct acknowledgment 
f lability . e.g., when the acknowledgment relied on was : “ If I 
have to stump up, the sooner it is done the better, though it would 

m 7. ldeas r of J ustice or right;” the demand being 
unjust m the opinion of the writer, the acknowledgment was held 
not to revive the period of limitation.® A written acknowledgment 


3) ib.,s. L. R., 2 Cal. 1. 

4) Act XV of. 1877, s» ip. 


5) 7 Mad, 358 ; Rivaz, p. 64. 

6) , 6 N.-W. P. 306 1; Rivaz, p. 67. 
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by one of several joint-contractors, partners, executors, or mortga- 
gees, or his agent will not of itself avail to extend the period of 
limitation. It must be shown that the contractor, &c., who sinned 
the acknowledgment was acting as the duly authorized agent of 
the other joint parties.? 

A promise to pay a barred debt whether wholly or in part 
is a contract and enforceable at law if made in writing and signed 
by the person to be charged therewith, or by his agent generally or 
specially authorized in that behalf. 8 See “ Contract” 

Effect of part payment and payment of interest. — 
When interest on a debt or legacy is, before the expiration of the 
prescribed period, paid as such by the person liable to pay the 
debt or legacy, or by his duly authorized agent, or when part of 
the principal of a debt is before the expiration of the prescribed 
period paid by the debtor or his duly authorized agent, a new 
period of limitation, according to the nature of the original liabi- 
lity, is computed from the time when the payment was made. 
Provided that, in the case of part-payment of the principal of a 
debt, the fact of the payment appears in the handwriting of the 
person making the same. When mortgaged land is in the pos- 
session of the mortgagee, the receipt of the produce of such land 
is considered to be a payment within the meaning of the above 
provisions.^ A payment made by one of several joint-contractors, 
partners, executors, or mortgagees, or by his agent will not of itself 
avail to extend the period of limitation. It must be shown that 
the contractor, &c., who made the payment was acting as the duly 
authorized agent of the other joint parties. 1 

Continuing breaches and wrongs. — In the case of a con- 
tinuing breach of contract, and in the case of a continuing wrong 
independent of contract, a fresh period of limitation begins to 
run at every moment of the time, during which the breach or the 
wrong, as the case may be, continues. 2 As a general rule, time 
begins to run in the defendant's favour from the date of his wrong- 
doing. In the case, however, of a suit for compensation for an 
act which does not give rise to a cause of action, unless some 
specific injury actually results therefrom, the period of limitation 
is computed from the time when the injury results : e.g ., A speaks 
and publishes of B slanderous words not actionable in themselves 
( see 66 Defamation j* p. 194) without special damage caused there- 
by : C in consequence refuses to employ B as his clerk. The 
period of limitation in the case of a suit by B against A for com- 
pensation for the slander does not commence until the refusal. 3 

7) s. 21, Act XV of 1877. 1) s. 21, ib. 

8) Contract Act, s. 25. 2) s. 23, ib. 

9) s. 20, Act XV of 1877. 3) s. 24, ib. 
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Effect of substituting or adding new plaintiff or 
defendant. — When after the institution of a suit a new plain- 
tiff or defendant is substituted or added, the suit as regards him 
is deemed to have been instituted when he was so made a party 
Provided that when an original plaintiff or defendant dies and 
the suit is continued by or against, his representative, the suit is 
deemed, as regards the representative, to have been instituted 
when it was instituted by the plaintiff or against the defendant 
respectively . 4 * 

Gregorian calendar.— In computing the period of limitation 
all documents are deemed to be made with reference to the Gre- 
gorian (British) calendar : e.g, (a) A Hindu makes a promissory 
note, bearing a native date only, and payable four months after 
date. The period of limitation applicable to a suit on the note 
runs from the expiry of four months after date computed according 
to the Gregorian (British) calendars b 

4) s. 22, ib. 5} s. 25, ib. 


y 


I 


si 



LUNACY'. 



Authorities— A cts XXXIV and XXXV of *1858 (Lunacy) : IX of 1872 (Con- 
tract) : Indian Penal Code: Criminal Procedure Code: Civil Procedure Code: 
11 and 12 Vic., cap. 21 : Acts cited in first paragraph. 

Forms of mental unsoundness. — Unsoundness of mind 
is of three kinds ; — (1) Idiocy or the case of those who have 
never had any reason or any lucid intervals from their birth. 
(2) Lunacy (which may be with, or without lucid intervals) or the 
case of those who were born sane and have since become insane. 
Lunacy may be general or only- partial or confined to a single 
point (monomania). (3) Temporary and artificial unsoundness 
of mind caused by drunkenness, &c. Besides the Acts dealt with 
below, reference may be made to the following : — 14 and 15 Vic., 
cap. 81 (removal from India of persons charged with offences 
and acquitted or not tried on the ground of insanity) ; Act XXXVI 
of 1858 (Lunatic Asylums); Act II of 1867 (High Court Con- 
victs); Act X of 1886, s. 12 (removal of lunatic prisoners from 
jail to a lunatic asylum). 

Suits by or against lunatics — S Minority and Minors " 
and “ Limitation 

Contracts by persons of unsound mind. — A person who 
is usually of sound mind but occasionally of unsound mind, may 
not make a contract when he is of unsound mind. A person 
who is usually of unsound mind, but occasionally of sound mind, 
may make a contract when he is of sound mind : e.g., a patient 
in a lunatic asylum, who is at intervals of sound mind may contract 
during those intervals. As to what constitutes soundness of mind 
for the purposes of contracting, see 46 Contract" p. 153. There 
is a presumption in the first instance of sanity : but if insanity is 
once established, the burden lies on the party alleging a lucid 
interval, to prove that the lunatic was capable of understanding 
the contract and of forming a rational judgment as to its effect 
upon his interests. A contract entered, into with a lunatic is a 
voidable contract 1 : as to the revocation of proposals by the in- 
sanity of the proposer, see “ Contract " p. 152. 

Dissolution of partnership in case of lunacy of part- 
ner—See “ Partnership " 

Revocation of authority of agent by lunacy of princi- 
pal — See ££ Agency p. 35, and ££ Power of Attorney 

1) v, p. 153, and Act IX of 1872, s, 12. 
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Claim for necessaries supplied to lunatic— See Con- 
tract" p. 164. As to what are necessaries, see “ Minority and 
Minors J 

Testamentary capacity of lunatics— See “ Wills." 

Acts of lunatics and drunken persons Nothing is an 

offence which is done by a person ,who, at the time of doin°- it 
by reason of unsoundness of mind, is incapable of knowing 
the nature of the act, or that he is doing what is either wron°- or 
contrary to law. Nothing is an offence which is done by a 
person who, at the time of doing it, is, by reason of intoxica- 
tion, incapable of knowing the nature of the act, or that he is 
doing what is either wrong or contrary to law, provided that the 
thing which intoxicated him was administered to him without his 
knowledge or against his will. In cases where an act done is not 
an offence unless done with a particular knowledge or intent a 
person who does the act in a state of intoxication is liable to be 
dealt with as if he had the same knowledge as he would have had 
if he had not been intoxicated, unless the thing which intoxicated 
him was administered to him without his knowledge or against his 
will. 2 See “ Offences." " 

Insolvent debtors becoming lunatics. — In case anv 
prisoner for debt (in Calcutta, Madras or Bombay) is or becomes 
of unsound mind, the gaoler of the prison wherein such prisoner is 
must give information to the Court, which will thereupon make an 
enquiry: on the lunacy being established the Court may, after the 
publication of due notice, proceed to discharge the prisoner The 
order of discharge has, as regards the lunatic’s property, the same 
effect as a vesting order .3 See “ Insolvency .” 

Deposits in Savings Banks belonging to lunatics See 

Bankers , Banking, and Cheques" 

Proceedings in lunacy. — The late Supreme Courts at 
Calcutta, Madras and Bombay were invested with powers over 
infants, lunatics, and idiots, similar to those exercised by the 
Court of Chancery in England. They were empowered by their 
respective charters to appoint guardians and keepers of lunatics 
and to inquire into, hear, and determine questions of alleged 
lunacy by inspection of the person or by such other ways and 
means by which the truth might bestfbe discovered and known. 
According to the practice of the Supreme Courts questions of 
alleged lunacy were determined by inquisition taken before a 
1858 two Lunacy Acts were passed, the first (Act 
-X.XXIV) with the object of lessening the cost and altering the 

2 ) Man P®gCod^«L £ mk ^proceedings in trial of lunatics, see 

' ' 3 )' u and 12 Vic. 5 cap. 21, s. 64. * 
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mode of enquiry into such questions in the Supreme Courts and 
of empowering the latter to make provision for the due manage- 
ment of the estates of lunatics ; the second (Act XXXV) with 
the object of making better provision for the case of the estates 
of lunatics in the mofussil , not subject to the jurisdiction of the 
Supreme Courts, and of prescribing general rules by which the 
state of mind of persons not subject to such jurisdiction, who 
are alleged to be lunatic might be enquired into and ascertained. 

Proceedings in Lunacy under Act XXXIV of 1858, 

Application for enquiry may be made by any person 
related by blood or marriage to the alleged lunatic, or by the 
Advocate - General : on such application the High Court will 
make an order directing an enquiry whether any person subject 
to the jurisdiction of the Court, who is alleged to be a lunatic, 
is, or is not, of unsound mind, and incapable of managing him- 
self and his affairs. The order may also contain directions for 
other enquiries concerning the nature of the property belonging 
to the alleged lunatic, the persons who are his relatives or next- 
of-kin, the time during which he has been of unsound mind, or 
such other matters as to the Court may seem proper. 

Notice of such enquiry must be given to the lunatic, and the 
Court may also, if it think fit, direct a copy of such notice to be 
served upon any person related by blood or marriage to the alleg- 
ed lunatic. 

Powers of Court. — If the enquiry is ordered to be by a 
Judge in chambers the alleged lunatic may demand an enquiry 
by the full Court. The Court may require attendance of the 
lunatic for the purpose of being personally examined by the 
Court or by any person from whom the Court may desire to 
have a report of the mental capacity and condition of such 
alleged lunatic. The Court may likewise authorize persons to 
have access to the lunatic for the purpose of a personal examin- 
ation. If the lunatic happens to be a purdanishin woman the 
rules in respect of examination of such persons in other cases 
must be followed. 

The report. — After enquiry a report will be made stating 
whether the alleged lunatic is or is not of unsound mind. If 
there is no application for a new trial the Court will confirm the 
report, and such report will be conclusive evidence in respect of 
the appointment of committees of the person and estate of the 
lunatic. 

Powers of committee. — When committees are so appointed 
the Court may inv-st them with full powers of management 
short of power to sell or mortgage any portion of the estate or to 
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let it for a period exceeding three years. The Registrar on the I 

original side will receive any proposals and conduct any enquiry I 

without an order of reference by the Court, in respect of all f 

matters of management, including questions as to sale or ii 

mortgage or the letting of the estate, and make a report after 
enquiry thereto to the Court. The Court upon receiving such 
report will make such order as it thinks fit subject to the provi- : 

sions of the Act. The Committees are empowered to exercise 
under the order of the Court all powers whatsoever vested in a d 

v lunatic, whether the same are vested in him for his own benefit ’ 

or in the character of trustee or guardian. 

Borrowing money.— The Court may, if it appears to be 
just, or for the lunatic’s benefit, order that any property, move- 
able or immoveable, of the lunatic, and whether in possession 
reversion, remainder, contingency, or expectancy, be sold or 
charged by way of mortgage, or otherwise disposed of, as may 
seem most expedient, for the purpose of raising money to be 
applied for any of the following purposes (n The payment 
of the lunatic s debts, including any debt incurred for his 
maintenance or otherwise for his benefit; (2) the discharge 
of any encumbrance on his estate; (3) the payment of or 
ijr provision ror, the expenses of his future maintenance and 
the maintenance of his family, including the expenses of his 
removal to Europe, when he ought to be so removed, and all 
expenses incidental thereto; (4) the payment of the costs of anv 
enquiry under the Act, and of any costs incurred by order or 
under the authority of the Court. 

Miscellaneous provisions.— The Act further makes pro- 
vision for the performance of contracts entered into bv a person 
before he becomes a lunatic which have not been completed • for 
cases in which a member of a partnership is found to be a 
lunatic; for the transfer of stock or Government securities or 
any share in a company standing in the name of a lunatic • for 
f the application of the lunatic’s property towards his maintenance 
without appointing a committee; for cases of temporary lunacy • 
f ° r the m ode in which an order declaring a person a lunatic 
should be set aside, when there are grounds for believing that he 
has ceased to be insane. Under the Act the Court has full discre- 
tion to deal with the costs incurred in any proceeding before it. + 

Proceedings in Lunacy under Act XXXV of 1858. 

j This Act substantially lays down the same law in 

j respect of lunatics not subject to the jurisdiction of the 

4) Act XXXIV of 1858, passim * 
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High Courts, The jurisdiction is vested in the Civil Court 
within whose jurisdiction a person alleged to be a lunatic is resid- 
ing, and the application may be made by the relatives aforemen- 
tioned (v. ante\ by the Government Pleader, or in some cases 
by the Collector of the District or the Court of Wards. The 
enquiry is made by the Civil Court with the assistance of two or 
more assessors to be appointed by it. The Act further makes 
provision for the appointment of guardians and managers of the 
lunatic and his estate respectively, and for their remuneration, 
duties, and powers ; the mode in which control over them is to 
be exercised, and for their removal when a proper case for 
removal is made out ythe Act prescribes when they may be sued 
by a relative of the lunatic for an account. The Civil Court may 
impose a fine not exceeding Rs. 500 upon a manager for neglect 
or refusal to deliver accounts and for other acts. All orders made 
by a Civil Court or by any Subordinate Court under this Act are 
appealable. 3 

See tc Index? 

5) Act XXXV of 1858, passim. 


MALICIOUS PROSECUTION AND ABUSE OF 
PROCESS. 

Authorities— Indian Penal Code : Draft Indian Civil Wrongs Bill • Sir F Pol 
lock’s Law of Torts : Civil Procedure Code : Cases cited. 

Malicious prosecution is both an offence and a civil 
■wrong. It is punishable tinder the Penal Code as an offence 
and is also a wrong for which an action may he brought in a Civil 
Court for damages. 

Malicious Prosecution Considered as an Offence. 

False charge of offence made with intent to injure.— 
Whoever, with intent to cause injury to any person, institutes 
or causes to be instituted any criminal proceedings against that 
person, or falsely charges any person with having committed an 
offence, knowing that there is no just or lawful ground for such 
proceedings or charge against that person, is liable to be punished 
with imprisonment of either description for a term which may 
extend to two years, or with fine, or with both ; and if such cri- 
minal proceeding be instituted on a false charge of an offence 
punishable with death, transportation for life, or imprisonment 
for seven years or upwards, is liable to be punished with imprison- 
ment of either description for a term which may extend to seven- 
years and is also liable to fine. 1 

What it is necessary to prove.— It is absolutely necessary 
to allege and prove that the case terminated in favour of the com- 
plainant. Where a charge was preferred before an Inspector of 
Police, who disbelieved and refused to act upon it, an indictment 
under the above section was sustained. 2 It is, however, necessary 
that the false charge should be made to a Court or to an officer who 
has powers to investigate and send up for trial.3 

Where it is established that, the charge made or proceeding in- 
itiated was known to be absolutely without foundation, the law- 
will infer intent. Rashness in making a charge, which is in 
fact believed, is not of itself indictable. Speaking generally the 
complainant has to shew that the accused had no reasonable and 
probable cause for preferring the charge. Where a charge is real- 
ly well founded, the fact that it is preferred merely to gratify per- 
sonal spite, will not make it indictable.* The charge which the 
prosecutor actually intended to bring, and not that which was 


1) Indian Penal Code, $, sir, 

2) 1 Mad, H, C., 30. 


3} L. R,, 6 Cal., 620. 
4) 3 ;N. W. P„ 327. 
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framed by the Magistrate upon his evidence, must form the basis 
of a prosecution under the section. s 

Abuse of other process. — The Indian Penal Code further 
makes it indictable (i) to give false information respecting an 
offence committed ; 6 (2) to falsely personate any person for the 
purpose of any act or proceeding in a suit? (3) to fraudulently claim 
property to prevent it seizure for a forfeiture or in execution of a 
decree (the fraudulent concealment or removal of property for 
the same purpose is also an indictable offence) ; (4) to fraudulently 
suffer a decree for a sum not due ; 8 (5) to dishonestly make a false 
claim in a Court of Justice, and to fraudulently obtain a decree for 
a sum not due .9 

Malicious Prosecution Considered as a Civil Wrong. 

Definition. — A person wrongs another who — (a) without rea- 
sonable and probable cause, and (/;) acting from some indirect 
motive, and not in furtherance of justice, falsely accuses that other 
of an offence, of which offence that other is acquitted by the Court 
before which the accusation is made, or, having been convicted 
in the first instance, is ultimately acquitted on appeal by reason of 
the original conviction having proceeded on evidence known by 
the accuser to be false, or on the wilful suppression by him of 
material information. 1 The plaintiff must prove both the absence 
of reasonable and probable cause, and the existence of an indirect 
and improper motive for the prosecution, 2 and the plaintiffs case 
fails if his proof fails at any one of these points. It is no excuse 
for the defendant that he instituted the prosecution under the or- 
der of a Court, if the Court was moved by the defendant's false 
evidence (though not at his request) to give that order, and if the 
proceedings in the prosecution involved the repetition of the same 
falsehood. For otherwise the defendant would be allowed to 
take advantage of his own fraud upon the Court which ordered the 
prosecution. 

Suits against corporations. — It has been doubted whether 
an action for malicious prosecution is maintainable against a cor- 
poration. It seems, on principle, that such an action will lie, if 
the wrongful act was done by a servant of the corporation in the 
course of his employment and in the corporation’s supposed interest, 
and it has been so held .3 


3 Wym., Cr. 9. 

Renal Code, s. 203. 
xb. , s. 205. 

ib., ss. 206, 207, 208# 
ib., ss. 209, 210. 

Pollock’s Law of Torts, p. 557, 2nd 
edn., 11 Q. B, D. f 440. Same 


case ■ affirmed, H. L., 11 App. 
Cas., 247 : 11B. L. R., 328 : 
Draft Indian Civil Wrongs Bill, 
s. 42. 

ib. ' ' ' 

6 Q, B, D., 287. 

Pollock op. cit., 558. 
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Abuse of process of Court.— A person wrongs another who 
causes harm to that other by wilful abuse of any process of law.'* 
Malicious abuse of civil process may be actionable. s 

Institution of civil proceedings without cause. 

Generally speaking, it is not an actionable wrong to institute civil 
proceedings without reasonable and probable cause, even if malice 
be proved. For in contemplation of law the defendant who is un- 
reasonably sued is sufficiently indemnified by a judgment in his 
favour which gives him his costs against the plaintiff. But there 
are proceedings which, though civil, are not ordinary actions, and 
fall within the reason of the law which allows an action to lie for 
the malicious prosecution of a criminal charge. That reason is 
that a charge “involving either scandal to reputation, or the 
possible loss of liberty to the person ” necessarily and manifestly 
imports damage: e.g., proceedings in bankruptcy against a trader 
or the analogous process of a petition to wind up a company 
Therefore such a proceeding, if instituted without reasonable 
and probable cause and with malice, is an actionable wrong 5 6 
So where an attachment before judgment, a temporary injunction 
or an order for arrest on the ground of imminent departure from 
the jurisdiction of the Court to avoid its decree is wrongfully 
taken out by a person, a suit for damages will lie against such 
person if he had no reasonable and probable cause for taking 
such course, and if he did so with malice.? In this class of cases 
special damage must always be shewn, 3 In other respects the 
principles on which relief against abuse of process is granted are 
mutatis mutandis , the same as those on which relief is granted in 
actions for malicious prosecution. ° 


5) I. L. R„ 4 Cal,, 583. 

6) v. 11 Q. B. D., 674. 


7) v. s. 491, Civ. Pr. Code. 

8) v. Pollock, p. 558. 




Authorities*— Act XV of 1872 (as amended): Act ,111 ot 1072: Act X of 1865 
(Succession); Act XV of 1865 ; Act IX of 1872 (Contract) ; Evidence Act : 
Act I of 1877 (Specific Relief) : Indian Penal Code : Criminal Procedure Code : 
Cases cited. 

Agreements in restraint of the marriage of any person 
other than that of a minor are void . 1 

■See “ Domicile 

how affected by marriage ~ See 


Effect of marriage on domicile- 
Bights of parties; 

“ Husband and Wife ” 

Marriage effected by force and fraud — See “ Divorce 
and Matrimonial Law" 

Separation deeds.— A bond to provide for the future sepa- 
ration of husband and wife, or made in contemplation of a breach 
of conjugal fidelity, is illegal. Money advanced by _ plaintiff to 
defendant for the purpose of procuring the latter’s divorce from 
her husband is irrecoverable, and the agreement to do so void . 2 
When, however, the separation has actually occurred, the husband 
and wife may provide by deed for their rights and liabilities 
during the separation : and the Courts will enforce performance 
of an agreement to execute such a deed, or of the covenants 
contained in it 3 

Breach of promise. — An action will lie for damages for 
breach of promise of marriage. But the right of action is extin- 
guished on the death of the promisor or promisee . 4 The con- 
tract becomes void on its becoming impossible or illegal : e.g. 
(i) A and B contract to marry each other. Before the time fixed 
for the marriage A goes mad. The contract becomes void. (2) A 
contracts to marry B, being already married to C, and being for- 
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property of a minor may be settled in contemplation of marriage, 
provided the settlement be made by the minor with the approba- 
tion of the minor's father, or “ if he be dead or absent from 
British India" with the approbation of the High Court . 7 See 
« Divorce and Matrimonial Law” 

Family compromises — See “ Contract 

Birth during marriage. — The fact that any person was 
born during the continuance of a valid marriage between his 
mother and any man, or within 280 days after its dissolution, is 
conclusive proof that he is the legitimate son of that man, unless 
it can be shewn that the parties to the marriage had no access 
to each other at any time when he could have been begotten. 8 

Nullity of marriage — See “ Divorce and Matrimonial 
Law” 

Offences relating to marriage. — The following offences 
are punishable under the Penal Code: (1) Kidnapping or abduct- 
ing a woman to compel her marriage or seduction^; (2) forgery 
of a register of marriage 1 ; (3) cohabitation caused by a mao 
deceitfully inducing a belief of lawful marriage ; (4) marrying 
again during the lifetime of husband or wife except where poly- 
gamy is permitted, and except where there has been a decree of 
divorce, and except in the case mentioned in the next paragraph 2 ; 
(5) same offence with concealment of the former marriage from 
the person with whom subsequent marriage is contracted ; (6) 
going through marriage ceremony with fraudulent intent without 
lawful marriage 3 ; (7) enticing or taking away or detaining with 
a criminal intent with a view to illicit intercourse) a married 
.woman*: the offence of taking away is completed though the 
woman goes away voluntarily with the man and even if he goes 
with her by her solicitation; 5 (8) adultery. — v.jpost. See “ Offences” 
and t£ Prosecution” 

Absence of husband or wife for seven years.— The 

section of the Code (v. ante) prohibiting marrying again during 
the lifetime of husband or wife does not extend to any person 
who contracts a marriage during the life of a former husband or 
wife, if buch husband or wife, at the time of the subsequent 
marriage, shall have been continually absent from such person 
for the space of seven years , and shall hot have been heard of 
by such person as being alive within that time, provided, the 
person contracting such subsequent marriage shall, before such 
marriage takes place, inform the person with whom such marri- 

7) Act X of 1865, s. 45. 2} ss. 493, 494, ib. 

8) Evidence Act, s. 112. 3} ss, 495, 496, ib. 

9) Penal Code, s, 366. 4) s. 498, ib. 

1) s. 466, ib. 5) 2 Mad, Ii. C., 331. 
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age is contracted, of the real state of facts so far as the same 
are within his or her knowledge. 6 

Restitution of conjugal rights*— See “ Divorce and Matri- 
monial Law ” 

A marriage celebrated out of India which is proved to 
be valid by the law of the country where it took place is valid 
all over the world.? The forms of marriage are regulated by the 
law of the country of celebration, the essentials by the law of 
the country of domicile. 8 In the case of any Christian it is 
necessary, however, to the validity of the marriage that it be of 
such a character as the Christian law recognises. An incestuous 
temporary, or polygamous marriage is a nullity wherever cele- 
brated.9 

Every fair presumption will be made in favour of a 
marriage where both the parties have bond fide believed them- 
selves to be married. So, where the marriage was celebrated 
between Catholics, who could not by reason of relationship have 
been lawfully married without a dispensation, it was held that it 
must be presumed that such a dispensation had been obtained. 1 

Adultery. — For the offence of adultery the male paramour 
is alone punishable. The wife is not punishable as an abettor. 
The offence is committed by a man by sexual intercourse with 
a person (x) who is ; and (2) whom he knows or has reason to 
believe to be the wife of another man ; (3) without the consent 
or connivance of such man; (4) such sexual intercourse not 
amounting to the offence of rape. The punishment is imprison- 
ment (rigorous or simple) for a term which may extend to five 
years, or with fine, or with both. 2 To establish connivance, the 
Court must be satisfied from the facts that the husband so 
connived at the wife’s adultery as to give a willing consent to it, 
Was he, or was he not, an accessory before the fact? Mere 
negligence, mere inattention, mere dulness of apprehension, 
mere indifference will not suffice ; there must be an intention on 
his part that she should commit adultery. If such a state of 
things existed as would, in the apprehension of reasonable men, 
result in the wife’s adultery — whether that state of things was 
produced by the connivance of the husband, or independent of 
it — and if the husband, intending that the result of adultery 
should take place, did not interfere when he might have done 
so to protect his own honour, he is guilty of connivances No 
Court will take cognisance of the offence of adultery except upon 

6) Penal Code, s. 494. 9) 38 Ch. D., 220. 

7) L. R., 3 Eq. 343 : 33 L. J., Mat- j) I. L. R., 12 Cal., 706. 

rim., 42 : L. R., 1 P, k D., 85. 2) Penal Code, s. 497. 

8) 9 H. L., 193. , q 3) 30 L. J., Matrira., 2. 
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a complaint made by the husband of the woman, or in his 
absence, by some person who hid care of such woman on his 
behalf at the time when such offence was committed .4 
Divorce and judicial separation -See “ Divorce and 
Matrimonial Law.” 

v. passim, 11 Husband and Wife” and “ Divorce and Matri- 
monial Law.” 

Christian Marriage. 

Authority— A ct XV of 1872 (as amended). 

The Act extends to the whole of British India, and so far only 
as regards Christian subjects of Her Majesty to the territories of 
Native Princes and States in alliance with Her Majesty. The Act 
has been declared in force in Upper Burma generally (except 
Shan States), Arakan, British Baluchistan, Sonthal Pemunnahs 
Hazarebagh, Lohardugga, Manbhoom, Dhalbhoom and°Kolhan 
in Singbhoom, and N.-W. Provinces Tarai. 

Persons by whom marriages may be solemnized.— 

Every marriage between persons, one or both of whom is or are ' 

a Christian or Christians must be solemnized in accordance with I 

the next following provisions of this paragraph; unless it is so I 

solemnized it is void; marriages may be solemnized in India ! 

(1) by any person who has received episcopal ordination, provided j 

that the marriage be solemnized according to the rules, rites j 

ceremonies and customs of the church of which he is a minister’ 

(2) by any clergyman of the Church of Scotland provided that 

such marriage be solemnized according to the rules, riles cere- I 

monies and customs of the Church of Scotland ; ’(3) by any 
minister of religion licensed under this Act to solemnize mar- 
riages ; (4) by, or in the presence of a marriage registrar ap- 
pointed under this Act ; (5) by any person licensed under this 
Act to grant certificates of marriage between Native Christians.* 1 

Provisions as to marriage before a minister.— M Every { 

marriage (except with special license) must be solemnized I 

between 6 in the morning and 7 in the evening. (2) Notice of the I 

intended marriage must be given by one of the parties in writing 1 

to the minister whom he or she desires to solemnize the marriage 
and must state therein the name, surname, profession and condi- | 

tion of each of the persons intending marriage: the dwelling- I 

place of each of them : the time during which each has dwelt 
there: and the church or private dwelling in which the marriage 
is to be solemnized. 6 (3) The minister consenting or intending 
to solemnize the marriage will, on the declaration next mentioned 
being made, give a certificate of notice being given and of such 

4) Cr. Pr. Code, s. 199. 5) Act XV of 1872, s,s. 4, 5. 6 ) s. 12, ib. 
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declaration being made. No certificate will be issued until fol, 
days after receipt of notice by the minister, nor if impediment 
be shown why certificate should not issue, nor if the issue of the 
certificate has been forbidden.? v. post (4) A declaration mus< 
be made by one of the parties in the presence of the minister an-i 
to the following effect : (a) that he or she beiieves that there 
is not any impediment of kindred or affinity or other lawf„i 
hindrance to the marriage ; ( 6 ) when either 01 both of the parties 
is or are minors (minor being a person who has not completed 
the age of 21 years, and who is not a widower or widosA that 
the consent to the marriage of the undermentioned, persons 
required by law has been obtained, or that there is no person 
resident in India having authority to give such consent, as the 
case may be. The father of a minor, if living, or if dead the 
guardian, or if no guardian the mother, may give such consent 
Such consent is necessary unless no person authorized to g ; ve 
consent is resident in India. 8 (5) Each of the above-mentioned 
persons may prohibit the issue of the certificate at any time 
before it is actually issued, on notice in writing to the minister 
signed by the person, and stating his or her place of abode and 
his or her position with respect to either of the persons intending 
marriage, by reason of which he or she is authorized to object 5 
(6) If the prohibition is not valid, marriage may be solemnized • 
it must be solemnized in the presence of at least two 'witnesses 
besides the minister :* if not solemnized within two months after 
the date of issue of the certificate, such certificate and all pro- 
ceedings (if any) thereon are void, and no person can proceed 
to solemnize the marriage until a new notice has been given 
and certificate issued. 2 8 



Marriage before a registrar.— (i) One of the parties to 
the intended marriage must give notice in writing to any marriage 
registrar of the district in which the parties have dwelt, or if the 
parties dwell in different districts, notice must be given to a 
marriage registrar of each districts ( 2 ) Four days after receipt 
of the notice, or when one of the parties is a minor, 14 days 
a certificate will be given on an oath being taken by one of 
the parties to a similar effect as the declaration in the precedin'* 
paragraph mentioned, and provided that no lawful impediment 
has been shewn why a certificate should not issue, and that the 
issue has not been forbidden.* (3) One of the parties intendin'* 
marriage must make oath in regard to the matters required to 
be declared before a minister (v. ante) and in addition thereto 
that both the parties have (or where they have dwelt in the 

7) S. 17, ib. 9) S. 20, ib. s ) s. 26 , ib. 4} s 4T ,'b 

8) ss. 18, 19, lb. 1) s. 25, ib. 3) s. 38, ib. V 4 ’ D ‘ 
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districts of different marriage registrars) that the party makin g 
such oath has had their, his or her usual place of abode within 
tae district of such marriage registrar.* Consent is required in 
the case of the marriage of minors 6 (v. ante). (4) Any person 
whose consent to the marriage is required (v. ante) may enter a 
protest against the issue of a certificate by writing any time 
before the issue of the certificate “forbidden” opposite to the 
entry of the notice in the marriage notice book and subscribing 
his name and abode and position in regard to the parties intend- 
ing marriage, by reason of which he or she is authorized to 
protest.? (5) if any person, whose consent to the marriage is 
necessary, is of unsound mind, or if any such person (other°than 
the father) without just cause withholds his consent, the parties 
intending marriage may apply by petition, where the person 
whose consent is necessary is resident in Calcutta, Madras, or 
Bombay to a Judge of the High Court, or if not resident within 
any of these towns, to the District Judge. 8 If the registrar refuses 
to grant a certificate, the parties may apply, where the district of 
tae registrar is within any of the above-mentioned towns, to the 
High Court, or if without, to the District Judge.? Any person 
entering a protest with the marriage registrar against the issue of 
a certificate on grounds that are frivolous will be liable for costs 
and for damages at the suit of the person against whose marriacre 
the protest was entered. 1 (6) After certificate or certificates, as the 
case may be, has or have been issued, marriage may (if there be 
no lawful impediment or valid protest) be solemnized according 
to any form of ceremony the parties think fit to adopt. 
M arriage must take place in the presence of some registrar (to whom 
the certificate or certificates must be given) and of two or more cre- 
dible witnesses besides the registrar. In some part of the cere- 
mony each of the parties must declare as follows or to the like effect- 
<• I do solemnly declare that I know not of any lawful impediment 
why I, A. £., may not be joined in matrimony to C. D. f and 
each of the parties must also sav to the other as follows' or to 
the like effect: “ I call upon these persons here present to wit- 
ness that /, A. B., do take thee , C. JD to be my lawful wedded 
wife (or husband).” When marriage is not had within two months 
after notice a new notice and certificate is required. 2 

Marriage of Native Christians. — Native Christians (not 
Roman Catholics) may, under Part VI of this Act apply for 
certificate without the preliminary notice required in the case of 
marriage before a minister (v. ante), ( 1 ) if the man is over 16, and 
the woman over 13 years old ; (2) if neither of the persons 

9) s. 46, ib. 2) ss. 51, 52, ib. 
x) s. 49, ib. 


5) s. 42. ib. 7) ib. 



422 


MARRIAGE. 


intending to be married has a wife or husband still living ; (3) if 
they are married in the presence of a person especially^licensed 
to give certificates of marriage to Native Christians, and of at least 
two credible witnesses-^ No marriage can, however, be certified 
under this part when either of the parties has not completed his 
or her eighteenth year unless the consent of the father or 
guardian or mother has been given to the marriage, or unless it 
appears that there is no person living authorized to give such 
consent. 4 After the above conditions have been fulfilled, and a 
declaration of marriage has been made in the presence of the 
person licensed as above-mentioned, the latter will grant a cer- 
tificate of marriage on payment of a fee of 4 annas.s 

Dissolution of marriage and re-marriage of native 
converts — See “Divorce and Matrimonial Law” 

Marriage of Non-Christians (not being Jews, Hindus, 

Mohammedans, Parsees, Buddhists, Sikhs, or Jains.) 

Author ity— Act III of 1872. 

Conditions of marriage under the Act.— Marriages may 
be celebrated under this Act between persons neither of whom 
professes the Christian, or Jewish, or Hindu, or Mohammedan, or 
Parsee, or Buddhist, or Sikh, or Jaina religions, upon the follow- 
ing conditions (1) neither rarty must, at the time of marriage, 
have a husband or wife living; (2) the man must have completed 
his age of 18 years, and the woman her age of 14 years; (3) 
each party must, if under 21, have obtained the consent of his 
or her father or guardian to the marriage ; (4) the parties must 
not be related to one another in any degree of consanguinity 
and affinity, which would, according to any law to which either 
of them is subject, render a marriage between them illegal. 6 

Procedure. — When a marriage is solemnized under this Act 
one of the parties must give notice thereof to the registrar of 
marriages under Act III of 1872, who must be a registrar of a 
district in which one at least of the parties to the marriage has 
resided for 14 days before such notice is given. The notice is 
filed by the registrar, and a copy entered in the marriage notice 
book. The marriage may be solemnized (in the absence of objec- 
tion) 14 days after notice of it has been given. Any person may 
object to the marriage on the ground that it contravenes some one 
or more of the four conditions mentioned in the preceding 

paragraph. 7 

Procedure on objection. — When objection is entered the 
registrar cannot solemnize the marriage until 14 days after 

3) s. 6o, ib, 5) s. 61, ib. 7) ss. 4, 5, 6. ib* 

4) ib. 6) Act III of 1873, s. ^ 
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f receipt of objection if a Court of competent jurisdiction be 
open at the time, or if not, until 14 days from the opening of 
such Court The objector may file a suit in order that it may 
be declared that the marriage contravenes one of the four condi- 
tions. Certificate of filing the suit is lodged with the registrar, 
and if filed within 14 days from notice of objection or from the 
opening of the Court (in case no Court of competent jurisdic- 
tion was open at the time of entering objection) the marriage 
cannot be solemnized until the decision of the Court has been 
* given and the period allowed by law for appeal has elapsed : or 
if there be an appeal, until the decision of the Appellate Court 
has been given. 8 

Solemnization of marriage.— Before the marriage is 
solemnized the parties and three witnesses must sign a declaration 
in the presence of the registrar that the conditions prescribed by 
law are not contravened, and on such signing in the presence of the 
registrar and in the presence of the three witnesses the marriage 
may be solemnized in any form, provided that each party says 
to the other in the presence and hearing of the registrar and 
1 - witnesses: “I [A] take thee [£] to be my lawful wife (or husband). 

The registrar then enters a certificate of marriage in a book kept 
p. for that purpose, and the certificate is signed by the parties to the 
marriage and the three witnesses.9 
Divorce. — The Indian Divorce Act applies to all marriages 
solemnized under this Act, and any such marriage may be declared 
null or dissolved in the manner therein provided and for the 
causes therein mentioned, or on the ground that it contravenes 
one of the four above-mentioned conditions. 1 See “ Divorce and 
Matrimonial Law ” 

[ Parsee Marriage. 

Authority— A ct XV of 1865 (as partly repealed and amended). 

Requisites of validity.— No marriage contracted after the 
p commencement of this Act is valid if the contracting parties are 
related to each other in any of the degrees of consanguinity or 
affinity prohibited among Parsees, and unless the marriage is 
solemnized according to the Parsee form or ceremony called 
j “ A'sirvdd” by a Parsee priest in the presence of two Parsee wit- 

nesses independently of such officiating priest : and unless in the 
case of any Parsee under the age of 21 years the consent of his 
or her father and guardian shall have been previously given to such 

8 ) ss. 7, 8, ib. Government Gazette, 26th Sep- 

9} ss. 10, 11, 13,1b. tember 1872, p. 1047; Port St, 

f 1) s* 17, ib. : Calcutta Gazette, 22nd George Gazette, 24th December 

I May 1872, p. 2322 ; Bombay 1872, p, 2064. 
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marriage . 2 No Parsee may marry in the lifetime of his or her 
wife or husband except after divorce from such wife or husband 
If he or she does so, it is bigamy, and punishable accordingly! 
Every marriage must on solemnization be certified by the officiat- 
ing priest. The certificate must be signed by the officiating 
priest, the contracting parties** or their fathers or guardians when 
they are under 21, and two witnesses present at the marriage : the 
priest must then send the certificate together with a fee of Rs. 2 
(to be paid by the husband) to the registrar of the place* at 
which such marriage is solemnized .3 The marriage register is 
open for public inspection, and a certified extract therefrom will 
on application be given by the registrar on payment of Rs. 2.4 
Divorce — See “ Divorce and Matrimonial Law” 

2) Act XV of 1865, s. 3. 3) ss. 4, 5, 6, ib. 4) s. 8, ib. 
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MASTERS, SERVANTS, AND APPRENTICES. 

Authorities— Act XV of 1882 : Act IX of 1872 (Contract) : Act I of 1877 : 
Draft Master and Servant ” Bill, 1880 : G. C. Sconce “ The Master and his 
Domestic Servant" (1881) : MacdonelFs Law of Master and Servant (1883) : 
11 and 12 Vic., cap. 21 (Indian Insolvent Act): Indian Penal Code : Act XV 
of 1877: Pollock on Torts (1890): Act XIII of 1859: Act IX of 1890 : 
Act IX of i860 : Act XIX of 1850; cases cited. 

The law of master and servant, except where directly regu- 
lated by statute, is a portion of the ordinary Law of Contract 
(see “ Contract”), The relation is constituted by a contract of 
hiring and service which, like every other contract, must possess 
the requisites of a valid and binding obligation. A contract of 
service is a contract binding one party to employ and remune- 
rate, and the other to do personally any work, in such manner 
as the former party directs, and otherwise than in pursuit of an 
independent calling. The remuneration contracted for is called 
“wages,” the person contracting to employ is called the 
“master,” and the party contracting to do the work is called 
the “ servant .” 1 Every person competent to contract may enter 
into a contract of service. Minors are able to enter into contracts 
of service for wages because it is for the benefit of minors, who 
are thereby enabled to earn their own living. By the undermen- 
tioned Act any minor may institute a suit for any sum of money, not 
exceeding Rs. 500, which may be due to him for wages or piece- 
work, or for work as a servant, in the same manner as if he were 
of full age. 2 There can be no specific performance of a 
contract of service. The only relief lies in damages. Thus, if 
A contracts to employ B on personal service, and then refuses to 
employ B, B cannot specifically enforce the contract, and compel 
A to employ him, but he may sue A for damages for breach of 
contract. 3 The contract is terminated by the death of either 
master or servant, unless there is a stipulation express or 
implied to the contrary.^ By the death of the master or one of a 
firm of masters 5 the servant is discharged. Therefore, in the 
absence of an express stipulation, the executors of a deceased 
person cannot sustain an action against a servant to enforce the 
continuance of service by the servant after the master’s death. 6 
The term “ servant ” as used in the law of master and 

1} Draft 4 ! Master and Servant" 3) Act I of 1877, s. 21. 

Bill, 1880. 4) Act IX of 1872, s. 37 : L, R. 4 

2) Act XV of 1882, s. 32 (Presidency C. P. f 744. 

Small Cause Courts) : Act IX 5) 41 L. J.,Ch, 476, 
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servant is not confined to domestic servants, but is appli- 
cable to all those who under a contract of service, engage personally 
to do any work in manner as the employer may direct and otherwise 
than in pursuit of an independent calling — e.g., tutors, governesses 
managers of tea gardens, banks, cotton mills, jute mills, &c., &c; 
agricultural servants, workmen, clerks, &c. ’’ 

Term of service : notice. — In England a general or indefi- 
nite hiring for personal service is commonly understood to con- 
stitute a contract of service for one year; but that is a matter of 
fact, and it can be shown by evidence, if the case be so, that a 
given indefinite hiring is not really for a year but for a term, say, 
less than one year. In India, however, an indefinite hiring does 
not mean a hiring for one year. The mere payment of wages 
monthly is not enough to show that a hiring is a monthly 
hiring .7 In the case of servants who fill important posts, the term 
of service and the notice to be given by either party is, as a rule, 
expressly fixed by the contract of service. When not so fixed, 
the presumption as to the term of service, the length of notice 
required and the amount of damages in lieu of notice, depend on 
custom, usage of trade, 8 profession, or business and the facts of 
each particular case. In the absence of custom and usage the 
Court is the judge of what is reasonable notice. As to domestic 
servants, see next paragraph. 

Domestic servants.— In the case of domestic servants and 
the like, the rule is well fixed that in the absence of express 
contract the hiring is presumed to be a monthly one. An en- 
gagement of a domestic servant at, say, “7 rupees a month” 
means that for every full month’s work the servant will receive a 
full month’s pay. He is not entitled to anything for any work 
done during any part of any month — e.g., a servant is dismissed 
for misconduct on the 20th of the month : he is not entitled 
to any wages for that month. If however, the contract becomes 
void — e.g, by the death of the servant, the master must pay the 
servant’s representatives for the work actually performed . 9 If the 
servant is wrongfully dismissed during a month he may sue his 
master on account of the wrongful dismissal by which he was 
prevented from earning his wages, and by which he was otherwise 
damnified. The wages are payable not for the bygone services, 
but for the wrongful dismissal. 1 If, on the other hand, the 
servant wrongfully and suddenly quits his master’s service before 
the completion of the month’s work, he not only has no claim 
for wages for the work during the broken month, but may also 

7) 7 B. L. R., 788. 9) Act IX of 1872, s. 65. 
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be called upon to compensate the master for any trouble, damage 
or inconvenience he may have sustained . 2 In the absence of an 
agreement limiting the period of service or that notice will not be 
required, reasonable notice must be given by either party of their 
intention to put an end to the contract or a reasonable sum must be 
paid in lieu of notice. No domestic servant who is hired by the 
month has a right to leave his employment without sufficient reason, 
and without any notice to his master of his intention to leaved 
On the expiry of the notice the contract is ended and the servant 
must be paid up to date.* Unless it is expressly agreed that 
wages shall be paid in advance, the whole month’s work must be 
done before payment of the wages can be claimed . 5 A master is 
not bound to accept the services of a budlee ; but, if he does so, he 
cannot afterwards enforce the contract against the servant . 6 v. post. 

Some incidents of the contract. — When one of the 
parties to the contract has refused to perform, or disabled himself 
from performing his promise in its entirety, the other party may 
put an end to the contract, unless he has signified by words or 
conduct his acquiescence in its continuance — e.g A, a singer, 
enters into a contract with B, the manager of a theatre, to sing at 
his theatre two nights in every week during the next two months, 
and B engages to pay her Rs. 100 for each night’s performance. 
On the sixth night A wilfully absents herself from the theatre. 
B is at liberty to put an end to the contract. If, however, A, after 
absenting herself on the sixth night, sings with the assent of B on 
the seventh night, B has signified his acquiescence in the contract 
and cannot put an end to it, but is entitled to compensation for the 
damage sustained by him through A’s failure to sing on the sixth 
night -7 If a master or servant rightfully rescind a contract of 
service, the person rescinding is entitled to compensation for any 
damage which he has sustained through the non-fulfilment of 
the contract — e.g., a servant whose personal services are engaged 
for a month wilfully and without excuse absents himself without 
leave for a day. He cannot therefore complete his month’s work 
or perform his promise in its entirety (v. ante.) The master may 
rescind the contract, and in addition may claim compensation for 
any damages he has sustained . 8 If, however, the master does not 
exercise the right given to him, but permits the servant to return 
to work, the master has signified his acquiescence in the con- 

2) Contract Act, ss. 39, 75:3 Esp,» 3) Per Garth, C. J., Christophridi v* 
235 : 6 C. and P., 13 : ix Q. B., Goo l jar, 15 Sept. 1879. 

742 : 5 B. and A., 789 : 8 Ex., 4) 2 Agra H. C. Rep., Mis. 1. 

822. As to compensation for 5) Act IX of 1872, s„ 52. 
wrongful dismissal, see 7 A. and 6} ib., ss. 40, 41 : Sconce op. ciL 
E., 544 : 4 H. L. Ca.> 645 : 15 7) Act IX of 1872, s. 39. 

Q. B, f 576. 8) ib., s. 75. 
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tinuance of the contract, and cannot put an end to it unless and 
until something fresh takes place entitling him to rescind. Either 
the master or servant may dispense with, or remit wholly or in 
part the performance of the promise made to them, or may 
accept instead of it any satisfaction they think fit-,9 Contracts of 
hiring and service cannot be transferred or assigned without the 
consent of the parties thereto. The relation of master and 
servant, who contract with regard to the personal qualities of each 
other, is one of personal confidence, and the one cannot compel 
the other to accept a third person in substitution. The service 
must be performed by the servant himself, he cannot employ 
another person to perform it. If, however, the master accepts a 
substitute he cannot, of course, afterward enforce the contract 
against the servant. 1 The servant need not work, nor need the 
master employ the servant, unless the master is and continues to 
be ready and willing to employ the servant, and the servant is 
and continues to be ready and willing to work. 2 If a question 
arises as to whether the master or servant is to perform his part 
of the contract first, the rule, in the absence of express contract, 
is that the promises are to be performed in that order which the 
nature of the transaction requires, 5 If either master or servant 
prevents the other from performing his promise, the contract 
becomes voidable at the option of the party so prevented ; and 
he is entitled to compensation from the other party for any loss 
which he may sustain in consequence of the non-performance of 
the contract*; e.g, a master wrongfully dismisses his servant before 
the expiration of the term of service, and so prevents the servant 
performing his promise ; the latter is entitled to compensation. 
When a contract of service consists of reciprocal promises, such 
that one of them cannot be performed, or that its performance 
cannot be claimed till the other has been performed, and the 
promisor of the promise last mentioned fails to perform it, such 
promisor cannot claim the performance of the reciprocal promise, 
and mast make compensation to the other party to the contract 
for any loss which such other party may sustain by the non-per- 
formance of the contract : e.g^ in a contract of domestic service 
for one month in which there is no provision for payment in ad- 
vance, payment cannot be claimed until the month’s work, has 
been performed. If the servant fails to do his month’s work he 
not only cannot claim pay, but must compensate his master for 
any loss he may have sustained. 5 

9) ib., s. 63. 5) ib., s. 63. The author is indebted 

1} ib., ss. 40, 41. ' for the greater portion of this 

2} ib., s. 51. paragraph to Mr. Sconce’s work, 

3) ib., s. 52. cited above, 

4) ib., s. 53. See “ Contract” 
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Quantum meruit.— A contract of service may be either 
entire and indivisible, that is, the consideration may depend upon 
the entire fulfilment of the contract— the entire fulfilment of 
the promise given by one party being a condition precedent to 
the fulfilment of any part by the other : e.g., the monthly con- 
tracts of domestic service above-mentioned; or the case of a 
watch given to a watch-maker to repair] in which case the latter can- 
not recover before he has completed the work. He cannot recover 
on a quantum meruit ( i.e “ so much as he has deserved ” or the 
price of the work actually done) : the whole work must be done 
or the servant will get nothing . 6 If, however, in the case given 
the contract becomes void; e.g. y if it becomes impossible of con- 
tinuance by the death of the watch-maker, his representatives 
must be paid for the amount actually performed under the con- 
tract,? The .contract may be several or divisible, that is, the con- 
sideration may be susceptible of apportionment according as the 
contract is more or less carried out; in such cases the person who 
has partially performed his contract may be entitled to recover 
quantum meruit . 8 

Damages for breach of contract of service.— If a master 
wrongfully refuses to receive his servant into his service, or wrong- 
fully dismisses his servant, or if the servant wrongfully refuses or 
fails to enter his master’s service, or wrongfully deserts his service, 
or if either in any other manner break the contract of service, 
the party who suffers by such. breach is entitled to receive from 
the party who has broken the contract, compensation for any loss 
or damage caused to him thereby, which naturally arose in the 
usual course of things from such breach, or which the parties 
knew, when they made the contract, to be likely to result from 
the breach of it. A servant who is dismissed is bound to make 
reasonable exertions and show diligence in endeavouring to pro- 
cure employment. The true measure of damages is, therefore, 
not the amount of wages which he was promised under the agree- 
ment, but his probable, loss. T his will be his wages less the 
value of any place which he has obtained or might have got by 
reasonable exertions. Compensation will not be given for any 
remote and indirect loss or damage sustained by reason of the 
breach of contracts The measure of damages is obtained by 
considering what is the usual rate of wages for the employment 
contracted for, and what time would be lost before a similar em- 
ployment could be obtained. The law considers that employ- 
ment in any ordinary branch of industry can be obtained by a 

6) Contract Act, s. 39: Smith’s L. 8) Macdonell, pp. 154 — 157. 

C. f Vol. II, p, 1. 9) Contract Act, s. 73. Macdonell, 

7) Contract Act, ss. 56, 65, ’ 
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person competent for the place, and that the usual rate of Wl „ P „ 
for such employment can be proved, and that when a promiS 
for continuing employment is broken by the master, it is the dutv 
of the servant to use diligence to find other employment 1 St 
also a master must use diligence to find a, new servant. An in 
junction cannot be granted to restrain a breach of contract of 
service. 2 3 4 5 A suit for wrongful dismissal may be brought aoiinct- 
Governments ° 

Grounds of dismissal.— A master is justified in dismissing 
his servant for various causes such as incompetence and want of 
reasonable skill to discharge the duties for which he was employ- 
ed 4 ; permanent disablement or serious and lengthy illness.s If 
the servant is not dismissed, sickness is no defence to an action 
for wages; habitual neglect of duty 6 7 ; conduct likely to injure his 
master’s business materially? ; wilful disobedience of any lawful 
order; gross insolence or rudeness 8 ; gross moral misconduct 
whether pecuniary or otherwise, such as robbery, theft, drunken- 
nesss, or other misconduct or acts of gross immorality unfitting 
the servant for his position and inconsistent with his duties. Acts 
of immorality must have direct reference to the services to be 
performed, so as to render them worthless or less valuable than 
was to be reasonably anticipated. 1 A servant is bound to con- 
sult the interests of his master, and may be dismissed for acts 
seriously injurious thereto. 2 A master in dismissing a servant is 
not bound to state any specific act of misconduct or other precise 
ground of discharge; it is sufficient if such ground existed in 
fact at the time of the dismissal ; even if the master be not aware 
of it at the time of dismissal. 3 

Insolvency of master. — Insolvency does not of itself dis- 
solve the contract of service. If the wages or salary are not 
due at the date of the insolvency, the servant is entitled to 
wages for the time he has served. The Court may order wages or 
salary, not exceeding six months’ wages or salary, due to servants 
or clerks of an insolvent to be paid out of his estate; the servant 
or clerk may further prove and receive dividends for any sum 
exceeding the six months’ wages or salary so paid to him.-t 


1) 2 H. L. Ca., p. 6o 6. 

2) Act I of 1877, s. 56 (/.) 

3) 7 B. L. R., 688. 

4) See I. L, R., 2 Cal., 33. 

5) 1 E. and E., 248 : 28 L. J. } Q. B., 

25. 

6} 10 Ex., 734. 

7) 3 Esp., 235. 

8} Macdonell, p. 213 : 2 Stark, 256: 
4 C. and P., 5x8 : 9 A. and E„ 
548. v' ■/: 


9) s M. and W., 279: 1 C. and K.,' 
662. 

1) Macdonell, p. 213. 

2) 24 L. J„ Ex. 80. 

3) 3 A. and E., 171 : n M. and W., 

161: 5 Ex., no: 4 Bing. N. c., 
638. See generally “ Master and 
Servant” Bill, s. 13. 

4) 11 and 12 Vic,, Cap. 21, s. 46. 
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Character of servants.— A master is not obliged to give 
his domestic servant a character. However much the servant 
may in fairness be entitled to it, no suit will lie against a master 
because he refuses to give it.s If a master in giving a servant a 
character makes, in good faith, statements which would be other- 
wise and firima fade libellous or slanderous, no action for. de- 
famation (in the absence of malice) will lie. In the case of 
master and servant, convenience requires that what is said in 
fair communication between man and man, upon the subject of 
character, should be privileged if made bona fide and without 
malice. 5 6 7 See Defamation . 

A master has a right of action against a third party 
for injury to his servant whereby he has been deprived of 
his or her services. A master may maintain an action against a 
man for the seduction of his servant ; but the girl herself cannot 
maintain the action. A father may also maintain an action for 
the seduction of his daughter, in respect of the loss of such 
daughter’s services occasioned by the seduction, and not in respect 
of his being compelled to maintain her by reason of such seduc- 
tion.? A suit for compensation for loss of service occasioned by 
the seduction of the plaintiff’s servant or daughter, must be 
brought within a year of the time when the loss occurs. 8 

Limitation In case of suits for wages. — A suit (1) by a 
workman engaged in a railway or other public works ; (2) for 
the wages of a household servant, artisan or labourer not provid- 
ed for by (1)5 (3) for a seaman’s wages; (4) for wages not other- 
wise expressly provided for; must be brought within (1) six 
months of the time when the wages, hire or price of work claim- 
ed accrue or accrues due; (2) one year of the time when the 
wages accrue due ; (3) three years of the end of the voyage 
during which the wages are earned ; (4) three years of the time 
when the wages accrue due. 9 

Wrongfully procuring a person to break his contract 
with his employer.— An action will lie against a third party 
who wilfully, and with the design of harming the employer or 
gaining some advantage for himself, procures another to break 
his contract with his employer, whereby as a natural consequence 
damage is occasioned to the latter. 1 Such action is maintainable, 
notwithstanding that the relation of master and servant does not 
exist between the plaintiff and the person employed, 2 

5) 3 Esp. , 201. 8) Act XV of 1877, Sch. II, Art. 26. 

6) Penal Code, s. 499 ; Exception 10, 9) ib., Arts. 4, 7, xoi, 102, 

1 B. and A. 240. 1) 22 L. J„ Q. B„ 463, 

7) 7 M. and Or,, 1033. 2) 6 Q. B. D„ 333. 
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Criminal acts of servant. — A master is not i® able for a.. 
criminal acts of his servant unless he ordered the doioW of them 
or otherwise instigated and abetted him in their commission ’ 

Liability for wrongs of servant.— A master is liable for 
the negligence or other civil wrongs of his servant whether author 
ized or ratified by him or not, if, and in so far as they are (W 
mated m the course of the servant's employment, and for fthp 
master’s purposes; consequently, if a servant in exercise of It 
authority given him by his master and in performance of his 
duties as such servant, acts negligently, whereby he causes 
injury to a third party, the master is responsible in damage* to 
such third party for the injury sustained. 3 A master, however is 
not liable for injuries caused by his servant’s negligence if th„ 
might have been avoided by reasonable care on the part of the 
person injured. Nor is a master responsible, for the acts tf 
servants which are unconnected with, ami not incident to their 
service ; and which are not done in the course of their errmlov 
menu See “ Negligence .” employ- 

injury to fellow-servant. — When both the wron^-doer and 
the person injured are servants of the same master, and the mom 
is done m the course of their employment as servants, the master 
is not liable unless (generally speaking) he has by his conduct 
shewn a gross disregard of the safety of the servant or the 
wrong-doer is a person who does not possess and exercise ordin- 
ary skill and care, or the gear, implements, tackle, material, &c 
are not fit and sound, and the master knew it, but the servant did 
not.5 A servant when he engages to serve a master, under- 
takes as between himself and his master, to run all ordinary 
risks of the service, including the risk of negligence on the 
part of a fellow-servant when he is acting in discharge of his duty 
as servant of him, who is common master of both. * 

Independent contractors are not servants of the person 
who employs them; therefore, if a person employs a competent 
independent contractor to do a lawful act, and damage occurs 
the employer is not liable. 6 5 1 

Liability for acts of coachmen.— When a master has his 
own carnage and employs his own servant to drive, the master is 
hable to a third party for any injury caused to him by the negli- 
gent dri ving of his servant. But if the servant, without the master’s 
knowledge or permission takes out the carriage for his own 
purpose, or for a purpose unconnected with his Master’s business" 


3) Pollock on Torts, p. 526 : 2 Hyde, 

79 ** 1* L. R., 7 Bom., 119. 

4) Macdonell, p. 285, and cases there 

cited. 


5 4 Jur., N. S., 767. 

6) 8 B., L. R., 265: I. L. R., n 
Bom., 329 : I, L. R., 10 Cal., 
445- 
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and causes injury to others, the master will not be responsible,? 
When the master hires the horses and carriage, and the person 
who lets them provides the coachman, the person who lets them 
is liable for injuries arising from the negligent and careless driving 
of the coachman. If, however, the hirer drives himself, or provides 
his own coachman, the hirer is liable for his own negligence or 
that of the coachman, his servant. 8 

Criminal breach of contract of service.— The following 
are offences punishable under the Indian Penal Code:— (i) 
Breach of contract of service during a voyage or journey, e.g., 
by a servant, palki-bearer, cooly, or proprietor of bullocks bound 
to convey goods. The only grounds on which the breach is 
excused are illness and ill-treatment. It is not necessary to this 
offence that the contract should be made with the person for 
whom the service is to be performed ; it is sufficient if the 
contract is legally made with any person, either expressly or im- 
pliedly, by the person who is to perform the service. (2) Breach 
of contract to attend on and supply the wants of helpless persons, 
(3) Whoever, being bound by lawful contract in writing to work 
for another person as an artificer, workman, or labourer, for a 
period not more than three years at any place within British 
India, to which, by virtue of the contract, he has been, or is to 
be, conveyed at the expense of such other, voluntarily deserts 
the service of that other during the continuance of his contract, 
or without reasonable cause refuses to perform the service which 
he has contracted to perform, such service being reasonable and 
proper service, commits an offence punishable with imprisonment 
(rigorous or simple) not exceeding one month, or with fine not 
exceeding double the amount of such expense, or with both, un- 
less the employer has ill-treated him, or neglected to perform the 
contract on his part 9 

Priority of servants 5 wages on winding up of a com- 
pany — See “ Companies? 

Criminal breach of contract by artificers, workmen 
and labourers. — Masters and employers resident or carrying 
on business in any Presidency-town or any place to which the 
Act may be extended, 1 are given special remedies against artificers, 
workmen, or labourers when the latter have received from their 
employers or masters an advance of money on account of any 
work they may have contracted to perform or get performed, and 

7} I. L. R., 7 Borcu, 119 :• 1 East, 1) The Act has been extended to 

106: 10 C. B. N. S., 572: 6 C. Bombay and Madras Mofussil 

and P. , 501 . Mysore, Coorg, Sindh, Panjab, 

8) 5 B. and C., 547 : 2 Man. and Ry., districts of Nimar, Silhat and 

x : 4 B. and Aid., 590, Goalparaand elsewhere. 

9) Penal Code, ss, 490 — 492. 
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have without lawful or reasonable excuse neglected or refused to 
perform or get performed such work according to the terms of 
their contract. The Magistrate may on complaint of the master 
or employer summon the workman, &c., so refusing, &c., and may 
at the option of the complainant, order the repayment of the 
advance, or the performance of the contract. If the workman & c . 
fail to comply with the order, the Magistrate may sentence him to 
be imprisoned with hard labour for a term not exceeding three 
months, or if the order be for the repayment of a sum of money 
for a term not exceeding three months, or until such sum of 
money may be sooner repaid. No order for the repayment of 
a iy money will, while the same remains unsatisfied, deprive the 
complainant of any civil remedy which he may have had but for 
this Act. The Magistrate may also, if, and when he orders the 
workman, &c., to complete his contract, compel him to enter into 
a recognisance with sufficient security for the due fulfilment of 
the contract. It matters not whether the contract be written or 
verbal, or whether it be for a term certain, or for specified work or 
otherwise. 2 

Compulsory service— See “ Negligence .” 

Railway servants— See Railway Act (Act IX of 1890). 
Employers and workmen on railways and public 
works— See “Employers’ and Workmen’s Act” (Act IX of i860) 
Payment of wages by executor and administrator— 
See Executor” and “ Administrator 
Domicile of certain servants— See “ Domicile 
Public servants— See “ Public Servants and Public Duties 
Offences committed by servants. — See “ Offences .” 

See “ Attachment? “ Bonds” “ Domicile,” “ Executor ” “ Mill, 
tary Men” “ Partnership ,” “ Possession ,” and Index. ’ 

Apprentices. 

Binding of apprentices. — The Apprentices Act was passed 
for better enabling children, and especially orphans and poor child- 
ren brought up by public charity, to learn trades, crafts and employ- 
ments by which, when they come to full age, they may gain a liveli 
hood. Any child above the age of 10 and under under the ± 
of 18 may be bound apprentice by his or her father or guardian to 
learn any fit traae for such term as is set forth in the contract of 
apprenticeship, not exceeding seven years, so that it he not pro- 
longed beyond the time when such child shall be of the full age 
of ax years, or in the case of a female beyond her marriage A 
Magistrate or Justice of the Peace may act as guardian on behalf 
of orphans or poor children abandoned by their parents or of 

2) Act XIII of 1859, repealed partly by Act XVI of 1874. 
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children convicted of vagran oy or the commission of any petty 
offence. An orphan or poor child brought up by any public 
charity may be bound apprentice by the Governors, Directors or 
Managers thereof. 3 ’ 

Sea service.— Any such boy may be bound apprentice 
in the sea service to any of Her Majesty’s subjects being 
the owner of any registered ship belonging to and trading 
from any port in the territories under the Government of India 
to be employed in any such ship, the property of such person,’ 
commanded by a British subject, and while so employed to be 
taught the craft and duty of a seaman .4 ’ 

Contract of apprenticeship. -Every contract of apprentice 
ship must be in writing and in the form prescribed by the Act or 
to the like effect, and must be deposited in the office of the chief 
Magistrate of the place or district where it has been executed or 
in case of sea service, in the ship’s registry office at the port where 
the apprentice is to begin his service, A certified copy will be 
given to each of the parties. The contract must be signed by 
the person to whom the apprentice is to be bound, and by the 
person by whom he is bound, and by the apprentice when he is 
of the age of 14 years or more at the time of bindings 

Alteration or cancellation of contract.— The terms of 
service may be changed at any time during the apprenticeship, or 
the contract may be put an end to, with the consent of both 
parties to the contract or their personal representatives, and with 
the consent of the apprentice if he is above the age of 14 years 
provided that the changes agreed to, or the termination of the 
contract, must be expressed in writing on the original contract, 
with the signatures of the proper parties. 6 

Change of masters.-The master of any apprentice bound 
under this Act may with the consent of the person by whom he 
was bound, and with the consent of the apprentice, if he is above 
the age of 14 years, assign such apprentice to any other person 
who is willing to take him for the residue of his apprenticeship 
and subject to the conditions thereof; sucli last mentioned person: 
must, by endorsement under his own hand on the contract, de- 
clare his acceptance of such apprentice and acknowledge himself 
bound by the agreements and covenants therein mentioned to be 
performed on the part of the master : the consent of the other 
parties must be expressed in writing on the same and signed by 
them respectively.? , 5 y 

^'^^ le i Ct ii° f r lnaSter ' — 'VP on complaint to any Magistrate by 
or on behalf of any apprentice bound under this act of refusal or 


3 } Act of 185c, ss. I, 3 4, Q, 
4 ) s. 5, * * 


a 

6) 


ib., ss. 9 and 10. 
ib., s. ii. 


7) ib’., s. 12. 
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■'neglect to provide for him, or to teach him according to the con- 
tract of apprenticeship, or of cruelty or other ill-treatment by his 
master, or the agent under whom he shall have been placed by 
his master, the Magistrate may summon the master or agent and 
cancel the contract and assess upon the offender a reasonable 
sum for behoof of the apprentice, not exceeding four times the 
amount of the premium paid, or if no premium or a less premium 
than Rs. 50 was paid, not exceeding Rs. 200. 8 

Chastisement of apprentice. — No contract of apprentice- 
ship will be cancelled, nor will a master or his agent be liable to 
any criminal proceeding on account of such moderate chastise- 
ment for misbehaviour given to any apprentice as may lawfully 
be given by a father to his child .9 

Ill-behaviour of apprentice.— A Magistrate may, upon com- 
plaint by the master or his agent of ill-behaviour of apprentice 
bound to him under this Act, or of his having absconded, punish 
the offender by keeping him, if a boy, in a debtor’s prison or other 
suitable place, not being a criminal jail, for any term not exceed- 
ing a month, of which one week may be in solitary confinement 
during which time such allowance for his keep must be made by 
his master or agent as the Magistrate shall order ; and if the boy 
be not more than 14 years of age, the Magistrate may order 
him to be privately whipped ; or in the case of a girl or boy, 
pass an order empowering the master or agent to keep the 
offender in close confinement in his own house, or on board the 
vessel to which he belongs, *upon bread and water, or such other 
plain food as may be given without injury to the health of the 
apprentice, for a period not exceeding one month. In case of 
wilful and repeated ill-behaviour on the part of an apprentice, the 
Magistrate may order the contract to be cancelled. 1 Complaints 
by masters against their apprentices must be brought within one 
month after the cause of complaint arose, or if it arose on 
board ship during a voyage within a month of arrival at port. 
Complaints of apprentices must be brought within three months 
after the same dates. 

Death of master. — On the death of the master of an appren- 
tice the contract is ended, and a proportionate part, correspond- 
ing to the unexpired portion of the term, of any premium which 
shall have been paid must be refunded by the executors or ad- 
ministrators of the deceased master. But if the executors or ad- 
ministrators continue the late master’s business, and within three 
months of his death offer in writing to keep the apprentice on the 
former terms, the late master’s estate will not be liable for any re- 
fund. Any apprentice whose master has died during the appren- 

8) ib,, s, *3. 9) ib., s. 14, 1) ib„ ss. 15, 16, 18. 
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ticeship, is entitled to maintenance for three months after the 
toaster’s death out of the assets left by him, provided he lives with 
and serves as an apprentice the executors or administrators, or 
such person as they may appoint 2 
Insolvency of master.-— When the master of an apprentice 
becomes insolvent during the apprenticeship, the apprentice is 
discharged from all obligation under the contract ; and if any 
premium was paid, he or the person by whom he was bound is 
entitled to claim the amount thereof, as a debt against the estate 
of the insol vent. 3 

2) ib., SS. 19, 21. 3) ib #j ?# 22 , 
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Authorities Act X of 1865 (Succession) : Civil Procedure A 

1886 : 26 and 27 Vic., cap. 57 (Regimental Debts^ = ACt 11 of 
Wills of soldiers and sailors — See “ Wills” 

May authorise person to sue or defend for them 
When any officer or sold.er actually serving the Government,' 'fl 
military capacity is a party to a suit, and cannot obtain leave of 
absence for the purpose of prosecuting or defending it in perso/ 
he may authorize any person to sue or defend in his stead ? TM 

P ™ pleader to conduct ^e suit on the 

behaR of the officer or soldier. The authority must be in writing 
and signed by the officer or soldier in the presence of (a\ h, 8 
commanding officer («, the officer in actuaf command for the 
time being), or the next subordinate officer, if the party be himself 
the commanding officer; or (l) when the officer or soldier is serv 
mg in military staff employment, the head or other sup-rior oE 
of the office in which he is employed. The commanding or 0 he 
Court* countersign the authority, which must be filed in 

Service of process. — Processes served upnn anv person sn 
authorised to conduct the suit, or upon any pleader appomted bv 
the latter, are as effectual as if they had been served on the party 
m person or °n h,s pleader. When an officer or a soldier is l 
defendant, the Court will send a copy of the summons to his 

ThT^flwf ° f 1 Cer the P ur P° se of being served on him 
The officer to whom the copy is sent, must, after serving it if 
practicable, return it to the Court with the written acknowle’de 
ment of the defendant endorsed thereon. If from any cause the 
copy cannot be served, it must be returned to the Coun by wh ch 
sZke 7 ‘ ’ W ‘ mformation of the cause which has prevented the 

Warrant of arrest in cantonments, etc.— If, in the exe- 

“e°d , W T nt f ° f ^ ° r ° ther P"^ * 

executed within the limits of a cantonment, garrison, militarv 

station or m.htary bazar, the officer charged with the execution o^ 

the warrant or other process must deliver it to the commanding 

officer. The latter must back the warrant or other process with 

his signature, and in the case of a warrant of arrest, if the person 

named therein ls within the limits of his command, must arrest 

decrees^* ^ t0 the ° fficer charged with the execution of the 


*) Civ. Pr. Code, ss. 465, 464 


2} ib.„ s. 468, 


3) ib._s.469,. 
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Officer appointed to try suits in military bazars— See 
“Action and Actionable Claim ” p. 5. 

Military Courts of Request —Ibid, 

The Regimental Debts Act contains provisions relating to 
the pavment of regimental debts, and the distribution of the effects 
of officers (/,<?., commissioned officers of H. M/s army or H. M/s 
Indian army) and soldiers (i.e., soldiers of H. M/s army or 
European soldiers of H. M/s Indian army, including a warrant 
and a non-commissioned officer) dying on service, and for the 
security and application of the effects of deserters and others, and 
of officers and soldiers becoming insane on service. When an 
officer or soldier dies on service, the following classes of expenses 
and debts are considered preferential charges on his personal 
property, and are payable thereout in preference to all other debts 
and liabilities, and, as among themselves, in the following order : — 
(1) expenses of last illness and funeral ; (2) military debts, vis,, sums 
due in respect of quarters, mess, band, clothing, etc. ; (3) servants' 
wages, not exceeding two months’ wages to each servant; (4) house* 
hold expenses incurred within a month before the death or after 
the last issue of pay to the deceased, whichever is the shorter 
period. The surplus only of personal property remaining over 
after payment of preferential charges is deemed personal estate 
with reference to the calculation of probate duty, or of any other 
tax or percentage, or for any of the purposes of administration or 
distribution. (See “ Administration .”) Immediately on the death 
of an officer or soldier on service, a committee of officers called 
the Committee of Adjustment secure his effects : provided 
that if the representative of the deceased, or his widow (if any), or 
any of his next-of-kin, pays in full the preferential charges, the 
Committee of Adjustment will not interfere in relation to the 
property. If such payment is not made the Committee have power 
to sell and convert effects and to get in credits, and, after payment 
of expenses, to secure surplus. In India the Committee have 
power in certain cases to deliver over the effects to the Adminis- 
trator-General. The Act, except in the cases expressly provided 
for by it, places a restriction on the interposition of official ad- 
ministrators. The Act further provides for the disposal of the 
surplus and for the disposal of the residue by the Secretary of 
Stated 

Offences relating to the Army— See Penal Code, ss. 131 
* — 140. 

See “ Attachment p. 62; “ Domicile, ” p. 214; “Income-Tax” 
p, 302 ; and Index. 

4) 26 & 27 Vic., cap. 57, passim* 
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Authorities— Acts IX of 1875 : VIII of 1890,; IX of 1872 (Contract) *. Penal 

Code : Acts X of 1865; XXI of 3870 ; Civil Procedure Code : Cases cited. 

The age of majority of persons domiciled in India.— 
The age of majority for all persons domiciled in British India 
(see “ Domicile ”) is the completion of the eighteenth year with two 
exceptions : — (1) Every minor of whose person or property or 
both, a guardian, other than a guardian for a suit (v. post), has 
been or shall be appointed by any Court of Justice, before the 
minor has attained the age of eighteen years, and every minor 
of whose property the superintendence has been or shall be 
assumed by any Court of Wards before the minor has attained 
that age is, notwithstanding anything contained in the Indian 
Succession Act (X of 1865) or in any other enactment, deemed 
to have attained his majority when he shall have completed his 
age of twenty-one years and not before ; (2) the above provisions 
do not affect (a) the capacity of any person to act in the follow- 
ing matters : — Marriage, Dower, Divorce, and Adoption (see 
“ Divorce and Matrimonial Law 99 and il Marriage (b) the 
religion or religious rites and usages of any class of Her Majesty’s 
subjects in India ; or (c) the capacity of any person who, before 
2nd March 1875, attained majority under the law applicable to 
him. r 

In computing the age of any person, the day in which 
he was born is to be included as a whole day, and he will be 
deemed to have attained majority at the beginning of the twenty- 
first, or eighteenth anniversary of that day, as the case may be. 2 

European British subjects not domiciled in India 
attain their age of majority at twenty-one. The age of majority 
of Europeans not British subjects is governed by the personal 
liw of their domicile (see <c Domicile ”). The age of majority 
in the cases mentioned in exception 2 in the first paragraph, 
is decided by the personal law of the individual and the special or 
local law applicable to the case.s 

Contracts with minors are voidable at their option, i&, 
the minor may enforce the contract, but not the other party .4 
Subject to what is stated in the next paragraph, the plea of 


1) Act IX of 1875, ss. 2, 3, (extends 
to the whole of British India, 
and so far as regards British 
subjects, to Allied States) : Act 
VIII of 1890, s. 52. 



2) Act IX of 1875, s. 4. 

3) I. L. R„ 7 All,, 490, 

4} I. L. R„ 11 Cal,, 552: 1 , L. R„ 
17 CaL, 223: 1 . L. R„ 13 Bom., 
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minority is a complete defence to an action founded on contract 
brought against a minor. A minor may, however, ratify a contract 
entered into by him while a minor, and on attaining his majority 
take up and carry on transactions commenced while he was a 
minor in such a way as to bind himself as to the whole . 5 See also 
“Agency” u Partnership.” * 

A minor is liable for necessaries supplied to him. — A 
person who has supplied to a minor, or to any one whom he is 
legally bound to support, (e.g., his wife and children,) necessaries 
suited to his condition in life, is entitled to be reimbursed on 
account of such supplies from the property of the minor. Things 
necessary are those without which an individual cannot reasonably 
exist: food, raiment, lodging and the like : instruction in art or 
trade, or intellectual, moral, and religious information. But the 
extent to which any of these are necessaries varies according to 
the state and condition of the minor himself. What is a neces- 
sary in the case of a rich minor, rmy not be so in the case of a 
poor one. The test is, are the things supplied appropriate to the 
minor’s rank of life ? Are they essential to the existence and 
reasonable advantage and comfort of the minor? Thus articles 
of mere luxury are always excluded, though luxurious articles of 
utility are in some cases allowed. In all cases there must be 
personal advantage to the minor himself . 6 Where a suit has been 
brought against a minor, the effect of which, if successful, would 
be to deprive the minor of his property, the costs of successfully 
defending that suit on his behalf may be recovered as neces- 
saries . 7 The burthen is on the plaintiff to show that the articles 
supplied were necessaries . 8 

Transfer of property by minor— See “ Transfer of Pro- 
perty,” 

Onerous gift to minor — See “ Gifts.” 

Marriage of minor — See “Marriage.” 

Agency. — A minor cannot employ an agent, but he may 
himself be one: but he cannot become an agent, so as to be- 
come responsible to his principals See “ Agency 

Minor partner — See “ Partnership.” 

A minor may enter into a contract of service— See 
t£ Masters , Servants and Apprentices.” 

Liability for torts. — A mmor is liable in damages for all 
actionable wrongs, independent of contract, committed by him, 
such as assault, false imprisonment, libel, slander, seduction, 

5} 1 . L. R., 17 Cal.. 232. 8) L, R.„ 4 Ex., 32: it M. & W., 671. 

6) 13 M. & W.. 252. 9) Act IX of 1872, s. 184. 

7) I. L. R., 7 Cal., 140. * 
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detention of goods, trespass, conversion or detention of move- 
able property, negligence, fraud. 1 See “Introduction” 

Unconscionable bargains with persons who have re- 
cently attained their majority will be set aside by the 
Court. “ It is sufficient for the application of the principle, if 
the parties meet under such (Circumstances as in the particu ar 
transaction, to give the stronger party a dominion over the 
weaker; and such power and influence are generally possessed 
in every transaction of this kind, by those who trade upon the 
follies and vices of unprotected youth, inexperience, and moral 
imbecility.” 2 3 * * 

Criminal liability of children. — Nothing is an offence which 
is done by a child under seven years of age. Nothing is an 
offence which is done by a child above that age, but under twelve, 
who has not attained sufficient maturity of understanding to 
judge of the nature and consequences of his conduct on that 
occasion. 3 After the age of twelve, a minor is liable to the 
penalties of the criminal law to the same extent as an adult, 
Minor trustee — See “ Trusts and Trustees 
Evidence of child witness — See “ Oaths, Evidence , and 
Witnesses ” 

Domicile of minor — See “ Domicile 

Testamentary power of minors. — A minor cannot dis- 
pose of his property by will he may, however, make a will ap- 
pointing a guardian for his child during minority. s See “ Wills” 
Maintenance of legitimate and illegitimate children 
—See “Husband and Wife.” 

Guardian of minor — See “ Guardian and Ward.” 

Minor plaintiff. — Every suit by a minor must be instituted 
in his name by an adult person, who in the suit is called the next 
friend of the minor, and who may be ordered to pay any costs 
in the suit as if he were the plaintiff. 6 If a minor has a guardian 
appointed or declared by an authority competent in this behalf, 
a suit cannot be instituted on behalf of the minor by any person 
other than such guardian except with the leave of the Court 
granted after notice to such guardian, and after hearing any ob- 
jections which he may desire to make with respect to the institu- 
tion of the suit ; the Court will not grant such leave unless it is 


1) 3 N. W., 191 : 1 Esp. N. P. C.V 

172. 

2) I. L. R., 1. Gal., 120 : L. R., 8 Ch. 

App., 491. 

3) Penal Code, ss. 82, 83: 22 W. R., 

Cr. R., 27. 

4} Act X of 1865, s. 46. This provi- 

sion has been incorporated in the 


Hindu Wills Act, XXI of 1870, and 
applies to wills of Hindus, Jainas, 
&c., in the Lower Provinces of 
Bengal and in the towns of Mad- 
ras and Bombay. 

5) Act X of 1865, s. 47. 

6} Civ. Pr. Code, s. 440. 
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) of opinion that it is for the welfare of the minor that the person 

proposing to institute the suit in the name of the minor should 
be permitted to do so. 7 Every application to the Court on behalf 
of a minor (except an application to appoint a new next friend, 
(v. post) must be made by his next friend, or hi< guardian for 
the suit (see next paragraph). Jf a plaint be filed by or on 
behalf of a minor without a next friend, the defendant may 
apply to have the plaint taken off the file, with costs to be paid 
by the pleader or other person by whom it was presented. 8 Any 
f person being of sound mind and full ag© may act as next 

friend of a minor, provided his interest is not adverse to that of 
the minor, and he is not a defendant in the suit.9 If the interest of 
the next friend of a minor is adverse, or if he is so connected 
with a defendant whose interest is adverse to that of the minor, 
as to make it unlikely that the minor’s interest will be properly 
protected by him, or if he does not do his duty, or, pending the 
suit, ceases to reside within British India, or for any other suffi- 
cient cause, application may be made on behalf of the minor or 
by a defendant for his removal. 1 If the next friend is not a 
guardian appointed or declared by an authority competent in this 
behalf, and an application is made by a guardian so appointed 
or declared who desires to be himself appointed in the place of 
* the next friend, the Court will remove the next friend unless it 

considers, for reasons to be recorded by it, that the guardian ought 
not to be appointed the next friend of the minor. 2 

Guardian ad litem of minor defendant. — Where the 
defendant to a suit is a minor, the Court will appoint a proper 
person to be guardian for the suit (called the “ guardian ad litem”) 
for the minor, to put in the defence for him, and generally to act 
on his behalf in the conduct of the case.3 When an authority 
competent in this behalf has appointed or declared a guardian or 
guardians of the person or property or both, of the minor, the 
Court must appoint him or one of them, as the case may be, to be 
the guardian for the suit under this section unless it considers, 
1 for reasons to be recorded by it, that some other person ought to 

. be so appointed. 4 An order for the appointment of a guardian 
for the suit may be obtained upon application in the name and on 
behalf of the minor, or by the plaintiff, on affidavit shewing that 
the proposed guardian has no interest in the matters in question 
in the suit adverse to that of the minor, and that he is a fit person 
to be so appointed. Where there is no other person fit and will- 

7) Act VIII of 1890, s. 53. 2) Act VIII of 1890, s. 53. See 

8 ) Civ. Pr. Code, s. 442, “ Guardian and Ward” 

9 ) jb., s. 445, 3) Civ. Pr. Code, s. 443. 

1} ib., s. 446. 4) Act VIII of 1890, s. 53. See 

Guardian and Ward” 
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ing to act as guardian for the suit, the Court may appoint any of 
its officers to be such guardian : provided that he has no interest 
adverse to that of the minor, s A co-defendant of sound mind 
and of full age may be appointed guardian for the suit, if he has 
no interest adverse to that of the minor ; but neither a plaintiff 
nor a married woman can be sq appointed. If the guardian for 
the suit of a minor defendant does not do his duty, or if other 
sufficient ground be made to appear, the Court may remove him, 
and may order him to pay such costs as may have been occasioned 
to any party by his breach of duty. If the guardian dies pending 
the suit, or is removed by the Court, the Court will appoint a 
new guardian in his place. When the enforcement of a decree 
is applied for against the minor heir or representative of a de- 
ceased party, a guardian ad litem will be appointed by the Court. 
The decree-holder must then serve on the guardian notice of the 
application . 6 

Retirement, removal, and death of next friend. — Unless 
otherwise ordered by the Court, a next friend cannot retire at his 
own request without first procuring a fit person to be put in his 
place, and giving security for the costs already incurred. The 
application for the appointment of a new next friend must be 
supported by affidavit showing the fitness of the person proposed, 
and also that he has no interest adverse to the minor. On the 
death or removal of a next friend of a minor, further proceedings 
are stayed until the appointment of a next friend in his place. If the 
pleader of such minor omits, within reasonable time, to take steps 
to get a new next friend appointed, any person interested in the 
minor, or the matter at issue, may apply to the Court for the 
appointment of one, and the Court will then appoint such person 
as it thinks fit.? 

Effect of order obtained without next friend or guar- 
dian. — Every order made in a suit or on any application before 
the Court, in or by which a minor is in any way concerned or 
affected, without such minor being represented by a next friend 
or guardian for the suit, as the case may be, may be discharged, 
and, with costs to be paid by the pleader of the party at whose 
instance such order was obtained if the pleader knew, or might 
reasonably have known, the fact of such minority . 8 

Course to be followed by minor plaintiff on coming of 
age.— A minor plaintiff, or a minor not a party to a suit on whose 
behalf an application is pending, on coming of age must elect 
whether he will proceed with the suit or application. If lie 
elects to proceed with the suit or application, he must 

5} Civ. Pr. Code, s. 456, 7) ib., ss. 447—449. 
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" apply for an order discharging the next friend, and for leave to j 

proceed in his own name. If he elects to abandon the I 

suit or application, he must, if a sole plaintiff or sole applicant, j 

apply for an order to dismiss the suit or application on payment 
of the costs incurred by the defendant or respondent, or which 
may have been paid by his next, friend. 9 A'minor co-plaintiff 
on coming of age must, if he desires to repudiate the suit, 
apply to have his name struck out as co-plaintiff; the Court will j 

then, if it finds that he is not a necessary party, dismiss him from 
t the suit on such terms as to costs or otherwise as it thinks fit. 

Notice of the application must be given to the next friend, as weli 
as to the defendant. The Court may, if the late minor be a 
necessary party to the suit, direct him to be made a defendant. 1 

Unreasonable or improper suits. — If any minor on attain- 
ing majority can prove to the satisfaction of the Court that a 
suit instituted in his name by a next friend was unreasonable or 
improper, he may, if a sole plaintiff, apply to have the suit 
dismissed, on notice to all the parties concerned ; if the Court 
grants the application it may order the next friend to pay the 
costs of all parties in respect of the application and of anything j 

done in the suit. 2 

^ Limitation of powers of next friend and guardian, I 

A next friend or guardian for the suit cannot, without the leave of 
the Court, receive any money or other moveable property 3 

on behalf of a minor, either— (a) by way of compromise before i 

decree or order; or (b) under a decree or order in favour of the 1 

minor. Where the next friend or guardian for the suit has not | 

been appointed or declared by competent authority to be guar- I 

dian of the property of the minor, or having been so appointed 
or declared, is under any disability known to the Court to receive i 

the money or other moveable property, the Court will, if it grants 
him leave to receive the property, require such security and give 
such directions as will in its opinion sufficiently protect the pro- 
% perty from waste and ensure its proper application. 3 No next 

friend or guardian for the suit can, without leave of the Court, 
enter into any agreement or compromise on behalf of a minor 
with reference to the suit in which he acts as next friend or 
guardian. Any such agreement or compromise entered into 
without the leave of the Court is voidable against all parties 
other than the minor. 4 See “ Guardian and Ward” 

Lunatics. — The above provisions apply, mutatis mutandis , in 
the case of persons of unsound mind, adjudged to be so under 

9) ib., ss. 450 — 452. 3) Act VIII of 1890, s. 53. 

1 ) ib., s, 454. 4) Civ. Pr. Code, s. 462, 

2 ) ib., s. 455. . 
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Act XXXV of 1858, or under any other law for the 
m force; 5 v . post See “Lunacy” 

Princes and Chiefs. — None of the above p — -- 
to suits by minors applies to a Sovereign Prince or 
suing or beina sued in the name of his State, or l 
direction of the Governor-General in Council or a 
ernment, in the name of an agent or 
Saving of local law. ‘ 


time being 

provisions relating 
Ruling Chief 
being sued, by 
. u Local Gov- 

in any other name. 

... , None of the above-mentioned nm 

visions will be construed to affect, or in any way derogate from' 
the provisions of any local law for the time being in force relic’ 
mg to suits by or against minors, or by or against lunatics or 
other persons of unsound mind. 6 5 r 

“ oja^ PiUS min ° r fr ° m laWfUl S uardi anship -See 

° f " ,I0r « f 

.. Jj mri " " ani Wi f‘ " 

5 ) ib., s. 463. 6) Act VIII of iRon = 
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Authority— I ndian Penal Code, 

Nature of the offence. — Whoever with intent to cause, or 
knowing that he is likely to cause, wrongful loss or damage to the 
public or to any person, causes the destruction of any property, 
or any such change in a;iy property, or in the situation thereof as 
destroys or diminishes its value or utility or affects it injuriously, 
commits “ mischief,” e.g . — A introduces water into an ice-house 
belonging to Z, and thus causes the ice to melt, intending wrong- 
ful loss to Z. A has committed mischief. The main element of 
the offence is the improper intention. Hence, (l if a person deals 
injuriously with property in the bond, fide belief that it is his own, 
he cannot be convicted of the offence of mischief, because his act 
was not committed with intent to cause wrongful loss or damage 
to any one ” It is not essential to the offence that the offender 
should intend to cause loss or damage to the owner of the pro- 
perty injured or destroyed. It is sufficient if he intends to cause, 
or knows that he is likely to cause, wrongful loss or damage to 
any person by injuring any property, whether it belongs to that 
person or not, e.g — A having insured a ship, voluntarily causes 
the same to be cast away with the intention of causing damage to 
the underwriters. A has committed mischief Mischief may be 
committed by an act affecting property belonging to the person 
who commits the act, or to that person and others jointly, eg.— 

A having joint property with Z in a horse, shoots the horse, 
intending thereby to cause wrongful loss to Z. A has committed 
mischief. Mischief is punishable with imprisonment which may 
extend to three months, or with fine or with both, Certain forms 
of the offence are punishable more severely. 1 1 

Mischief to animals — See “Animals” 

Certain forms of the offence. — The following are punishable 
under the Code. Mischief (i) by injury to works of irrigation, 
or by causing diminution of the supply of water for food or 
drink of human beings, or for animals which are property, or for 
cleanliness, or for carrying on any manufacture ; (2) by injury to 
public road, bridge, or river ; (3) by causing inundation or 
obstruction to public drainage attended with damage ; (4) by 
destroying or moving, or rendering less useful a light-house or 
sea-mark, or by exhibiting false lights ; (5) by destroying or mov- 
ing, etc., a land-mark fixed by public authority; (6) by fire or 

1) Penal Code, ss. 425, 426. 



^ mischief. 

explosive substance with intent to nm* a 

ofRs ioo, or to destroy a house- (7) with • d to the amount 

unsafe a decked vessel, or a vessel of 20 10 , destr °y or make 

( 3 ) intentionally running vesle s abound * burden 01 

to commit theft or m isa p pr „p“£ ti o n “. “° d or “ h »« ™h imem 

S.e destruction, etc, of a 

See “ Offences ” and “ Prosecution 

2 ) ib., ss. 43°— 439. 



MORTGAGE. 

.^UTHORIT’ES-Act IV of i88a (Transfer of Property) extends to the whole of 
British India, except the territories administered by the Governor of Bom W th . 
Lieutenant-Governor of the Punjab, and the Chief Comml°sioner “f fir’itish 
Burma : Shephard and Brown s Commentaries on Act IV of 1882 2nd „i; 

Act XXVII of 1866 (Indian Trustee Act) : Act XXVIII of l8 66 (Trasmes a d 
Mortgagees Powers Act) : Fisher on Mortgages, 4th edition. 1 d 

A “mortgage” is the transfer of an interest in specific immove- 
able property for the purpose of securing: (a) the payment of monev 
advance' i or to be advance i by way of loan ; (b) an existing or 
future debt ; or (c) the performance of an engagement which may 
give rise to a pecuniary liability. The transferor is called a mort- 
gagor, the transferee a mortgagee; the principal money and 
interest ot which payment is secured for the time being are called 
the mortgage-money, and the instrument {if any) .,y which the 
transfer is effected is called a mortgage-deed. 1 Mortgages are of 
several f rms : (a) simple ; (b) by conditional sale; (c) usufructuary 
(d) English ; if they are in neither of these forms they are anoma- 
lous. In '-rder that an instrument should operate as a mortgage 
no special form of words is required, but it must appear that an 
interest in specific immoveable property was transferred, and that a 
security was intended. 3 

Simple mortgage. — Where, without delivering possession of 
the mortgaged property, the mortgagor binds himself personally to 
pay th. mortgage-money, and agrees (expresslv or impliedly) that 
in the event of his failing to pay according to his c ntract the 
mortgagee shall have a right to cause the mortgaged property 'to be 
sold, and the proceeds of sale to be applied, so far as may be 
necessary, in 1 aynient of the mortgage-money, the transaction is 
called a imple mortgage, and the mortgagee a simple mortgagee 5 
Mortgage by a conditional sale.-Where the mortgagor 
ost- nsi ly sells the mortgaged property on condition that : M 0 n 
defaul of payment - f the mortgage-mon y on a certain date the 
sale shal become absolute; or (2) on such payment being made 
he s de shall become void ; or (3) on sm h payment being made 
the buyer shall tra sfer the property to the. seller, the tr.nsaction 
is calbd a m rtgage oy conditional sale, a- d tne mortgagee a mort- 
ga.et- by conditional sale.* This form of mortgag. i known in 
Be "i ? 8 ‘ kat-kabala or bye-bil-wufa, in Madras as drishta-bundhaka 

and in Bombay as Gahan Lahan.s ’ 

1) Act IV of 1882,3.58. A jjj 

3 ) Act'fv "of IS P ' 197 ‘ 5) Shephard and Brown, p. *3. 
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Usufructuary mortgage.-Where the mortgagor delivers 
possession of the mortgaged property to the mortgage!, and author- 
rzes him to retain such possession until payment of the morma°e- 
money and to receive the rents and profits accruing from the 
property and to appropriate them in lieu of interest, or in payment 
of the mortgage-money, or partly in lieu of interest and partly in 
payment of the mortgage-money, the transaction is called an usu- 
fructuary mortgage and the mortgagee an usufructuary mortgagee . 6 

English mortgage.— Where the mortgagor binds himself to 
repay the mortgage-money on a certain date, and transfers the 
mortgaged property absolutely to the mortgagee, but subject to a 
proviso that he will re-transfer it to the mortgagor upon payment 

of the mortaas e-money as agreed, the transaction is called an 
English mortgage.? 

Anomalous mortgages— In the case of a mortgage not 
being a simple mortgage, a mortgage by conditional sale, an usu- 
fructuary mortgage or an English mortgage, or a combination of 
the first ami third, or the second and third, of such forms, the 
rights and ha llities of the parties are determined by their con- 
tract as evidenced in the mortgage-deed, and, so far as such 

contract does not extend, by local usage . 8 

How effected— Where the principal money secured is Rs. 100 
or upwards, a mortgage can be effected only by a registered in- 
strument signed by the m rtgngor and attested by at least two wit- 
nesses. W here the principal money secured is less than Rs. 100 a 
iiioitgage may be effected either by an instrument signed and attest- 
ed as aforesaid, or (except in the case of a simple mortgage) by 
ddtvery o the property. Mortgages,, however, made in the towns 
of Calcutta, Madras, Bombay, Karachi and Rangoon, by delivery 
to a credi or or his agent of documents of title to immoveable 
property, with intent to create a security thereon, are vali,.. This 
form of mortgage is called “equitable mortgage” or “bv 

° f y tle - d f ed f 11 is not necessary to constitute an 
equuaole mortgage- that there should be any writing ; and if there 

L a :Lrr g WhlCh merely records the de P° sit and the purpose 
for which it waN mane, registration is not required . 1 

Rights and Liabilities of Mortgagor. 

Right to redeem— At any time after the principal money has 
become payable, the mortgagor has a right, on P a> mentor tender 
at a proper time and place, of the mortgage-money, to require the 

registration of leases and gifts) 
extends to any district excluded 
from the operation of the Regis-* 
tration Act, 1877 : s. x, ih« 
x) Shepharcl and Brown, p, 228. 


6) Act IV of 1882, s. c8« 

7} ib. 

8) ... s. 98 , ■' 

9) s * 59, ib. ; neither this section, nor 

ss. 107 and 123 {relating to the 
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mortgagee (a) to deliver the mortgage-deed, if any, to the mort- 
gagor ; (/ where the mortgagee is in possession of (he mortgaged 
property, to deliver possession thereof to the mortgagor and M or 
the cost of .he mortgagor either to ,e.tra„,f„ the “X Qti tl 
lierty to him or to such third person as he may direct or to exernte 
and (where the mortgage has been effected by a registered ^ 
ment) to have registered an acknowledgment in writing tint ar L‘ 
rtght to derogation of his interest t,.„f?„ed th™ Zte) £ 
been eaingot. fed t Provtded that the right above mentioned £ 
not been extinguished by act of the parti, -s or bv order of a Court 
as by a decree for foreclosure or sale). This right is culled a right 
to redeem, and a suit to enforce it is called a suit for redemnZ 
As to the parties in a suit for redemption, v. S! f' 

the effect that, if the time fixed for payment of the principal money 
has been allowed to piss or no such time has been fixed die 
mortgagee shall be ent.tled to reasonable notice before payment 
or tender of such money is valid. A person interested in a E 
only of the mortgaged property is not entitled to redeem his own 
share only, on payment of a proportionate part of ihe amount 
lemam.n, due on the mortgage, except , here a mortgagee 
here are more mortgagees than one, all such mortgagees has ’or 
have acquired, m whole ■ r m part, the share of a mortgagor, , .-- 
A ana x> mongaye certain prooertv to C r 
purchases B’s slk in the pro^ i ° is £££& 
share on payme a prouortmnate amount. A mortgagor set-kin. to 
redeem any one mortgage is, in the absence of a contract to the 
contrary, entitled to do so without paring any money du under 
any separate mortgage made by him, or by any person thr ugh 
whom he claims, on property other than that comprised in the 
mort age which he seeks to redeem, e.g.-A, the owner of farms 
a v ’ T 1 ° rt S a g es Z to B for R S . ,,000. A afterwards mort- 
gages \ to B for Rs. x,ooo, making no stipulation as to any addi 
t onal charge on Z. A may institute a suit for the redemption of 
the mortgage on Z alone. By this provision what is known as the * 
consolidation of mortgages is disallowed : “The doctrme of 
consolidation has been defined as follows .-If the owner of dif 
ferei.t estates mortgage them to one person separately for distinct 
debts or succesMvely to secure the same debt, or the same debt 
\wth toner advances, the mortgagee, so Jong as both securities 
lnS1St that 0ne SeCUrity shal1 not be Adeemed alone : ” • 

hasT^hfff a USUfrUCtUary mortgage, the mortgagor 
** ?® a ,, nght to recover possession of the property • M 
where the mortgagee is authorized to pay himself th e P mortgage 

2} Act I\ of 1882, SS. 6o > 61 : Fisher on Mortgages ; 4 th edn., p. 597, 
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money from the rents and profits of the proDertv 
money is paid; (t) where the mortgagee is authorised ? SUch 
himself from such rents and profits the interest of them” 
money, when the term (if any), prescribed for the paymen ofl 
mortgage-money has expired, and the mortgagor oavsTc! V 3fthe 
the mortgagee the principal money or deposits it in Com?™' 0 
Accession to mortgaged property. —Where mon^ 1 
property m possession or the mortgagee has, during “K, 
tinuance of the mortgage, received any accession (i, 
accessions and access ons other than those acquired it" the m”! 
gagee s cost,) the mortgagor, upon redemption, is, in the absents 
a contract to the contrary, entitled as against the li of 
such accession.4 st ttie mortgagee to 

■ Wnere such accession has been acquired at the expense of ti„ 
mortgagee , and is capable of separate possession o/ZZ f 
mthout detriment to the Principal property, the mortgagor STrS 
to take the accession must pay to the mort^a^ee the pvnn' ? 
acquiring it If such sepal... possession 
possible, the accession must be delivered with the pronirv T 
mortgagor being liable, in the case of an acquisition neEn'! 
preserve the property from destruction, forfeiture or sale or mil 
with h.s i.sent, to pay the proper cost thereof, as an addition! 
the principal money, .t the same rate of interest In td - ^ 

mentioned .he profits, if an,, arising from S acSss o„ rfl >- 

credited to the mortgagor. Where the mni+oW ,•* ,1 f be 
.he accession has beeS acquirS a Se e"Se “ f " s " fr " ct "”5’ *«1 
the profits, if at ising f, om fhe ,cce! s “„ »i , tXT* 
Of a contract to the contrary, he set off , 1 al )sence 

payable on the mon y so expended s ‘ b in erest ’ lf an y> 
Renewal of mortgaged lease— Where the 
perty i» a lease for a term of years an ' the 0rt S a » e( f pro- 

renewal of the lease, the mortgagor] upon re emotion ^ •n^ t ? ,ns . a 

£a a e C ,° ntraCt by him t0 the have > the^be. >efit of 

mortgagee : (a) that the inter st which Me K 1 * the 

transfer to the mortgagee subsists, and that the'moml—’ 0 
po.er to transfer the s « ; (i) thal the mortSaS S dS S 
lf the mortgagee be in possession of the mnrhL»J ck-tend, or 
able him to defend, the mortgagor’s title thereto 8 - 7cWi Pr °?i!' ty ’ en ‘ 
gagor will, so long as the mo'rtgagee is^Tn i l S i^of S 
mortgaged property, pay all public charges accruing due fn respect 

4) v. ^, s ! f 7 o! 32 ’ S ‘ 62 ‘ » ® 3 - "See also s. 72, post. 
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? of the property ; (d) and, where the mortgaged property is a 
! lease for a term of years, that the rent payable under the lease, 

the conditions contained therein, and the contracts binding on the 
lessee have been paid, performed and observed down to the com- 
mencement of the mortgage ; and that the mortgagor will, so long 
as the security exists and the mortgagee is not in possession of the 
mortgaged property, pay the rent reserved by the lease, or, if the 
lease he renewed, the renewed lease, perform the conditions con- 
tained therein and observe the contracts binding on the lessee, and 
p indemnify the mortgagee against all claims sustained by reason of 
the non-payment of the said rent or the non-performance or non- 
observance of the said conditions and contracts ; ( e ) and, where 
the mortgage is a second or subsequent incumbrance on the 
property, that the mortgagor will pay the interest from time to time 
accruing due on each prior incumbrance as and when it becomes 
due, and will at the proper time discharge the principal money due 
on such prior incumbrance. Nothing in clause (c) or in clause (d) t 
so far as it relates to the payment of future rent, applies in the 
case of an usufructuary mortgage. 

The benefit of the contracts above mentioned are annexed to 
and go with the interest of the mortgagee as such, and may be 
enforced by every person in whom that interest is for the whole or 
f any part thereof from time to time vested;? 

Waste by mortgagor in possession. — A mortgagor in pos- 
session of the mortgaged property is not liable to the mortgagee for 
allowing the property to deteriorate ; but he must not commit any 
act which is destructive or permanently injurious thereto, if the 
security is insufficient or will be rendered insufficient by such act. 
A security is “insufficient” unless the value of the mortgaged 
| property exceeds by one-third, or, if consisting of buildings, 

j exceeds by one-half, the amount for the time being due on the 

| mortgage. 8 

| Rights and Liabilities of Mortgagee. 

Right to foreclosure or sale — I?i the absence of a contract 
to the contrary , the mortgagee has, at any time after the mortgage T 
money has become payable to him, and before a decree has been 
made for the redemption of the mortgaged property, or the mort- 
gage-money has been paid or deposited (v. fost), a right to obtain 
: from the Court an order that the mortgagor shall be absolutely 

debarred of his right to redeem the property, or an order that the 
property be sold. A suit to obtain an order that a mortgagor shall 
be absolutely debarred of his right to redeem i he mortgaged pro- 
perty is called a suit for foreclosure. 9 Nothing in this section 

jr 7) Act IV of 1882, s. 65. 8} s. 66, ib« 9) s» 67, ib. 
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will be deemed— (a) to authorize a simple monea^ , 
to institute a suit for foreclosure, or an usufructuary mlnZ ' 
such to institute a suit for foreclosure or sale or/S ' as 
conditional sale as such to institute a suit for sale • V n ?1“ ee b y 
?™, ple nor usufructuary mortgagee has the whole’ property in nT 
land transferred to him, neither can sue for foreclosure 'V ! ” 
usufructuary mortgagee sale is unnecessary, as he is lw!'f„ lo ,- he 
his right by possession and enjoyment o/the profit ^ Th ^ ' Se 

the property has already been sold to him on a condition , 1 , ie 
the default of the mortgagor such sale has become absolute Th 7 
remedy of tne simple mortgagee is a suit for sale, and the reined! 

of the mortgagee by conditional sale a suit for foreclosure WTf 

he is not in possession, an order for possession 1 •) 0 r (6) to ■»! 
thonze a mortgagor who holds the mortgagee’s rights as h strl! 
or legal representative, and who may sue for a sale of the n ‘n T 
to institute a suit for foreclosure ; or (c) to authorize the mortgSe 
of a railway, canal or other work in the maintenance of which the 
arein terested, to institute a suit for foreclosure or sale • or 
(d) to authorize a person interested in part only of the 
money to institute a suit relating only to a corresponding part°of 

mortgaged property, unless the mortgagees have with 'the con 

to ® ue for mortgage-money.— The mortgagee a 
right to sue the mortgagor for the mortgage-money in the follow 

z “ r h i" ,he ” c ' ,s * e “ b,ods -if » °X 

^ where , the mortgagee is deprived of the whole or 
d!f!nf his secunt y b y or m consequence of the wiongful act or 
default of the mortgagor : (c) where, the mortgagee bein<* entitled 
possession of the property, the mortgagor fails to deliver the 

Z? K° h,m L 0r K tO sec,:re the possession thereof to him whhou 
disturbance by the mortgagor or any other person. 

Where, by any cause other than the wrongful act or default of 
the mortgagor or mortgagee, the mortgaged property has been 
0r i >art ' ally - deStroyed ’ or the securlt y is rendered nisufficient 
the d m fin f d m Sectl ° n Slxf y- Slx ( v - ante \ 'he mortgagee may require 
the mortgagor to give him within a reasonable time anntherluffi 
cent security for his debt, and, if the mortgagor fail! “to do mJv 
sue him for the mortgage-money, s ’ ^ 

Power of sale: when valid— A power conferred hv the 
mortgage-deed on the mortgagee, or on any person on his behalf 
to sell or concur in selling, m default of payment of the mortgage^ 

4 2 > v ' s- 6o, § 4 of which para- 

. graph this is the converse, 

3) Act IV of 1882, s. 68* 
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money, the mortgaged property, or any part thereof, without the 

intervention of the Court , is valid in the following cases, namely 

j (a) where the mortgage is -an English mortgage, and neither the 

j mortgagor nor the mortgagee is a Hindu, Muhammadan or Bud- 

! dhist, or a member of any other race, sect, tribe or class specified 

in this behalf by the Local Government in- the local official 
gazette ? (b) where the mortgagee is the Secretary of State for 
India in Council; (c) where the mortgaged property or any part 
thereof is situate within the towns of Calcutta, Madras, Bombay, 
P Karachi or Rangoon. But no such power can be exercised unless 

and until— (i) notice in writing requiring payment of the principal 

money has been served on the mortgagor, or on one of several 
mortgagors, and default has been made in payment of the principal 
money, or of part thereof, for three months after such service ; or 
(2) some interest under the mortgage amounting at least to five 
hundred rupees is in arrear and unpaid for three months after 
becoming due. 

When a sale has been made in professed exercise of such a 
power, the title of the purchaser is not impeachable on the ground 
that no case had arisen to authorize the sale, or that due notice 
was not given, or that the power was otherwise improperly or irre- 
gularly exercised; but any person damnified by an unauthorized 
or improper, or irregular exercise of the power has his remedy in 
damages against the person exercising the power. The money 
which is received by the mortgagee, arising from the sale, after 
discharge of prior incumbrances, if any, to which the sale is not 
made subject, or after payment into Court (v. “ Transfer of Pro- 
perty ”) of a sum to meet any prior incumbrance, must, in the 
absence of a contract to the contrary, be held by him in trust to 
be applied by him, first, in payment of all costs charges and ex- 
penses properly incurred by him as incident to the sale or any 
attempted sale ; and, secondly, in discharge of the mortgage- 
monev and costs and other money, if any, due under the mortgage - 
and the residue of the money so received must be paid to the’ 
person entitled to the mortgaged property or authorized to give 
receipts for the proceeds of the sale thereof. Nothing in the former 
part of this paragraph applies to powers conferred before this Act 
came into force. {1 July 1882.5) 

Accession to mortgaged property.— If, after the date of 
a mortgage, any accession is made to the mortgaged property 
the mortgagee, in the absence of a contract to the contrary is’ 
for the purposes of the security, entitled to such accession : eg.:— 

(a) A mortgages to B a certain field bordering on a river. The 
field is increased by alluvion. For the purposes of his security 

4} Act III of 1885, s. 5. 5) Act IV of 1882, s. 69. 
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!B is entitled to the increase. (3) A mortgages a p^rHin tyI 
building land to B and afterwards erects a house on the nIo°/ 

wdl ° f hiS security ’ B is entitled » the house ^as 

Renewal of mortgaged lease. -When the mortgaged nm. 
perty is a lease for a term of years, and the mortgagor obtains a 
renewal of the lease, the mortgagee, in the absence of a contract 

newlZ?™* 7 ’ 1S ’ ° r th£ PUrP ° SeS ° f the SeCUrky> endtled to the 

Right of mortgagee in possession.— When, during the con 
tmuance of the mortgage, the mortgagee takes possession of the 
M property, he may spend such moneyas is neces- 
sary (a) for the due management of the property and the ml 
lection of the rents and profits thereof; (b) for its preservation 
from destruction, forfeiture or sale ; (c) for supporting the mort- 
O ^gors title to the property ; (d) fur making his own title thereto 
good against the mortgagor; and («) when the mortgaged pro 
perty as a renewable leasehold, for the renewal of the lease - and 
may in the absence of a contract to the contrary, add such money 
to ihe principal money, at the rate of interest payable cn the 
principal, and, where no such rate is fixed, at the rate of nine 
per cent, per annum. Where the property is by its nature 
insurable, the mortgagee may also, in the absence of a contract 
to the contrary insure and keep insured against loss or damage 
by fire the whole or any part of such property; and the premiums 
paid for any such insurance are a charge on the mortgaged pro- 
pert y , in addition to the principal money, with the same priority 
and with interest at the same rate. But the amount of such 
insurance must not exceed the amount specified in this behalf 
m the mortgage-deed or (if no such amount is therein -specified) 
two-thirds of the amount that would be required in case of total 
destruction to reinstate the property insured. The mortgagee 
however, is not authorised to insure when an insurance of the pro- 
perty is kept up by or on beh If of the mortgagor to the amount 
in which the mortgagee is authorized to insure 8 (v. past , “Liabili- 
ties of mortgagee in possession”). 

Where mortgaged property is sold through failure to 
pay arrears of revenue or rent due in respect thereof the 
mortgagee has a charge on the surplus, if any, of the proceeds, 
afterpayment thereout of the said arrears, for the amount remain- 

? n * he m ° rt gag e > unless the sale has been occasioned by 
some default on his part.9 3 

^Right of subsequent mortgagee to pay off prior mort- 
gagee. Any second or other subsequent mortgagee may, at any 

6) Act XV of 1882, S. 70, ib, 7 ) s. 7 i.ib. 8) s. 7 a, ib. 9) s . 73) ft. 
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time after the amount due on the next prior mortgage has become 
payable, tender such amount to the next prior mortgagee, and 
such mortgagee is bound to accept such tender and to give a 
receipt for such amount ; and (subject to the provisions of the 
law for the time being in force regulating the registration of docu- 
ments) the subsequent mortgagee wjll, on obtaining such receipt, 
acquire, in respect of the property, ali the rights and powers of 
the mortgagee, as such, to whom he has made such tender. 1 

Rights of mesne mortgagee against prior and sub- 
sequent mortgagees. — Every second or other subsequent 
mortgagee has, so far as regards redemption, foreclosure and sale 
of the mortgaged property, the same rights against the prior 
mortgagee or mortgagees, as his mortgagor has against such prior 
mortgagee or mortgagees, and the same rights against the subse- 
quent mortgagees (if any) as be has against his mortgagor: 2 e.g. ; 
A mortgages Whiteacre successively to B, C and D : C and D have 
against B, and D has against C, the same rights as A has under 
the several mortgages against B, C and 1)., whilst Chas against D 
the same rights as he has against A. That is to say, the later can 
redeem the prior mortgagee and exercise the right of foreclosure 
or sale against any mortgagee posterior to him. 3 

Liabilities of mortgagee in possession. —When, during the 
continuance of the mortgage, the mortgagee takes possession of 
the mortgaged property — (a) he must manage the property as a 
person of ordinary prudence would manage it if it were his own ; 
(fi) he must use his best endeavours to collect the rents and profits 
thereof; (c) he must, in the absence of a contract to the contrary, 
out of the income of the property, pay the Government-revenue, 
all other charges of a public nature accruing due in respect thereof 
during such possession and any arrears of rent in default of pay- 
ment of which the property may be summarily sold ; (d) he must, 
in the absence of a contract to the contrary, make such neces- 
sary repairs of the property as he can pay for out of the rents and 
piofits thereof after deducing from such rents and profits the 
payments mentioned in clause (c) and the interest on the princi- 
pal money ; (e) he must not commit any act which is destructive 
or permanently injurious to the property ; (/) where he has 
insured the whole or any part of the property against loss or 
damage by fire, he must, in case of such loss or damage, 
apply any money which he actually receives under the policy, 
or so much thereof as may be necessary, m reinstating the pro- 
perty, or, if the mortgagor so directs, in reduction or discharge 
of the mortgage-money ; (g) he must keep clear, full and accurate 
accounts of ali sums received and spent by him as mortgagee* 

i) Act IV of 1882, s. 74. 2 ) s. 75, ib. 3) Shephard and Brown, pp. 288, 289, 
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and, at any time during the continuance of the mortem? 
the mortgagor, at his request and cost, true copies of ®T 
accounts and of the vouchers by which they are supported • m 

,he 7K r ' g>sed pt0|, ">'' “• " he " 

thS y ? CCUp , led by h,m , a fair occupation-rent in resnem 
M anrf’^ ’ ^ deductln g p the expenses mentioned in clauses 
tinn A f Ik’ an< ^ '"torest. thereon, be debited against hint in reduc 
*° f . tb ® amount (if any) from time to time due to him on 

rer^nS ° f m f rest , on tlle mortgage-money and, so far as such 
eceipts exceed any interest due, in reduction or discharge of the 

^ if “* Wil1 be paid *> £ mi 

ga D or , (i) when the mortgagor tenders, or deposits (v. post) the 
amount for the time being due on the mortgage, the' mortgagee 
must, notwithstanding the provisions in the other clauses of this 
section, account for his gross receipts from the mortggaed pro- 
P® r > ' ! he da } e of the tender or from the earliest time when 
the miff take S f C f atnou " t out of Court > as the case may be. If 
mnn ed ge k d *5 perform any of abovementioned duties 
™ P f ? 0n hl u’ he nlay > when accounts are taken in purst 

such fall u ref Cree> ^ ^ W “ h the loss > if any = occasioned by 

Nothing in clauses (t), (d), (g) an d (k), (v. ante) applies to 

cases where there >s a contract between the mortgagee a „d ,hf 

lofg^the^mnfffr 06 '^ fr ° m the . mortgaged property shall, so 
_ong as the mortgagee is m possession of the property, be taken 

m lieu of interest on the principal money, or in lieu of such 
interest and defined portions of the principals 

Priority. 

fn!f tfK>nelnellt ° f prior mortgagee.— Where, through the 
Mmsrepiesentation, or gro-s neglect of a prior mortgagee 
another person has been induced to advance money on the 2 

ffsfno° f r| t f e t k 10 rtg k aged propertv > the P rior mortgagee will be 
postponed to the subsequent mortgagee . 6 

Tf eCUre ? ertain amount when maximum 

^ a mort gag e made to secure future advances 

f ° f a , n en S a S ement or the balance of a running 

account, expresses the maximum, to be secured thereby a sub 
sequent mortgage of the same property will, if raa de with notice 

Sect be P^tponed to the prior mortgage in re 
spect of all advances or debits not exceeding the maximum though 
made or allowed with notice of the subsequent moZ” f”? 

A mortgages SuMnpur to his bankers, B & Co., to secure' "the 
balance of his account with them to the extent of Rs. 10,000. A 

■ 4) Act IV of 1883, s. 76. 5 ) s. 77 ,ib. 6 ) s. 78, ib. 
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I then mortgages Sultanpur to C, to secure Rs. 10,000, C having 
f notice of the mortgage tv> B & Co., and C gives notice to B & Co. 

j of the second mortgage. At the date of the second mortgage, t 

the balance due to B & Co. does not exceed Rs. 5,000. B & Co. ! 

subsequently advance to A sums making the balance of the ac- | 

count against him exceed the sum of Rs. 10,000. B & Co. are 
entitled, to the extent of Rs. 1 0,000, to priority over C. 7 ;j 

Tacking abolished. — The general rule of priority is “ prior j 

tempore , prior jure,” but in English law this rule was modified by { 

f the doctrines of Consolidation and Tacking; neither Consolidation | 

(v. ante ) nor Tacking are allowed under the Act. Tacking was a 1 

device by which one mortgagee benefited at the expense of another 
mortgagee: The estate of Blackacre, worth ^12,000, is mort- 

gaged first to A for £ 6 , 000, secondly to B for ^3, 000, thirdly to C 
for ^3,000. If C, at the time of taking security, knew not of B’s 
charge, he might have purchased A’s claim, and tacked on his own | 

^3,000. He would then have squeezed out B and become en- 
titled to have £ 9,000 paid to him before B was paid anything. 

Under the Indian Act, on the contrary, no mortgagee paying off a 
prior mortgage, whether with or without notice of an intermediate j! 

mortgage, thereby acquires any priority in respect of his riginal 
!- security. And, except in the case provided for by the last paragraph, 

* no mortgagee making a subsequent advance to the mortgagor, 
whether with or with ut notice of an intermediate mortgage, thereby 
acquires any priority in respect of his security for such subsequent 
advance. 8 

Marshalling and Contribution. 

Marshalling' securities. — If the owner of two properties 
mortgages them both to one person and then mortgages one of 
the properties to another person who has not notice of the former 
mortgage, the second mortgagee is, in the absence of a contract 
to the contrary, entitled to have the debt of the first mortgagee 
satisfied out of the property not mortgaged to the second mort- 

* g iiiee so far as such property will extend, but not so as to preju- !j 

judiee the rights of the first mortgagee or of anv other person ;| 

having acquired for valuable consideration an interest in either :j 

property. 9 . j 

Contribution to mortgage debt. — Where several properties, 
whether of one or several owners, are mortgaged to secure one 
debt, such properties are, in the absence of a contract to the con- ,] 

trary, liable to contribute rateably to the debt secured by the I 

mortgage, after deducting from the value of each property the 
amount of any other incumbrance to which it is subject at the | 

7) Act IV of 1882, s. 79. 8) s. 80, ib, 9) s. 8i, ib. j 
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date of the mortgage. Where, of two properties belonging to the 
same owner, one is mortgaged to secure one debt and then both 
are mortgaged to secure another debt, and the former debt is paid 
out of the* former property, each property is, in the absence of a 
contract to the contrary, liable to contribute rateably to the latter 
debt after deducting the amount of the former debt from the value 
of the property out of which it has been paid. Nothing in this 
paragraph applies to a property liable under section eighty-one (see 
the last paragraph) to the claim of the second mortgagee . 1 

Deposit in Court. 

Deposit in Court of money due on mortgage. — At any 

time after the principal money has become payable and before a 
suit for redemption of the mortgaged property is barred, the mort- 
gagor, or any other person entitled to institute such suit, may 
deposit, in any Court in which he might have instituted such suit, 
to the account of the mortgagee, the amount remaining due on 
the mortgage. The Court will thereupon cause written notice of 
the deposit to be served on the mortgagee, and the mortgagee may, 
on presenting a verified petition stating the amount then due on the 
mortgage, and his willingness to accept the money so deposited in 
full discharge of such amount, and on depositing in the same Court 
the mortgage-deed if then in his possession or power, apply for and 
receive the money, and the mortgage-deed so deposited will be 
delivered to the mortgagor or such other person as aforesaid. 

When the mortgagor or such other person as aforesaid has 
tendered or deposited in Court the amount remaining due on the 
mortgage, interest on the principal money will cease from the date 
of the tender or as soon as the mortgagor or such other person as 
aforesaid has done all that has to be done by him to enable the 
mortgagee to take such amount out of Court, as the case may be. 

Nothing in these provisions deprives the mortgagee of his light 
to interest when there ex^ts a contract that he shall be entitled 
to reasonable notice before payment or tender of the mortgage- 
money . 2 

Foreclosure and Sale, 

Suits for foreclosure, sale, or redemption.— Subject to 
the provbions of the Code of Civil Procedure, section 437,3 all 
persons having an interest in the property comprised in a mortgage 
must be joined as parties to any suit relating to such mortgage: 
Provided that the plaintiff has notice of such interest. 

Decree and procedure in foreclosure suit. — In a suit for 
foreclosure, if the plaintiff succeeds, the Court will make a decree, 

1) Act IV of 1882, s. 82. 2) 53.83,84, ib. 3) See p, 30, 
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ordering (1) that an account be taken of what will be due to the 
plaintiff for principal and interest on the mortgage, and for his 
costs of the suit, if any, awarded to him, on the day next herein- 
after referred to, or declaring the amount so due at the date of 
such deciee, and (2) ordering that, upon the defendant paying to 
the plaintiff or into Court the amount so due, on a day within six 
months from the date of declaring in Court the amount so due 
to be fixed by the Court, the plaintiff shall deliver up to the de- 
fendant, or to such 1 erson as he appoints, all documents in his 
possession or power relating to the mortgaged property, and shall 
transfer the property to the defendant free from all incumbrances 
created by the plaintiff or any person claiming under him, or, 
where the plaintiff claims by derived title, by those under whom 
he claims; and shall, if necessary, put the defendant into posses- 
sion of the property ; but that (3), if the payment is not made on 
or before the day to be fixed by the Court, the defendant shall be 
absolutely debarred of all right to redeem the property. 

If payment is made of -uch amount and of costs of mortgagee 
subsequent 10 decree (v. post), the defendant will (if necessary) be 
put into possession of the mortgaged property. If such payment 
is not -o made, the plaintiff may apply to the Court for an order 
that the defendant and all persons claiming through or under him 
be ■ -charred absolutely of all right to redeem the mortgaged 
property, and the Court will then pass such order, and may, if 
necessary, deliver possession of the property to the plaintiff. On 
the passing of such order the debt secured by the mortgage will 
be <ie- med to be discharged : Provided t at the Court may, upon 
good cause shewn, and upon >uch terms, if any, as it thinks fit, 
from time to time postpone the day appointed for -uch payments 

Decree and procedure in suit for sale. — In a suit for sale, 
if the plaintiff succeeds, the Court will pass a decree to the effect 
mentioned in the first and second clauses of the la-t paragraph 
and also ordering that, in default f the defen -ant paying as theie- 
in mentioned, the mortgaged property or a sufficient part the reof 
be sold, and that the proceeds of thr- sale (after defraying thereout 
the expen -es ot the sale) be paid into Court and applied in pay- 
ment of « hat is so found due to th- plaintiff, and that the 
balance, if any, be paid to the defendant or other p= rsons entitled 
to receive tue same. In a suit for foreclosure, if the plaintiff 
succeeds and tue mortgage is not a mortgage by conditional sale, 
the ( ourt may, at the instance of the plaintiff, or of any person 
interested eitner in the im rtgage-money or in the right of 
redemption, if it thinks fir, pass a like decree (in lieu of a decree 
for foreclosure) on such terms as it thinks fit, including, if it thinks 

4) Act IV of 1882, ss, 86, 87. 
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ft’ deposit in Court of a reasonable sum, fixed by the Cm , 

terms. 6 he eXpenS6S of sale and to secure 'he performance of the 

If the defendant pays to the plaintiff or into Court on the a 
fixed as aforesaid the amount due under the mort<W 77 “ y 
if any, awarded to him and the costs subsemient^i osts ’ 
defendant will (if necessary) b*e put in possession of the mo'to 7 
prope.tv ; but if such payment is not so made, the plainifforO 
defendant, as the case may be, may apply to the 7,5? he 
order absolute for sale of the n.ortgagedproperty and thi n* ™ 
will then pass an order that such property, o/a sufficing™ 
thereof, be sold, and that the proceeds of the sale be dealt with 
as is mentioned m the previous part of this paragraph • and .h * 

K,i5uS d “' ,s nsht “ red “" - *• ‘•Art 1 te 

IS legally recoverable from the defendant . then® % J ou nfT 
property sold, the Court may pass a decree for such sum.5 ^ 
Redemption. 

Who may sue for redemption.— Besides the mortgagor am 
of the following persons may redeem, or institute a suit for redemn 
■on of, the mortgaged property -.—(a) any person (other than rh» 
mortgagee of the interest sought to be redeemed) having anv 
terest in or change upon the property; {&) any person havin^anJ 
interest m or charge upon the right to redeem the p roper, v A 
any surety for the payment of the mortgage-d-bt or 7 ’ 

£17/ \ {d) 7 ? uardi!, ;\ of the P r °P ert y 

behalf of such minor ; (e) the committee or other legal curator of 
a lunatic or uitot mortgagor on behalf of such lunatic or idTot 
(/) the judgment-creditor . f the mortgagor, when he has Ip J 
execution by attachment of the mortgafoCs 

Stfo Cre f K- r ° the m ? rt ? a S or who has, in a suit for the admmk 
1 ' m ' d * d " r “ ** — * *1* »or.“ d 

. Decree and procedure in redemption suit —In a t nr 
redemption if .he plaintiff succeeds, the Court will pass a derne 

Zt'T7i l] '7 an account be taken o f what will be due to the 
defendant for the mortgage-money and for his costs of ,he c „,> -t 

any awarded ,0 him, on the day next hereinafter^ ^ referred 7 
or declaring the amount so due at the dare of <m 7? ° t0 ’ 
( 2 ) that, upon the plaintiff paying to the defendant or' into Court 
the amount so due on a day within six months from the dSe of 


Act IV of 1882, ss. 88, 89, 90. 


6 ) s. 91, ib. 
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) declaring in Court the amount so due to be fixed by the Court. 

‘ the defendant shall deliver up to the plaintiff or to such persoa 

as he appoints, all documents in his possession or power relating 
to the mortgaged property, and shall re-transfer it to the plaintiff 
tree from the mortgage and from all incumbrances created by the 
defendant or any person claiming under him, or, when the de 
fondant claims by derived title, by those under whom he claims, 
and shall, if necessary, put the plaintiff into possession of the 
mortgaged property; and (3) that if such payment is not made 
^ on or before the day to be fixed by the Court, the plaintiff shall 
(tmless the mortgage be simple or usufructuary) be absolutely 
debarred of all right to redeem the property, or (unless the 
mortgage be by conditional sale) that the property be sold.? If 
payment is made of such amount and of the costs subsequent 
to decree (v. post) the plaintiff will,- if necessary, be put into 
possession of the mortgaged property. If such payment is not 
so made, the defendant may (unless the mortgage is simple or 
usufructuary) apply to the Court for an order that the plaintiff 
and all persons claiming through or under him be debarred 
absolutely of all right to redeem, or (unless the mortgage is by 
conditional sale) for an order that the mortgaged property be 
1 sold. If he applies for the former order, the Court will pass an 
order that the plaintiff and all persons claiming through or under 
him be absolutely debarred of all right to redeem the mortgaged 
1 property, and may, if necessary, deliver possession of the property 

} to the defendant. If he applies for the latter order, the Court 

! wiil pass an order that such property or a sufficient part thereof 

be s< ld, and that the proceeds of the sale (after defraying there- 
| out the expenses of the sale) be paid into Court and applied in 

» payment of what is found due to the defendant, and that the 

i balance be paid to the plaintiff or other persons entitled to 

receive the same. 3 On the passing of any order under this section 
\ the plaintiff’s right to redeem and the security will, as regards the 
property affected by the order, both be extinguished : Provided 
f* tha< the Court may, upon good cause shown, and upon such terms, 
if any, as it thinks fit, from time to time postpone the day fixed 
? under section ninety-two (v: ante) for payment to the defendants 
« * Costs of mortgagee subsequent to decree.— In finally 

adjusting the amount to be paid to a mortgagee in case of a j 

redemption or a sale by the Court, the Court will, unless the 
conduct of the mortgagee has been such as to disentitle him to S 

costs, add to the mortgage-money such costs of suit as have been j 

j properly incurred by him since the decree for foreclosure, re- ! 

I demption or sale up to the time of actual payment. 1 ■■ 

J 7) Act IV of 1882, s. 92, 8J s, 93, ib. 9} ib. 1) s. 94, ib. I 
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Where one of several mortgagors redeems the 
gaged property and obtains possession thereof he has , T 
on the share of each of the other co- mortgagors in the pro mJv 
for his proportion of the expenses properly incurred m so rXm 
ing and obtaining possession. 2 cem ' 


Sale of Property s-jbject to prior Mortgage. 

If any property, the sale of which is directed is 
ject to a prior mortgage, the Court may, •with the consem , t 
the prior mortgagee, order that the property be sold free from ih 
same, giving to such prior mortgagee the same interest in th t 
proceeds of the sale as he had in the property sold. 3 16 

Application of proceeds.- Such proceeds must be brought 
into Court and applied as follows :-(i) in payment of illev 
penses incident to the sale or properly incurred in any attemnterf 
sale ; (2) if the property has been sold free from any prior mort 
gage, in 1 ayment of whatever is due on account of such mortgage 
(3) in payment of all interest due on account of the mortem ’ 
m consequence whereof the sale was directed, and of the costs of 
the suit in which the decree directing the sale was made • U) ; n 
payment of the principal money due on account of that mo’rtsw • 
and (5) lastly, the residue (if any) will be paid to the , er on 
proving himself to be interested in the property sold, or, if there 
be more such persons than one, then to such persons accordin'' 
to their respective intere ts therein or upon their joint receipt.* & 

Attachment of Mortgaged Property. 



Attachment. — Where a mortgagee in execution of a 
for 1 he satisfaction of any claim, whether arising under the 
gage .1 not, att ches the mortgaged property, he is not entii 
bring such property to sale otherwise than by instituting a * 
foreclosur or sale under s. 67 (v. ante). This section is i 
ed to prevent the mortgagee from suing his mortgagor pers 
and executing the money-decree so obtained against the 
gaged property, thereby depriving him of his right of re 
tion .5 

Charges. 

)■ Charges.— Where immoveable property of one person 
act of parties or op-rat on of law made security for the pa 
of money to another, and the transaction does not amoui 
mortgage , the latter person is said to have a charge on th 
perty ; and all ihe provisions abovementiom d as to a mort 
(so far as m.>y be), apply to the owner of such property ar 

2) Act IV of 1882, s. 95. 4) s. 97, ib. 

3) s. 96, 1b. 5) s. 99, ib. : Shephard and Brown, t 
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provisions as to marshalling and contribution ,(v. ante) and all 
the provisions above mentioned as to a mortgagee instituting a 
suit for the sale of the mortgaged property (so far as may be) 
apply to the person having such charge . 6 Nothing in this section 
aoplies to the charge of a trustee on the trust-property for 
expenses properly incurred in the execution of his trust.? 

Extinguishment of charges.— Where the owner of a charge 
or other incumbrance on immoveable property is or becomes ab- 
solutely entitled to that property, the charge or incumbrance is 
extinguished, unless he declares, by express words or necessary 
implication, that it shall continue to subsist, or such continuance 
would be for his benefit . 8 

Notice and Tender. 

Service or tender on or to agent.— Where the person on 
or to whom any notice or tender is to be served or made does not 
reside in the district in which the mortgaged property or some 
part thereof is situate, service or tender on or to an agent holding 
a general power-of-attorney from such person or otherwise duly 
authorized to accept such service or tender will be deemed suffi- 
cient. Where the person or agent on whom such notice should 
be served cannot be found in the said district, or is unknown 
to the person required to serve the notice, the latter person may 
apply to any Court in which a suit might be brought for redemp- 
tion of the mortgaged property and such Court will direct in what 
manner such notice shall be served, and any notice served in 
compliance with such direction will be deemed sufficient. Where 
the person or agent to whom such tender should be made cannot 
be found within the said district, or is unknown to the person 
desiring to make the tender, the latter person may deposit in such 
Court as last aforesaid the amount sought to be tendered, and such 
deposit will have the effect of a tender of such amount. 

Miscellaneous. 

Notice, etc., to or by person incompetent to contract.— 
Where a notice is to be served on or by, or a tender or deposit 
made or accepted or taken put of Court 'by, any person incompe- 
tent to contract, such notice may be served, or tender or deposit 
made, accepted or taken, by the legal curator of the property of 
such person; but where there is no such curator, and it is requi- 
site or desirable in the interests of such person that a notice should 
be served or a tender or deposit made, application may be made 
to any Court in which a suit might be brought for the redemption 
of the mortgage to appoint a guardian ad litem for the purpose of 

6) Act IV of 1882, s. leo. 7) ib . 8 ) s . I0Ij ib . 
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serving or receiving service of such notice, or making or accents 
such tender, or making or taking out of Court such denoshlf 
for the performance of all consequential acts which could or ou2 
o be done by such person if he were competent to contract iS 
the provisions of Chapter XXXI of the Code of Civil Procure 

“v“ y be ’ !? ply to SUch a PPlication and totheparti , 
thereto and to the guardian appointed thereunder, (v “ 
and Minors .”)9 v ’ -minority 

Mortgaged debt.-When a debt is transferred for the purpose 
of securing an existing or future debt, the debt so transferred ?f 
recovered by either the transferor or transferee, is applicable firs 
in payment of the costs of such recovery ; secondly, in or towards 
satisfaction of the amount for the time being secured bv th, f 
transfer; and the residue, if any, belongs to the transferor' 

Mortgagees powers in cases to which English Law is 
applicable.— Mortgagees are given certain powers, commonlv 
insetted m mortgages, by Act XXVIII of 1866, » in cases to which 
English Law is applicable, that is, generally speaking, in the case 
of all mortgages executed by persons, not being Hindus, Mahom- 
medans or Buddhists. The object of the Act is to make certain 
powers and provisions usually inserted in settlements, mortgage 
wills, and other instruments, incident to the estates of the persons 
interested, so as to dispense with the necessity of inserting the 
oame in terms, in every such instrument and to relieve trustees in 
cases to which English law is applicable. (See “Trusts and 
Trustees. ) Sections 6 — 19 of the Act deal with the powers of 
mortgagees, relating to sale and appointment of receivers powers 
of receivers, conveyance to purchaser, application of purchase 
money, etc. Notice must be given before sale, but the purchaser is 
relieved from inquiry as to ihe circumstances of the sale. Receipts 
for purchase money given by the person exercising the power of sale 
are sufficient discharges to the purchasers, who are not bound to see 
to the application of the purchase money.s The powers and 
provisions contained in the above-mentioned sections apply to 
English mortgages, wherever in Bri.ish India the mortgaged pro- 
perty may be situate, when neither the mortgagor nor the mort- 
gagee is a Hindu, Mahommedan, or Buddhist, § ofa ^member o““y 

B^Vh C V e f’ tn . b r® ° r C aSS fr0m tlme to time specified in this 
nr WP f « by f r 6 V** G ° vernment4 The Act further deals with the 
powers of trustees and executors, and contains provisions relating 
to leases, rent charges and powers. See “ Trusts and Trustees . » 


9} Act IV of x882, ss. 102. iQ3. 

1} s. 138, ib. J 

2} Applies to the whole of British 
India except the Scheduled Dis- 
■ tricts* 


4 ) 


Act XXVIII of 1866, ss. 6-19, 
refer also to ss. 28—31, 44-45, 
ib. : cf. 22 & 23 Vic., cap. 35, 
and 23 and 24 Vic., cap, 14?. 

Act IV of 1882, s. 69. 
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Act XXVII of 1866, which consolidates and amends the law 
relating to the conveyance and transfer of property vested ir 
Mortgagees and Trustees, in cases to which English law is appli- 
cable (v. ante), contains provisions relating to lunatic and minor 
mortgagees, and gives power to the High Court, in certain cases 
to convey in place of a mortgagee.- See “ Trusts and Trustees ”’s 
See “ Lease,” “ Title ” “ Transfer of Property ,” “ Trusts and 
Trustees, and Index. 

5) Act XXVII of iS 66 (Indian Trustee Act) applies to the Lower Provinces 
N.-W. Provinces, Presidencies of Madras, and Bombay, and the Pun jab 
cf. 13 and 14 Vic., cap. 60, and 15 and 16 Vie,, cap, 55. UnjatK 
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NEGLIGENCE. 


Authorities— Pollock on Torts, 2nd edition : Underhill on Torts, 3rd edition * 
Alexander’s Indian Case-Law on Torts : Addison on Torts, 5th ed. : Draft huY*™ 
Civil Wrong’s Bill : Cases cited. 

“ Negligence ” is the omission or failure to use due care and 
caution for the safety of person or property. It consists “ in the 
omitting to do something a reasonable man would do, or doing 
something a reasonable man would not do, in either case uninten- 
tionally causing mischief to another /’ 1 “It is a public duty incum- 
bent on every one to exercise due care in his daily life, and any 
damage resulting from his negligence is a tort .” 2 * A duty mav 
further be imposed by statute. Failure to perform, or neglect in per- 
forming those duties is an actionable wrong. So where the Com- 
missioners of Calcutta opened a hole in a road, but left it unfenced 
and insufficiently lighted at night, and the plaintiff driving along 
the road in the evening, drove into the hole and was injured, it was 
held that the defendants were liable to the plaintiff in damages.^ 
It is a question of fact whether a person has or has not been 
negligent, and in determining whether one person has or has not 
been negligent towards another, regard will be had to that other’s 
apparent means of taking care of himself. So if a person riding 
or driving sees, or with ordinary care would see, that a blind man, 
an infant, or cripple, is in the way, greater caution is required of 
him than if an able-bodied adult were in the same situation with 
regard to him , 4 A person is not liable for negligence where the 
facts are not less consistent with diligence than with negligence on 
that person’s part. In all cases the burden of proving negligence 
lies upon the plaintiff . 5 

Contributory negligence. — A plaintiff must not, however, 
have so far contributed to the injury by his own neglect, that but 
for such neglect the injury would not have happened. “ A man 
cannot complain of that which he has himself helped to bring 
about .” 6 The rule of law upon this point is as follows. (1) If 
no fault can be attributed to the plaintiff, and there is negligence 
by the defendant, and also by another independent person, 
both negligences partly directly causing the accident, the plaintiff 
can maintain an action for all the damages occasioned to him 
against either the defendant or the other wrong-doer. (2) If 


1) Per Alderson, B., 25 L. J., Exch., 

212. 

2) Underhill on Torts, 3rd ed., 

p. 163 : 3 Mad. H. C. R., 

2 Mad. H. C. R., 158. 


,35-* 


3) 

i 

6 ) 


I. L. R., 10 Cal., 445. See also 
I. L. R., 11 Pom., 329. 
Pollock on Torts, pp. 570—572. 
ib. See. 14 W. R. } O. C., 45. 
Addison on Torts, 5th ed., p, 23. 
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■I in the same case the negligence is partly that of the de- 

j fen dan t personally and partly that of his servants, the plaintiff 

can maintain an action either against the defendant or his 
servants. (3) If in the same case the negligence is that of the 
defendant’s servants, though there be no personal negligence by 
the defendant, the plaintiff can maintain an action either against 
the defendant or his servants. (4) If in the same case the negli- 
gence, though not that of the defendant personally, or of a servant 
of the defendant, consists in an act or omission by another, done 
¥ or omitted to be done in the way in which it is done or omitted to 

be done by the order or direction or authority of the defendant, 
the plaintiff can maintain an action either against the defendant, 
or the person personally guilty of the negligence. (5) If, although 
the plaintiff has himself or by his servants been guilty of negli- 
gence, such negligence did not directly partly cause the accident, 
as if, for example, the plaintiff or his servants having been negli- 
gent, the alleged wrong-doer might by reasonable care have avoid- 
ed the accident, the plaintiff can maintain an action against the 
defendant. (6) If the plaintiff has been personally guilty of negli- 
j gence which has partly directly caused the accident, he cannot 

I maintain an action against any one. (7) If, although the plaintiff 

} has not been personally guilty of negligence, his servants have been 

* guilty of" negligence which has partly directly caused the accident, 

the plaintiff cannot maintain an action against any one. (8) If, 

, although the defendant or his servants has or have been guilty of 

negligence, the plaintiff or his servants could by reasonable care 
have avoided the accident, the plaintiff cannot maintain an action 
i against any one. 7 

Negligence with respect to fire, combustible substance, 
explosives, and machinery— See “ Nuisance? 

A master is liable for the negligence of his servant 

on the principle “ qui facit per alium facit per se? But neither 
the principle of the rule nor the rule itself can apply to a case 
where the party sought to be charged does not stand in the 
[ character of employer to the party by whose negligent act the 

| injury. has been occasioned. 8 See “ Master , Servants and Ap~ 

| prentices ,” p. 432, and ante. 

I Negligent navigation — See “ Nuisance? 

Compulsory pilotage. — Where the employment of a pilot is 
compulsory on board a vessel, and, such pilot being on board, an 
accident happens through negligence in the management of the 
vessel, it lies upon the owners, in order to exempt themselves from 

j 7 ) Per Lord Esher, M. R., L. R. s 12 P. D., 6 r. See 9 W. R„ 73 (Railway 

| Accident); 14 B. L. R # , 1 G. C. ' 

8) 4 Ex., 244; 6 M. & W., 499 : L. R #f 12 P. D., 62. 
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liability, to show that the negligence causing the accident was that 
of the pilot. If such negligence is partly that of the master or 
crew, and partly that of the pilot, the owners are not exempted 
from liability. If it be proved on the part of the owners that the 
pilot was in fault, and there is no sufficient proof that the master 
or crew were also in fault in any particular which contributed, or 
may have contributed, to the accident, the owners will have reliev- 
ed themselves of the burthen of proof which the law casts upon 
them. 9 

Causing death by negligence. — Whoever causes the death 
of any person, by doing any rash or negligent act not amounting 
to culpable homicide, is punishable with imprisonment of either 
description for a term which may extend to two years, or with fine, 
or with both. 1 See “ Hurt ” and “ Offences ” 

Criminal negligence — See “ Nnisa?iceP 

Dangerous things and animals— See u Dogs and Ferocious 
Animals ; ” u Nuisance”* 

Inability of occupiers of property. — An occupier must 
keep the property occupied by him in reasonably safe condition 
and repair as regards (a) persons using that property as of right ; 
(b) persons being or passing near that property as of right, and is 
liable as for negligence to any such person who is injured by 
want of such condition and repair. 3 See “ Nuisance ” 

Negligence with respect to pulling down or repairing 
buildings — See “ Nuisance” 

Compensation for wrongful act, neglect or default of 
one person causing the death of another — See “ Executor ” 
pp. 250, 251. 

See “ Hurt, ” “ Nuisance ” “ Offences ” ^Prosecution” and Index, 

9 ) 6 Bom. H. C. R„ 98 O. C. 

x) Penal Code, s. 304 A. 

2) Cf. Pollock, pp. 575, 576: L. R., 1 Ind App., 364: Penal CocSe, ss. 284, 

285, 286, 289. 

3) Pollock, p. 578 : L. R., x C. P., 274. 
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Authorities— -Pollock on Torts, 2nd ed. (1890) : Indian Penal Code : Criminal 
Procedure Code : Draft Indian Civil Wrongs Bill : Cases cited. 

Nuisances and their remedies.— Nuisances are of two kinds 
— (1) public or common, and (2) private. A person who is guilty of 
a private nuisance wrongs, and is liable in damages to any person 
thereby harmed. The remedy for a private nuisance is by an action 
for damages and by an injunction . 1 No criminal proceedings 
can be taken for a private nuisance ; but a prosecution is the 
proper and only remedy for a public nuisance, proceedings against 
which should be taken under the Indian Penal Code. Where, 
however, a public nuisance causes special damage to a person 
beyond that which is common to others such person may bring 
a civil action for damages against the wrong-doer (v. post ) : e.g., an 
action will not lie merely for placing an obstruction on a public 
highway; but if a person suffers damage by falling or driving 
against it, he may bring an action for damages . 2 Nuisances punish- 
able under the Penal Code may still be made the subject of civil 
action, before or without prosecution. 3 

A private nuisance is one which affects individuals only and 
not the public at large, and is the using or authorizing the use of 
one’s property, or of anything under one’s control, so as to inju- 
riously affect an owner or occupier of property : (a) by diminish- 
ing the value of that property : e.g, Z has chemical works near 
A’s land, the fumes from which kill or stunt vegetation on A’s 
land and reduce its selling value. Whether the land is or is not 
rendered less wholesome for human habitation, Z has wronged A+ 
(if) by continuously interfering with his power of control or enjoy- 
ment of that property : e.g if Z has a house whose eaves over- 
hang A’s land and discharge water thereon, this is a nuisance ; 
(c) by causing material disturbance or annoyance to him in his 
use or occupation of that property : e.g,, Z has a lime-kiln so near 
A’s house that, when tht; kiln burns, the smoke enters A’s house 
and prevents A and his household from dwelling there with ordi- 
nary comfort. This is a nuisance to A.s Or if Z, a neighbour of 
A’s, causes bells to be rung on his land so loudly and frequently 
that A cannot dwell in his house in ordinary comfort. This is a 
nuisance to A. Where a man in the exercise of a trade or other 


2) 


For the grounds on which an injunc- 
tion will be granted, see I.L.R., 
8 Bom., 35 : ro B. L. R., 241. 

38 L, J., Q. B., 21. 


3) See I. L. R. , 3 Cal., 20 : 1 Bom. 

H. C., 2. 

4) 11 H. L. C.» 642. 

5) 3B. &S., 66. 
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operation does it in such a manner as to cause a nuisance, it is no 
defence that the trade or operation was carried on in a usual and 
proper manner, and was a reasonable use of the land. 6 What 
amounts to material disturbance or annoyance is a question of 
fact to be decided with regard to the character of the neighbour- 
hood, the ordinary habits of life and reasonable expectations of 
persons there dwelling, and other relevant circumstances 7 : e g. y A 
living in a street in Calcutta, complains of noises proceeding from 
the house of his neighbour Z, as being a nuisance to him. In 
deciding whether a nuisance exists or not, regard will be had to the 
general habits of life of persons dwelling in cities. 8 An owner of 
immoveable property not being in possession of it, can sue for a 
nuisance to that property only if the nuisance — (a) permanently 
affects the value of the property ; (b) tends to establish an adverse 
claim of rights 

Personal comfort. — An action may be brought either on the 
ground that a nuisance is productive of a sensible personal dis- 
comfort, or is productive of material injury to property. 1 So an 
action may be brought against an occupier of house or land 
causing a nuisance by defective sewers, drains and watercourses, 2 
or offensive and foul smelling and noisy trades and manufactures 
and occupations, etc., for noxious effluvia, smoke, etc. 3 

What persons are liable for a nuisance. — (a) Every one 
who actually creates or continues, or authorizes the creation or 
continuance of, a nuisance ; (b) every one who knowingly suffers a 
nuisance to be created or continued on land in his possession 
(c) every one who lets or sells land with an existing nuisance on 
it ; 5 but a lessor is not liable by reason only of the omission of 
repairs which, as between himself and the lessee, the lessee is 
bound to do. 6 Where a nuisance is caused by a tenant’s use of 
property, the lessor is not liable for it, by reason only that the 
property is capable of being so used : A lets to Z a house, 

with a chimney near B’s windows. Z makes fires in this chimney, 
and the smoke thereof becomes a nuisance to B. Z only* and not 
A, has wronged B, unless A let the house to Z, with express 


6 ) 

7 ) 

8 ) 


31 L. J., Q. B., 286. 

4 De G. & Sm., 3x5 : L. R., 9 Gb., 

. 705. r 

Pollock on Torts, 2nd ed., pp, 565, 
566 : Draft Indian Civil Wrongs 
Bill, s. 55. 
ib., s. 59. i 

11 H. L. C., 642. See 10 B. L. 
R., 241. '■ : 

3 Q, B., 449: 1 Salk., ax: 26, 
L. J., Ex., 34 : 3 E. & B., 128 5 
46 L. J., 438. 


3) I. L. R. 8 Bora., 35 (noise, smoke 

and fluff of mill) : 10 B. L. R., 
241 (workshops, forges and fur- 
naces) ; 31 L. J., Q. B., 286 : 4 
Ex. D., 302 : 20 L. J., Ch. 433 : 
3 B. & Ad., 184: L. R., 5 Eq„ 
25: 14 Ch. 0 ., 542 (building 
operations). 

4) L. R„ 18 Eq., 303. 

5) 12 Mod., 635 : 9 C. B. N* S. 377 : 
2 C. P. £>., 311. , 

L. R», 8 C. P*, 401 1 L. R„ 10 C* 
P„ 658 : 3 Q. B.,449* 
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authority to use that chimney in the manner in which Z has used 
it. 7 

Public nuisance.— A person is guilty of a public nuisance 
who does any act, or is guilty of an illegal omission which causes 
any common injury, danger or annoyance to the public or to the 
people in general who dwell or occupy property in the vicinity, or 
which must necessarily cause injury, obstruction, danger, or annoy- 
ance to persons who may have occasion to use any public right. 
The fact that a common nuisance may cause some convenience 
or advantage is no excuse. 8 Anything which seriously affects the 
health, safety, convenience or morals of the public is a public 
nuisance : e.g, exercise of offensive trades, causing noises or noxious 
smells, or keeping common gambling houses, brothels, and the 
like (v. ante). There must be a sensible and real damage to the 
public in general or a portion of the public or to a particular class 
of people in the exercise of a public right. The fact that an act 
is lawful in itself and done upon the defendant's own lands, and 
in a convenient place for the purpose is no defence, if in fact 
it amounts to a nuisance :9 every one must use his owm rights 
and property so as not to injure others, or the property of others. 
It is no answer to a charge of committing a public nuisance, 
(i) that the nuisance has been going on for a long period of time 
without any objection from the public ; x no length of enjoyment 
can legalize a public nuisance; or (2)that the Legislature has given 
authority to do the act out of which the nuisance arises, if the act 
might have been done without causing a nuisance. If the Legis- 
lature authorizes an act which would otherwise be a nuisance, no 
indictment will lie, in the absence of acts in excess of the power 
conferred, or negligent exercise of these powers. 2 

Other offences affecting the public health, safety, 
convenience, decency and morals. — The following specific 
acts are offences ana punishable under the Indian Penal Code : (i) 
unlawful, negligent and malignant acts likely to spread infection of 
anydisease dangerous to life: e.g, bringing a glandered horse into a 
public place; (2) disobedience to a quarantine rule ; (3) adultera- 
tion of food or drink intended for sale, rendering it injurious 
to health; (4) sale of noxious food or drink which has been 
rendered or has become noxious, or is in a state unfit for food or 
drink by a person knowing, or having reason to believe, it to be 
so noxious or unfit ; (5) adulteration of drugs by which their 

l\ f 9 . 783 : Mloc k> P* 569 : Draft Indian Civil Wrongs Bill, s. 60. 

8) Indian Penal Code, s. 268, ' & 

9 ) J ° 1 B v L - R -> 241 : 32 L * J” c - P., 104 : 31 L. J., Q. B., 286. 

: 1) 7 "# D. R., 499, a;- v V-: / a ■ a:'::":./-- : -C-.' 1 a ; ; /, . 

2) 34 L. J. Q. B., 191 ; L. R. 5, Ch., 583. See Introduction, p. XXIII, and 
cases there cited. ■ 
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efficacy is lessened or operation changed, or by which they beoom„ 
noxious, and sales with knowledge of such adulteration • or sale of 
any drug or medical preparation knowing it to be a different dm* 

or preparation ; (6) fouling the water of public springs or reser 
voirs ; (7) making the atmosphere noxious to health • if the smell 
is not noxious to health but. otherwise offensive, it is a comm™ 
nuisance, and punishable as such ; (8) rash riding or driving 
on a public way so as to endanger life or to cause injury. A nerson 
is not criminally, though he is civilly, liable for the acts of his sen 
vants. Therefore, where the offence is committed, the driver and 
not the owner of a carriage is liable (g) rash and negligent 
navigation of a vessel endangering human life or likelv to 
cause hurt or injury to any other person ; (io) exhibition of false 
light, mark or buoy; (i i) knowingly and negligently conveying 
persons by water for hire in a vessel over-loaded or unsafe ■ (i A 
the doing by any person of any act, or omitting to take order with 
any property in his possession or under his charge, causing dan 
ger, obstruction or injury to any person in any public way or line 
of navigation, e.g., blasting stones in a quarry adjoining a highway 
so that large pieces of stone fall in the highway to the danger of 
the passers-by ; (13) rash or negligent conduct, endangering life 
or likely to cause hurt to any person, with respect to any poisonous 
substance ; ( 1 4) negligent conduct with respect to any fire or com 
bustible matter or explosive substance or with respect to any 
machinery in the possession or under the charge of the offender • 
(15) negligence with respect to pulling down or repairing build- 
ings; (16) negligence with respect to any animal (see “ Animals ”)• 
(17) sale, distribution, importation, printing, or being in the posses- 
sion of, for the purpose of sale, etc., of obscene books, prints 
etc. ; singing, reciting or uttering in or near any public place any 
obscene song or words to the annoyance of oth-rs ; (18) keepin-' 
an unauthorized lottery office. See “ Gaming and WageriJ^ ° 
Conditional order for removal of public nuisance. - 
Whenever a District Magistrate, a Sub-Divisional Magistrate or 
when empowered by the Local Government in this behalf, a Magis- 
trate of the first-class, considers on receiving a report or other infor- 
mation, and on taking such evidence, if any, as he thinks fit— (1) 
that any unlawful obstruction or nuisance should be removed 
from any way, river or channel which is or may be lawfully ust’d by 
the public, or from any public nlace ; or (2) that any trade or oe- 
cupation, or the keeping of any goods or merchandise, by reason 
of its being injurious to the health or physical comfort of the com- 
munity, should be suppressed or removed, or prohibited • or (3) 
that, the construction of any building, or the disposal of any 

3) 14 Suth. Cr., 32. 4) Indian Penal Code, chap. xiv. 
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\ substance as likely 'to cause conflagration or explosion, should be 
prevented or stopped ; or (4) that any building is in such a condi- 
tion that it is likely to fall and thereby cause injury to persons 
living or carrying on business in the neighbourhood or passing by, 
and that in consequence its removal, repair, or support is neces- 
sary • or (5) that any tank, well or excavation adjacent to any 
such way or public place should be fenced in such a manner as 
to prevent danger arising to the public ; — such Magistrates may 
make a conditional order requiring the person causing such ob- 
* struction or nuisance, or carrying on such trade or occupation, or 
keeping any such goods or merchandise, or owning, possessing 
or controlling such building, substance, tank, well, or excavation, 
within a time to be fixed in the order — (a) to remove such obstruc- 
tion or nuisance ; or (l?) to suppress or remove such trade or oc- 
cupation ; or (c) to remove such goods or merchandise ; or (d) to 
prevent or stop the construction of such building, or to remove, 
repair, or support it ; or ( e ) to alter the disposal of such substance ; 
or (/) to fence such tank, well or excavation, as the case may be : 
or (g) to appear before himself or some other Magistrate, at a cer- 
tain time and place, to move to have the order set aside or modified, 
(v. post) No order duly made by a Magistrate under this section 
can be called in question in any Civil Court. A “ public place 
includes aiso property belonging to the State, camping grounds, 
and grounds left open for sanitary and recreative purposes. 5 A 
Civil Court may make an order for removing a public nuisance at 
the suit of any person who suffers special damage by that nuisance, 
notwithstanding that an order for the like purpose might be made 
by a Magistrate. 6 

Service or notification of order. — The order must, if prac- 
ticable, be served on the person against whom it is made in the 
manner provided by the Code of Criminal Procedure for service 
of summons. If such order cannot be so served, it will be notified 
by proclamation, and a copy thereof will be stuck up at such place 
or places as may be fittest for conveying the information to such 
person.? 

What the person to whom the order is addressed must 

do.— He must (a) perform, within the time specified in the order, 
the act directed thereby ; or ( b ) appear in accordance with such 
order, and eitner 8 (i) show cause against the same, in which case 
the Magistrate will take evidence in the matter, and if he is satisfied 
that the order is not reasonable and proper, take no further pro- 
ceedings in the case, or, if he is not so satisfied, make the order 
absolute f or (ii) apply to the Magistrate by whom it was made to 


Or. Pr. Code, s. 133. 7) Cr. Pr. Code, s. 134. 9) ib., s. 137* 

I. L, R., 3 Cal., 20. 8) ih., s. 133. 
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appoint a jury to try whether the same is reasonable and proper 
(see “ Jury and Jurors ” p. 361). If the jury or a majority of the 
jurors find that the order of the Magistrate is reasonable and proper 
as originally made, or subject to a modification which the Magistrate 
accepts, the Magistrate will make the order absolute, subject to such 
modification (if any). In ot^er cases, no further proceedings will 
be taken. 1 If the applicant bv neglect or otherwise prevents the 
appointment of the jury, or if from any cause, the jury appointed 
do not return their verdict within the time fixed, or within such 
further time as the Magistrate may in his discretion allow, the 
Magistrate may pass such order as he thinks fit, and the order will 
be executed in the manner provided by s. 140 (v. post)* If the 
person against whom such conditional order is made does not 
perform such act, or appear and show cause, or apply for the ap- 
pointment of a jury as required above, he will be liable to the 
penalty prescribed by s. 188 of the Indian Penal Code {y,post\ : 
and the order will be made absolute. 3 When an order has been, 
made absolute under ss. 136, 137, 139 (v. ante), the Magistrate 
will give notice of the same to the person against whom the order 
was made, and may require him to perform the act directed by 
the order within a time to be fixed in the notice, and inform him 
that, in case of disobedience, he will be liable to the penalty 
prescribed in the Penal Code,* 

Consequences of disobedience. —If such disobedience 
causes or tends to cause (1) obstruction, annoyance, or injury to 
any person lawfully employed, it is punishable with simple impri- 
sonment for a term which may extend to one month, or with fine 
which may extend to Rs. 200, or with both ; or (2) danger to 
human life, health or safety ; or (3) a riot or affray ; it is punishable 
with imprisonment of either description which may extend to six 
months, or with fine which may extend to Rs. 1,000 or with both. 
It is not necessary that the offender should intend to produce 
harm, or contemplate his disobedience as likely to produce harm. 
It is sufficient that he knows of the order which he disobeys, and 
that his disobedience produces, or is likely to produce, harm. 5 If 
the person against whom the order is made disobeys, and if such 
act is not performed within the time fixed, the Magistrate may 
cause it to be performed, and may recover the cost of perform- 
ing it, either by the sale of any building, goods or other property 
removed by his order, or by the distress and sale of any other 
moveable property of such person within or without the local limits 
of such Magistrate’s jurisdiction. If such other property is with- 
out such limits, the order will authorize its attachment and sale 

t) Cr. Pr. Code, s. 139. 3) ib., s. 136. 5) Indian Penal Code, s. x88. 

2} b,, s. 141. 4) ib„ s. 140. 
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1 when endorsed by the Magistrate within the local limits of whose 

■j jurisdiction the property to be attached is found. No suit will 

5 lie in respect of anything done in good faith under this section. 6 

Injunction pending inquiry. — If a Magistrate making a 
j conditional order under s. 133 (v. ante) considers that immediate 

! measures should be taken to prevent imminent danger or injury 

| of a serious kind to the public, he may, whether a jury is to be 

J or has been appointed or not, issue such an injunction to the 

person against whom the order was made as is required to obviate 
f or prevent such danger or injury. In default of such person forth- 
1 with obeying such injunction, the Magistrate may himself use, or 
cause to be used, such means as he thinks fit to obviate such 
danger or to prevent such injury. No suit will lie in respect of 
anything done in good faith by a Magistrate under this section .7 
Prohibition of repetition or continuance of public 
nuisance. — A District Magistrate or Sub-divisional Magistrate or 
any other Magistrate empowered by the Local Government or the 
District Magistrate in this behalf, may order any person not to 
repeat or continue a public nuisance, as defined in the Indian 
Penal Code (v. ante), or any special or local law. 8 “ Whoever re- 
i peats or continues a public nuisance, having been enjoined by 

f any public servant who lias lawful authority to issue such injunc- 
tion, not to repeat or continue such nuisance, ,J is punishable with 
simple imprisonment for a term which may extend to six months, 
or with fine, or with both .9 

I Urgent cases of nuisance. — In cases where, in the opinion 

of a District Magistrate, a Sub-divisional Magistrate, or of any 
other Magistrate specially empowered by the Local Government 
or the District Magistrate to act in this behalf immediate prevention 
or speedy remedy is desirable, such Magistrate may, by a written 
order stating the material facts of the case and served as in the 
case of notice of a conditional order (v. ante), direct any person 
to abstain from a certain act or to take certain order with certain 
property in his possession, or under his management, if such 
Magistrate considers that such direction is likely to prevent, or 
tends to prevent, obstruction, annoyance or injury, or risk of 
obstruction, annoyance or injury to any persons lawfully employed, 
or danger to human life, health or safety, or a riot or an affray. 
An order under this section may, in cases of emergency, or in cases 
where the circumstances do not admit of the serving in due time 
of a notice upon the person against whom the order is directed, 
be passed ex parted- An order under this section may be directed 

9) Penal Code, s* 291. 

1) Cry Pr # Code, s. 144. 


6} Cr. Pr. Code, s. 140. 

7) ib., s. 142. 

8) s. 143. 
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to a particular individual or to the public generally when frenre 
ing or visiting a particular place. Any Magistrate may rescind n 
alter any order made under this section by himself or anv M™-' 
trate subordinate to him, or by his predecessor in office N 
orders under this section can remain in force for more than t ° 
months from being made ; upless in cases of danger to human life 
health or safety, or a likelihood of a riot or an affray the Local 
Government, by notification in the official gazette’ otherwise 

See “ Negligence “ Offences ” “ Prosecution and Index. 

2 ) Cr. Pr. Code, s. 144. 
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OATHS, EVIDENCE AND WITNESSES. 

Authorities— Act X of 1873 : Indian Penal Code : Act I of 1872 (Evidence! • 

Cases cited. ' * j 

Persons giving evidence are bound to state the truth. 

—Every person giving evidence on any subject before any Court 
or person authorised by the Act to administer oaths and affirma- ! 

tions is bound to state the truth on such subject : and is guilty 
of the offence of giving false evidence if he does not, even though I 

an oath or affirmation may not have been administered to him. 1 2 

No omission to take any oath or make any affirmation, no sub- 
stitution of any one for any other of them, and no irregularity 
whatever in the form in which any one of them is administered, 
invalidates any proceeding or renders inadmissible any evidence 
whatever, in or in respect of which such omission, substitution or 
irregularity took place, or affects the obligation of a witness to state 
the truth . 1 

Affirmation instead of oath.— Where a witness, interpreter 
or juror, is a Hindu or Mahommedan, or has an objection to 
making an oath, he must, instead of making the oath, make an 
affirmation. In every other case, a witness, interpreter or juror 
must make an oath . 2 J 3 

Courts and authorities having power to administer 
oaths and affirmations.— (a) All Courts and persons having 
by law or consent of parties, authority to receive evidence ; (b) the 
Commanding Officer of any military station occupied by troops 
provided that the oath, etc., is administered within the limits of 
the station and that the oath, etc., be such as a Justice of the 
Peace is competent to administer in British India. s 

Oaths or affirmations must be made by all witnesses 
interpreters and jurors No oath or affirmation may be adminis- 
tered in a criminal proceeding to the accused person. Official 
oaths are abolished by the Act* 

Certain forms of oaths. — If any party or witness offers to 
gwe evidence on oath or affirmation in any form common amongst, 
or held binding by, persons of the race or persuasion to which he 
belongs, and not repugnant to justice or decency, and not purport- 
lng to affect any third person, the Court may tender such oath or 
affirmation to him.* 

1) Act X of 1873, ss. 13, 14 : Penal 

Code, s. 191. 

2) Act X of 1873, s. 6, 


3) }b., s. 4. 

4) ib.. ss, 5, 16, 

5) ib., s. 8. 
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Offence of giving false evidence. — Whoever, being Wally 
bound on an oath, or by any express provision of law to state the 
truth, or being bound by law to make a declaration upon any sub- 
ject, makes any statement which is false, and which he either 
knows or believes to be false, or does not believe to be true is 
said to give false evidence. 6 7 A statement is within the meaning of 
the section, whether it is made verbally or otherwise. A false 
statement as to the belief of the person attesting is within the 
meaning of the section, and a person may be guilty of giving false 
evidence by stating that he believes a thing which he. does not 
believe, as well as by stating that he knows a thing which he does 
not know .7 

Other offences relating to evidence are (i) Fabricating 
false evidence ; (2) giving or fabricating false evidence with intent 
to procure conviction of a capital offence or of an offence punish- 
able with transportation or imprisonment ; (3) using evidence 
known to be false ; (4) false statement made in any declaration 
receivable as evidence ; (5) using as true such declaration known 
to be false ; (6) causing disappearance of evidence of an offence 
committed, or giving false information touching it, to screen an 
offender; (7) intentional omission to give information, of an offence 
by a person bound to inform ; (8) giving false information respect- 
ing an offence committed; (9) destruction of document to prevent 
its production as evidence. 8 9 

Other offences against public justice are (1) harbouring 
an offender; (2) taking or offering gift, etc., to screen an offender 
from punishment; (3) taking gift to help to recover stolen pro- 
perty, etc., and not using all means in one’s p; wer to cause the 
offender to be apprehended and convicted f (4) certain offences 
committed by public servants; 1 (5) resistance or obstruction by 
a person to his lawful apprehension or the lawful apprehension 
of another ; 2 (6) unlawful return from transportation ; (7) viola- 
tion of condition or remission of punishment; (8) intentional 
insult or interruption to a public servant sitting in any stage of a 
judicial proceeding; (9) personation of a juror or assessor;-* 
(10) certain abuse of process. See “ Malicious Prosecution and 
Abuse of Process” p. 414. 

Husband and wife as witnesses—See " Husband and 
Wife? p. 300. 

Privilege of witnesses. — The statements of witnesses are 
privileged ; it is not defamation therefore for a witness in a judicial 


6) Penal Code, s. 191. 

7 ) ib * 

8) ib., ss. 192, 194—196, 199—204, 

9) ib„ ss. 212—216. 




1) ib., ss. 217— 223, 225 A. See 

u Public Servants and Public 
Duties P 

2) ib., ss. 224, 225, 225 B. 

3} ib., ss, 226— 229, 
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proceeding to make an imputation in good faith on the character 
of another. If the statement is false, the remedy is by indictment 
for giving false evidence, and not for defamation.* See “ Defa- 
mation? pp. 191, 193. 

Incriminating answers.— -A witness is not excused from 
answering any question as to any relevant matter in any suit or 
civil or criminal proceeding, upon the ground that the answer 
to such question will criminate, or tend to criminate, him, or will 
expose, or tend to expose, him to a penalty or forfeiture of any kind. 
But no answer which a witness is compelled to give, shall subject 
him to an arrest or prosecution, or be proved against him in any 
criminal proceeding, except a prosecution for giving false evi- 
dence by such answer. s ° b 

Number of witnesses.— No particular number of witnesses 
is required for the proof of any fact. 6 

Communications during marriage— See “ Husband and 
Wife” p. 300. 

Who may testify. — All persons are competent to testify, 
unless prevented from understanding the questions put to them’ 
or from giving rational answers, by tender years, extreme old age’ 
disease of body or mind, or any other cause of the same kind! 
A lunatic is not incompetent to testify, unless he is prevented by 
hjs # lunacy from understanding the questions put to him, and 
giving rational answers to them. Dumb witnesses may testify. 7 
S P ^‘°77/ t »° n ° f title " deeds of witness not a party— 

Witness refusing to answer or produce document - 

See “ Contempt of Court and of Authority of Public Servants.”* 

An accomplice is a competent witness against an accused 
person; and a conviction is not illegal merely because it pro- 
ceeds upon the uncorroborated testimony of an accomplices 

Matrimonial suits. — On a petition presented by a wife for 
dissolution of marriage on the ground of the husband’s adultery 
and cruelty or desertion, the husband and wife are competent and 
compellable to give evidence of, or relating to such cruelty or deser- 
tion In all other proceedings any party may offer himself or 
herself as a witness, but the offer is a condition precedent to 
their examination. In a suit by a husband on the around of 
adultery of his wife, the co-respondent wis summoned as a wit- 
ness by the petitioner ; the Court did not explain to him, before 
he was sworn, that it was not compulsory upon, but optional with 
4 ) " 


Penat Code, s. 499, 9th exception : 
I. L. R., it Mad., 477: i 7 W. 
R., 283: I. L. R., 14 Bom., 79. 
Evidence Act, s. 132. 

ib,, S. 134. ' 
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ib., ss. 1 18, 1 19, 

See also s. 87 Act XV of i 83 s 
{Presidency Small Cause 
Courts). 

Evidence Act s. 133. 
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him to give evidence or not ; the witness answered without obiec 
tion until he was asked whether he had had sexual intercourse wit 
the respondent, when he objected : the Court told him he was 
bound to answer; he then answered in the affirmative. It wa , 
held under such circumstances that the co-respondent had not 
offered himself, and that therefore his evidence was not admis 
sible. 1 

Communications made to, and with legal advisers— 

See “Legal and Medical Practitioners 

See “ Action and Actionable Claim” a Contempt of Court and 
of Authority of Public Servants f and Index . 

i) I. L. R., 4 All., 491, 
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Authorities— Act XLV of i860 (Indian Penal Code) : Act VI of 1864 : Mayne’s 

Commentaries on the Penal Code, 14th edition ; Act XXVII of 1870, s. 4 : 

Cases cited. 

Criminal Law in British India — See “ Introduction ; n 
p. xxiv. 

Civil action in case of criminal offence, — It has been 
ruled by the High Courts of Bengal and Madras that the doctrine 
of English law by which the right of a civil action is suspended 
until criminal proceedings have been taken, where an act which 
causes a civil injury is also a felony, has no application in India . 1 

Punishments for offences are death ; transportation ; penal 
servitude •; imprisonment, which is of two descriptions, namely, 
rigorous, that is with hard labour, and simple ; forfeiture of 
property ; and fine . 2 Europeans and Americans are sentenced to 
penal servitude instead of transportations Certain crimes, such 
as waging war against the Queen, carry with them forfeiture of 
property : but where a crime does not specifically carry with it a 
forfeiture the Court may expressly declare a forfeiture in respect of 
offenders punishable with death, or transportation or imprisonment 
for a term of seven years or upwards/ Where no sum is expressed 
to which a fine may extend, the amount of fine to which an offend- 
er is liable is unlimited, but must not be excessive . 5 Whipping 
is now added as a punishment in certain cases . 6 

Good faith.— Nothing is said to be done or believed in e< good 
faith/’ which is done or believed without due care and attention/ 

“Fraudulently.” — A person is said to do a thing “fraudu- 
lently ” if he does that thing with intent to defraud, but not other- 
wise . 8 

“Dishonestly.” — Whoever does anything with the intention 
of causing wrongful gain to one person nr wrongful loss to another 
person, is said to do that thing dishonestly/ 

Nothing' is an offence which (1) is done by a person 
who is, or who by reason of a mistake of fact and not by reason 
of a mistake of law, in good faith believes himself to be, bound 
by law to do it : e.g. t A, a soldier, fires on a mob by order of his 
superior officer in conformity with the commands of the law. A has 
committed no offence ; or A, an officer of a Court of Justice, being 

1) 2 Wym. S. C. ? 12: 3 Mad,, 6: 5) ib., s. 63. 

Mayne, p. 210. 6) Act VI of 1864. 

2) Penal Code, s. 53. 7) Penal Code, s. 52: see 12 Bom., 377, 

3) it)., s. 56. ,X 8) ib., s. 23. 

4) ib. , ss. 62, 121. ' ' - 9) ib.,s. 24. 
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ordered by that Court to arrest Y, and, after due enquiry believing 
Z to be Y, arrests Z. A has committed no offern e. Neither the 
orders of a parent nor a master will furnish any defence for an 
illegal act; (2) is done by a Judge acting judicially, see “ Pub- 
lic Servants and Public Duties ;” (3) is done pursuant to the 
judgment or order of a Court of Justice, notwithstanding 
the Court may have had no jurisdiction to pa^s such judgment or 
order, provided that the person doing the act in good faith believes 
that the Court had such jurisdicti n ; (4) is done by a person 
justified or, by mistake of fact, believing himself justified 
by law : e.g, A sees Z commit what appears to A to be a murder. 
A, in the exercise, to the best of his judgment exerted in good 
faith, of the power which the law eives to all persons of apprehend- 
ing murderers in the fact, seizes Z, in order to bring Z before the 
proper authorities. A has committed no offence, though it may 
turn out that Z was acting in self-nefence ; (5) is done by acci- 
dent or misfortune, and without any criminal intention or 
knowledge, in the doing of a lawful act in a lawful manner, by 
lawful means, and with proper care and caution : e.g, A is at work 
with a hatchet ; the head flies off and kills a mart who is standing 
by. Here, if there was no want of proper caution on the part of 
A, his act is excusable and not an offence ; (6) is done, with know- 
ledge that it is likely to cause harm, but done without a crimi- 
nal intent -and to 'prevent other harm ; e.g‘, A, in a great 
fire, pulls down houses in order to prevent the conflagration from 
spreading. He does this with the intention, in good faith, of 
saving human life or property. Here, if it be found that the harm 
to be prevented was of such a nature and so imminent as to ex- 
cuse A’s act, A is not guilty of the offence ; (7) is done by 
a child under seven years of age, see “ Minority and 
Minors” p, 442 ; (8) or by a person of unsound mind, see 
‘ Lunacy” p. 409; (9) is done by a person incapable of judg- 
ment by reason of intoxication caused against his will, see 
“ Lunacy ” p. 409 ; (10) (except murder and offences against 
the State punishable with death) is done by a person com- 
pelled to it by threats, which, at the time of doing it, 
reasonably cause the apprehension that instant death to that 
person will be the consequence; (n) causes harm so slight 
that no person of ordinary sense and temper would 
complain of such harm; (12) is d<me by consent and not 
intended, and not known to be likely to cause death or grievous 
hurt : e.g.y A and Z agree to fence with each other for amusement 
This agreement implies the consent of each to suffer any harm 
which, in the course of such fencing, may be caused without foul 
play ; and if A, while playing fairly, A commits no offence ; 
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(13) is done by consent in good faith for the benefit of a person, and 
not intended to cause death : <?.£*., A, a surgeon, knowing that a 
particular operation is likely to cause the death of Z, who suffers 
under a painful complaint, but not intending to cause Z’s death, 
and intending, in good faith, Z’s benefit, performs that operation 
on Z with Z’s consent. A has committed no offence ; (14) which 
is done in good faith for the benefit of a child or person 
of unsound mind, by, or by consent of the guardian or other 
person having lawful charge of that person : e.g, A, in good faith, for 
his child’s benefit, without his child’ ^ consent, has his child cut for 
the stone by a surgeon, knowing it to be likely that the oneration 
will cause the child’s death, but not intending to cause the child’s 
death. A has committed no offence inasmuen as his object was 
the cure of the chil l ; T (15) which is done in good faith for the 
benefit of a person without consent, if the circumstances are such 
that it is impossible for that person to signify c nsent, or if that 
person is incapable of giving consent, and has no guardian or 
other person in lawful charge of him, from whom it is possible to 
obtain consent in time for the thing to be done with benefit : e.g. t 
Z is carried off hr a tiger. H fires at the tiger knowing it to be 
likely that the shot may kill Z. but not intending to kill Z, and in 
good faith intending Z’s benefit. A’s ball gives Z a mortal wound. 
A has committed no offence; or, again, A, a surgeon, sees a 
child suffer an accident which is likely to prove fatal, unless an 
0 aeration be immediately performed. There is not time to apply 
to the child’s guardian. A performs the operation in suite of the 
entreaties of the child, intending, in good faith, the child’s benefit. 
A has committed no offence f (16) which is a communication 
made in good faith. No communication made in good faith 
is an offence by reason of any harm to the person to whom it 
is made, if it is made for the benefit of that person : e.g., a 
surgeon, in good faith, communicates to a patient his opinion 
that he cannot live. The patient dies in consequence of the 
shock. A has committed no offence, though he knew it to be 
likely that the communication might cause the patient’s deaths 
The right of private defence. — Nothing is an offence which 
is done in the exercise of the right of private defence.* Every 
person has aright, subject to the following restrictions, to defend — 
First — His own body and the body of any other person, against 
any offence affecting the human body. So where a husband 
severely beat a man who trespassed by night into his house, for 
the purpose of committing adultery with his wife, he was held 
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ordered by that Court to arrest Y, and, after due enquiry believing 
Z to be Y, arrests Z. A has committed no offenc e. Neither the 
orders of a parent nor a master will furnish any defence for an 
illegal act; (2) is done by a Judge acting judicially, see “ Pub- 
lic Servants and Public Duties (3) is done pursuant to the 
judgment or order of a. Court of Justice, notwithstanding 
the Court may have had no jurisdiction to pass such judgment or 
Older, provided that the person doing the act in good faith belitves 
that the Court had such jurisdiction ; (4) is done by a person 
justified or, by mistake of fact, believing himself justified 
by law : e.g., A sees Z commit what appears to A to be a murder. 
A, in the exercise, to the best of his judgment exerted in good 
faith, of the power which the law gives to all persons of apprehend- 
ing murderers in the fact, seizes Z, in order to bring Z before the 
proper authorities, A has committed no offence, though it mav 
turn out that Z was acting in self-nefence ; (5) is done by acci- 
dent or misfortune, and without any criminal intention or 
knowledge, in the doing of a lawful act in a lawful manner, by 
lawful means, and with proper care and caution : e.g., A is at work 
with a hatchet ; the head flies off and kills a man who is standing 
by. Here, if there was no want of proper caution on the part of 
A, his act is excusable and not an offence ; (6) is done, with know- 
ledge that it is likely to cause harm, but done without a crimi- 
nal intent »an& to'prevent other harm ; e.g., A, in a great 
fire, pulls down houses in order to prevent the conflagration from 
spreading. He does this with the intention, in goon faith, of 
saving human life or property. Here, if it be found that the harm 
to be prevented was of such a nature and so imminent as to ex- 
cuse A’s act, A is not guilty of the offence; (7) is done by 
a child under seven years of age, see t{ Minority and 
Minors ” p. 442 ; (8) or by a person of unsound mind, see 
‘Lunacy” p. 409; (9) is done by a person incapable of judg- 
ment by reason of intoxication caused against his will, see 
“ Lunacy ” p. 409; (10) (except murder and offences against 
the State punishable with death) is done by a person com- 
pelled to it by threats, which, at the time of doing it, 
reasonably cause the apprehension that instant death to that 
person will be the consequence; (n) causes harm so slight 
that no person of ordinary sense and temper would 
complain of such harm; (12) is d< »ne by consent and not 
intended, and not known to be likely to cause death or grievous 
hurt : e.g., A and Z agree to fence with each other for amusement. 
This agreement implies the consent of each to suffer any harm 
which, in the course of such fencing, may be caused without foul 
play ; and if A, while playing fairly, A commits no offence 
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(r 3) is done by consent in good faith for the benefit of a person, and 
not intended to cause death : e.g ., A, a surgeon, knowing that a 
particular operation is likely to cause the death of Z, who suffers 
under a painful complaint, but not intending to cause Z’s death, 
and intending, in good faith, Z’s benefit, performs that operation 
on Z with Z’s consent. A has committed no offence ; (14) which 
is done in good faith for the benefit of a child or person 
of unsound mind, by, or by consent of the guardian or other 
person having lawful charge of that person : e.g., A, in good faith, for 
his child’s benefit, without his child’> consent, has hu child cut for 
the st*. me by a surgeon, knowing it to be likely that the operation 
will cause the child’s death, but not intending to cause the child’s 
death. A has committed no offence inasmucn as his object was 
the cure of the chil 1 ; T (15) which is done in good faith for the 
benefit of a person without consent, if the circumstances are such 
that it is impossible for that person to signify c nsent, or if that 
person is incapable of giving consent, and has no guardian or 
other person in lawful charge of him, from whom it is possible to 
obtain consent in time for the thing to be done with benefit : e.g., 
Z is carried off bv a tiger. H fires at the tiger knowing it to be 
likely that the shot may kill Z. but not intending to kill Z, and in 
good faith intending Z’s benefit. A’s ball gives Z a mortal wound. 
A has committed no offence ; or, again, A, a surgeon, sees a 
child suffer an accident which is likely to prove fatal, unless an 
0 ieration be immediately performed. There is not time to apply 
to the child’s guardian. A performs the operation in suite of the 
entreaties of the child, intending, in good faith, the child’s benefit. 
A has committed no offence f (16) which is a communication 
made in good faith. No communication made in good faith 
is an offence by reason of any harm to the person to whom it 
is made, if it is made for the benefit of that person : e.g., a 
surgeon, in good faith, communicates to a patient his opinion 
that he cannot live. The patient dies in consequence of the 
shock. A has committed no offence, though he knew it to be 
likely that the communication might cause the patient’s death;? 

The right of private defence. — Nothing is an offence which 
is done in the exercise of the right of private defence. 4 Every 
person has aright, subject to the following restrictions, to defend— 
First— His own body and the body of any other person, against 
any offence affecting the human body. So where a husband 
severely beat a man who trespassed by night into his house, for 
the purpose of committing adultery with his wife, he was held 

x) Penal Code, s. 89, see the proviso 2) Penal Code, s. 92, see proviso to 
to this section and the following this section, 

ss. 90, 91, 92. 3) ib., ss. 76—95. 

4} ib,, s. 96. 
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justified, in the exercise of his right of private defence, in causing 
any harm short of death.s Secondly- The property movelhh! 7 8 
immoveable, of himself, or of anv other person against theft 
robbery mischief (see “Mischief”), or criminal 

Trespass ), or an attempt to commit these offences.* When 
an act which would otherwise be a certain offence is not that offenre 
by reason of the youth, the want of maturity of understanding 
the unsoundness of mind, or the intoxication of the person doin» 
that act, or by reason of any misconception on the part of ^ 
person, every person has the same right of private defence against 
that act which he would have if the act were that offence • A ■_ 
(a) Z, under the influence of madness, attempts to kill V* 7 ;= 
guilty of no offence. But A has the same right of private defence 
which he would have if Z were sane, (b) A enters by night a 
house which he is legally entitled to enter. Z, in good faith 8 tnk 
mg A for a house-breaker, attacks A. Here Z, bv attacking A 
under this misconception, commits no offence. But A his the 
same right of private defence against Z, which he would have if 
L were not acting under that misconception.7 

Restrictions on right.— The restrictions on the right of 
private defence above-mentioned are as follows— (i) there J 
right of defence in the case of certain acts done by, or by the 
direction of a public servant (see “ Public Servants and Public 
Duties ) , ( 2 ) there is no right in cases in which there is time to 
have recourse to the protection of the public authorities - (2) the 
right in no case extends to the inflicting of more harm than it is 
necessary to inflict for the purpose of defence.^ 

The right of private defence of the body extends under 
the above-mentioned restrictions to the causing of death or of 

aSSaiknt the case ,,f 0) such an assault 
vf®. -f ? H ' as m t y reasonably cause the apprehension that 
death will otherwise be the consequence of such assault • (2) 
such an assault as may reasonably cause the apprehension 'that 
gnevous hurt (see ‘‘Hurt”) will otherwise be the consequence 
of such assault ; (3) an assault with intention of committing rape - 
(4) an assault with the intention of gratifying unnatural lust • M 
an assault with the intention of kidnapping or abducting ; (6) an 
assault with the intention of wrongfully confining (see “ Wrongful 
Confinement and Restraint ”) a person, under circumstances which 
may reasonably cause him to apprehend that he will be unable to 
have recourse to the public authorities for his release. Even in 

’ n nf i0n ° f dea , th is unIawful ^ crime can be 
prevented by milder means (v. ante). Death caused by the 


£ ena ] S° 1 e > s - 10< t : 20 S«th. Cr., 3 S. 
6) Penal Code, s. 97. 


7) ib.. s. 98. 

8) ib., s. 99. 
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exercise of the right of private defence of person or property in 
good faith , but to an extent not warranted by the law, is not 
murder, but culpable homicide: e.g., Z attempts to horsewhip 
A, not in such a manner as to cause grievous hurt to A. A 
draws out a pistol. Z persists in the assault. A, believing in 
good faith, that he can by no other means prevent himself from 
being horsewhipped, shoots Z dead. A has not committed mur- 
der, but only culpable homicide.9 If the offence be not of any of 
the above-mentioned descriptions, the right of private defence 
of the body does not extend to the causing of death to the 
assailant, but does extend to the causing to the assailant of any 
harm other than death, > 

The right commences as soon as a reasonable apprehen- 
sion of danger to the body arises from an attempt of threat 
to commit the offence, though the offence may not have been 
committed. “The right of defence begins when a reasonable 
apprehension of danger commences \ that is, when there is a 
reasonable apprehension of such danger as would justify the parti- 
cular species of defence employed. A man who is attacked by 
another who wears a sword is not justified in killing him on the 
chance that he may use the weapon ; but if he sees him about to 
draw it, it is not necessary to wait until he draws it. So, a man 
who hears a burglar busy opening the lock of the house-door 
may fire at him before he gets in. But he would not be justified 
in firing at a man he saw prowling about his compound at night, 
unless he had reasonable grounds to suppose that party was about 
to force his way into the house ” (v. post). x 

The right continues as long as such apprehension of 
danger to the body continues. “ The right of defence ends with 
the necessity for it. Where the injury is to the person, the right 
ceases with the apprehension of danger ; that is, with the appre- 
hension of such danger as would justify the particular form of 
violence employed in self-defence. Where a man is attacked by 
another with a sword, he is justified in killing him. But if the 
sword is broken, or the assailant is disarmed, so that all appre- 
hension of serious harm is over, the party attacked would be 
committing murder, or culpable homicide at the least, if he were 
* still to proceed to the death of his opponent. But a man who 
is assaulted is not bound to modulate his defence, step by step, 
according to the attack, before there is reason to believe the 
attack is over. He is entitled to secure his victory, as long as 
the contest is continued. He is not obliged to retreat ; but may 
pursue his adversary till he finds himself out of danger; and if, 
in a conflict between them, he happens to kill, such killing is 


9) Penal Code, s* 300, Exception, 2. 1) Mayne, pp. 100, ior* 
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justifiable. And, of course where the assault has once assumed a 
dangerous form, every allowance should be made for one, who 
with the instinct of self-preservation strong upon him, pursues 
his defence a little farther than to a perfectly cool bystander 
would seem absolutely necessary. The question m such cases 
will be not whether there was an actually continuing danger, but 
whether there was a reasonable api-rehension of such danger.” 2 
If, in the exercise of the right of defence against an assault which 
reasonably causes the apprehension of death, the defender be so 
situated that he cannot effectually exercise that right without 
risk pf harm to an innocent person, his right of defence 
extends to the running of that risk : e.g, A is attacked by a 
mob who attempt to murder him. He cannot effectually exer- 
cise his right of private defence without firing on the mob, and 
he cannot fire without risk of harming young children who are 
mingled with the mob. A commits no offence if, by so firing, 
he harms any of the children. 3 

The right of private defence of property extends, under 
the above-mentioned restrictions, to the causing of death or ( f 
any other harm to the wrong-doer in the case of the commission 
or attempt to commit the following offences:— (i) Robbery 
(/.<?., generally speaking, theft with violence or putting in fear); 
(2) House-breaking by night (see “ Trespass ”) ; (3) Mischief by 
fire committed on any building, tent, or vessel, used as a human 
dwelling, or as a place for the custody of property (see u Mis- 
chief ”); (4) Theft, mischief, or house-trespass (see “ Trespass”), 
under such circumstances as may reasonably cause apprehension 
that death or grievous hurt (see “ Hurt ”) will be the conse- 
quence, if such right of private defence is not exercised. If the 
offence be theft, mischief, or criminal trespass, not of any of the 
descriptions above-mentioned, the right does not extend to the 
causing of death, but does extend to the causing to the wrong-doer 
of any harm other than death. The right commences when 
a reasonable apprehension of danger to the property commences. 
The right continues against (1) theft till the offender has effect- 
ed his retreat with the property, or the assistance of the public 
authorities is obtained, or the property has been recovered : e.g , ., a 
robber while actually commuting the offence may be killed 
(v. post) ; if he effects his escape he cannot be killed, nor if he be 
met with on a subsequent day : if, however, the property is found 
in his possession the right of defence revives for the purpose of 
its recovery, but not to the same extent as it formerly existed at 
the commission of the original offence because the robbery has 

2) Penal Code, ss. 100— 102 : Mayne, p. 101 : 1 Russ,, 849, 

3) Penal Code, s. 106. 
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come to an end. Only such violence is lawful as would be 
justifiable against a person who has stolen property without 
intimidation ; and if he resists by means which create no appre- 
hension of death or grievous hurt he cannot be killed ;*■ (<s) robbery 
as long as the offender causes or attempts to cause to any person 
death, or hurt, or wrongful restraint, or as long as the fear of 
instant death, or of instant hurt, or of instant personal restraint 
continues ; (3) criminal trespass or mischief as long as the offender 
continues in the commission of criminal trespass or mischief; 
(4) house-breaking by night as long as the house-trespass which 
has been begun by such house-breaking continues, that is, so 
long as the criminal is within the building. “ It would appear that 
if he died of a shot fired at him after he had effected his escape 
from the house, this would be an unlawful killing, though if he 
did not die but was maimed for life, it would be all right.” See 
the preceding paragraph* 

Right of private persons to arrest offenders —See 

“ Arrest ,” p. 67. 

Offences against the State are as follows : — (1) waging or 
attempting to wage war, or abetting the waging of war against 
the Queen, and conspiracy to commit these offences; (2) collecting 
arms, etc., with the intention of waging war, etc. ; (3) concealing 
(with intent to facilitate) a design to wage war; (4) assaulting 
the Governor-General or a Governor or Lieutenant-Governor or a 
Member of Council ; (5) waging war against any Asiatic Power 
in alliance with the Queen, and receiving property taken by war ; 
(6) committing depredation on the territories of any Power at 
peace with the Queen, and receiving property taken by depreda- 
tion; (7) public servant (see “Public Servants and Public Duties") 
voluntarily allowing or negligently suffering a prisoner of State or 
war in his custody to escape ; (8) aiding escape, or rescuing, or 
harbouring such prisoner; (9) the offence mentioned in the 
following paragraph. 6 

Exciting disaffection. — Whoever by words, either spoken 
or intended to be read, or by signs, or by visible representation, 
or otherwise, excites or attempts to excite, feelings of disaffection 
to the Government e-tablished by law in British India, is punish- 
able with transportation for life or for any term, to which fine 
may be added, or with imprisonment for a term which may ex- 
tend to three years, to which fine may be added, or with fine. 
Such a disapprobation of the measures of the Government as is 
compatible with a disposition to render obedience to the lawful 

4) See Mavne, p. roi. 6) Penal Code, ss 121—130 : Act 

5) Penal Code, ss. 103— 105 : ss.442, XXVII of 1870, s. 4. 

104 : Mayne, p. 102. . - 
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authority of the Government, and to support the lawful authority 
of the Government against unlawful attempts to subvert or resist 
that authority, is not disaffection. Therefore, the making of 
comments on the measures of the Government, with the inten- 
tion of exciting only this species of disapprobation, is not an 
offence. No charge of this offence can be entertained by any 
Court unless the prosecution be entertained by order of, or under 
authority from, the Local Government.? 

Offences relating to the army and navy — See ‘ Mili- 
tary Men” 

Offences against the public tranquillity — See “ Rioting, 
Unlawful Assembly and Affray” 

Offences by or relating to public servants — See “ Public 
Servants and Public Duties” 

Contempt of authority of public servants — See <c Con- 
tempt of Court and Contempt of Authority of Public Servants 
False evidence and offences against public justice— 

See “ Oaths , Evidence , and Witnesses ” and “ Malicious Prosecution 
and Abuse of Legal Process.” 

Weights and measures. — It is an offence to fraudulently use, 
make or sell a false instrument for weighing, or a false weight or 
measure : or to be in possession of such false instrument, know- 
ing the same to be false and intending that the same may be 
fraudulently used. 8 

Offences affecting the public health, safety, conveni- 
ence, decency, and morals — See “ Nuisance? “ Negligence 
“ Dogs and Ferocious Animals” “ Gaming and Wagering.” 

Relating to religion. — It is an offence (i) to destroy, damage, 
or defile a place of worship, or any sacred object, with intent to 
insult the religion of any class, or with knowledge that any class 
is likely to be insulted ; (2) to disturb a religious assembly ; (3) 
to trespass (with intent to insult or with knowledge that the reli- 
gion of any person is likely to be insulted thereby) in anyplace 
of worship, or on burial places, or to offer indignity to any human 
corpse, or to cause disturbance to any persons assembled for the 
performance of funeral ceremonies ; (4) to utter words or make 
any sounds in the hearing of any person or to make gestures or 
to place any object in the sight of that person with the deliberate 
intention of wounding the religious feelings of any person.^ The 
intention to wound must be deliberate. The original framers of the 
Code say in reference to (4) : — “ In framing this clause we had two 
objects in view ; we wish to allow all fair latitude to religious 
discussion, and at the same time to prevent the professors of any 

' 7) Penal Code, s. 124 A: Act XXVII 8) Penal Code, ss. 264—267. 
of 1870, ss. 5, 13, 14. 9) ib., ss. 295—298. 
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religion from offering, under the pretext of such discussion, inten- 
tional insults to what is held sacred by others. We do not 
conceive that any person can be justified in wounding with deli- 
berate intention the religious feelings of his neighbour by words, 
gesture, or exhibition. A warm expression dropped in the heat 
of controversy, or an argument urged by a person not for the 
purpose of insulting and annoying the professors of a different 
creed, but in good faith for the purpose of vindicating his own, 
will not fall under the definition contained in this clause. 571 

Distinction between murder and culpable homicide. — 
Every murder is a culpable homicide; but an offence may amount 
to culpable homicide without amounting to murder. Culpable 
homicide falls short of murder if the case comes within any of 
the following exceptions : (1) homicide on provocation (v. post) ; 
(2) homicide caused by the exercise of the right of private 
defence to an extent not warranted by law (v. ante , “ Right of 
private defence of the body ”) ; (3) homicide when the offender, 
being a public servant or aiding a public servant, for the advance- 
ment of public justice, exceeds the powers given to him by law 
and causes death by doing an act which he, in good faith, 
believes to be lawful and necessary for the due discharge of his 
duty as such public servant, and without ill-will towards the 
person whose death is caused ; (4) homicide without premedi- 
tation in a sudden fight (v. post ) ; (5) homicide by consent (e.g., 
suttee) when the age of the consenting person, whose death is 
caused, is above 18 years. So it was held, that where death 
supervenes upon emasculation voluntarily submitted to by an 
adult, the operator is not guilty of murder, but only of culpable 
homicide. 2 Further, it is culpable homicide — not murder — to cause 
death by doing an act, with the knowledge that such act is likely 
to cause death (even if it does not fall within any of the above- 
mentioned exceptions), un/ess the act by which death is caused 
is done with the intention of cattsing (1) such bodily injury as the 
offender knows to be likely to cause the death of the person to 
whom the harm is caused ; (2) bodily injury to any person, and 
the injury intended to be inflicted is sufficient in the ordinary 
course of nature to cause death ; or (3) if the person committing 
the act knows that it is so imminently dangerous that it must 
in all probability cause death or such bodily injury as is likely to 
cause death, and commits such act without any excuse for incur- 
ring the risk of causing death or such injury aforesaid : e.g., firing 
a loaded cannon without any excuse into a crowd of persons. If 
the act falls within (i), (2), (3), it is murder. “In short, where the 
positive intention to cause death is negatived, the difference 

x) See Mayne, p. 272. 2) x Wyiru Cr., 12, 
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between murder and culpable homicide is a mere question as to 
different degrees of probability that death would ensue. Where 
death must have been known to be a probable result, it is cul- 
pable homicide. Where it must have been known to be the most 
probable result, then it is murder.”3 

Homicide on provocation. — Culpable homicide is not mur- 
der if the offender, whilst deprived of the power of self-control 
by grave and sudden provocation, causes the death of the person 
who gave the provocation, or causes the death of any other person 
by mistake or accident. Whether the provocation was grave 
and sudden enough to prevent the offence from amounting to 
murder is a question of fact “ It is not to be supposed that any 
amount of provocation will reduce the offence of murder to cul- 
pable homicide. There must be some proportion between the 
provocation and the resentment.”* The violence used must not 
be in a cruel or unusual manner. The provocation may be (in this 
unlike the English law) by words or gestures alone (v. post). This 
rule, however, is subject to the following proviso : — (i) that the 
provocation is not sought or voluntarily provoked, by the offender, 
as an excuse for killing or doing harm to any person. ( 2 ) That 
the provocation is not given by anything done in obedience to the 
law, or by a public servant in the lawful exercise of the powers of 
such public servant : e.g. (i) A is lawfully arrested by Z, a bailiff. 
A is excited to sudden and violent passion by the arrest, and kills 
Z. This is murder, inasmuch as the provocation was given by a 
thing done by a public servant in the exercise of his powers ; (ii) 
A appears as a witness before Z, a Magistrate. Zsays that he does 
not believe a word of As deposition, and that A has perjured 
himself. A is moved to sudden passion by these words, and kills 
Z. This is murder. (}) That the provocation is not given by 
anything done in the lawful exercise of the riuht of private defence : 
e.g. 9 A attempts to pull Z’s nose. Z, in the exercise of the right of 
private defence, lays hold of A to prevent him from doing so. A 
is moved to sudden and violent passion in consequence, and kills 
Z. This is murder, inasmuch as the provocation was given by a 
thing done in the exercise of the right of private defence. 

Homicide without premeditation. — Culpable homicide is 
not murder, if it is committed without premeditation in a sudden 
fight in the heat of passion upon a sudden quarrel, and without 
the offender having taken undue advantage, or acted in a cruel 
or unusual manner. It is immaterial in such cases which party 
offers the provocation or commits the first assault.* 

Causing death by negligence— See “ Negligence.” 

3) Penal Code, ss. 299. 300 : B.L. R. 4) Penal Code, s. 300 ; Mayne, p. 284. 

Sup, Vol. 443 : Mayne, p. 282, 5) Penal Code, s. 300. 
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Causing miscarriage, if such miscarriage be not caused in 
good faith for the purpose of saving the life of the woman is 
an offence punishable with imprisonment of either description 
for a term which may extend to throe years, or with fine, or with 
both : and if the woman is quick with child, is punishable with 
imprisonment of either description for a term which may extend 
to seven years and also with fine. If death be caused by an act 
done with an intent to cause miscarriage, the imprisonment may 
be of either description for a term which may extend to ten 
years and with fine. Causing miscarriage without the woman’s 
consent, whether the woman is quick with child or not, is punish- 
able with transportation for life, or with imprisonment of either 
description for a term which may extend to ten years and with 
fine. If death be caused by an act done without the woman’s 
consent with intent to cause miscarriage, the offender is liable to 
transportation for life, or to imprisonment of either description 
for a term which may extend to ten years and with fine. 6 7 

Injury to unborn child.— The causing of the death of a 
child in the mother’s womb is not homicide. But it may amount 
to culpable homicide to cause the death of a living child if any 
part of that child has been brought forth; though the child may 
not have breathed or been completely born.? But causing the 
death of a child in the womb is a punishable offence. Whoever 
before the birth of any child does any act with the intention of 
thereby preventing that child from being born alive or causing it 
to die after its birth, and does by such act prevent the child from I 

being born alive, or causes it to die after its birth is (if such act 
be not caused in good faith for the purpose of saving the life of 
the mother), punishable with imprisonment of either description 
for a term which may extend to ten years or with fine, or with both. 

Causing the death of a quick unnorn child by an act amounting ! 

(if death be caused thereby) to culuable homicide is an offence 
punishable with a similar term of imprisonment and with fine : 

A, knowing that he is likely to cause the death of a pregnant | 

woman, does an act which, if it caused the death of the woman 
would amount to culpable homicide. The woman is injured, hut 
docs not die ; but the death of an unborn quick child with which 
she is pregnant, is thereby caused. A is guilty of the above-men- 
tioned offence. 8 I 

Exposure and abandonment of a child under twelve years 
of age is a punishable offence. If the child die in consequence 
of the exposure, the offender is guilty of murder or culpable 
homicide.9 r I 


6) Penal Code,-ss. 312-314. 

7) ib., s. 299. 


8) ib., ss. 315, 316. 

9) ib., s. 317 . 
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Concealment of birth by secret disposal of a dead body is an 
offence. 1 

Hurt — See 6( Hurt P 

Wrongful restraint and wrongful confinement— See 

u Wrongful Confinement and Restraint," 

Assault and Criminal Force — See “ Assault ” 

Protection of parental rights. — Kidnapping (that is taking 
or enticing) any male minor under 14 years of age, or female 
minor under 16 years of age, or any person of unsound mind, out 
of the keeping of the lawful guardian of such minor or person of 
unsound mind, without the consent of such guardian is an offence 
punishable with imprisonment (of either description : maximum 
seven years) and with fine. <£ Lawful guardian” includes any person 
lawfully entrusted with the care or custody of such minor or other 
person. 2 The consent of the minor is immaterial. A minor, if 
under the above-mentioned age, will be compelled to return to the 
father’s house even against his or her "consent, unless the father is 
an unfit person. The mother of an illegitimate child is its natu- 
ral guardian. In the case of Hindus and Europeans the mother 
of a legitimate child has no right to its custody adverse to the 
father . 3 According to Mahommedan Law, on the contrary, the 
mother is entitled, even as against the father, to the custody of 
her sons up to seven years, and of her daughters, according to 
the Sunni school of law, up to puberty, but according to the 
Shiah school only until seven years .4 

Prostitution of minors. — Selling or buying, letting to hire 
or hiring, or otherwise disposing of or obtaining possession of, 
any minor under the age of 16 years, with intent that such minor 
shall be employed, or used, for the purpose of prostitution, or for 
any unlawful and immoral purpose, or knowing it to be likely that 
such minor will be employed or used for any such purpose, is an 
offence punishable with imprisonment of cither description for a 
term which may extend to ten years, and with fine.s 

Extortion is the intentionally putting any person in fear of 
any injury to that person or to any other, and thereby dishonestly 
inducing the person so put in fear to deliver to any person any 
property or valuable security, or anything signed or sealed which 
may be converted into a valuable security ( e.g ., a blank piece of 
paper with seal or signature on it) : e.g., A threatens to publish 
a defamatory libel concerning Z, unless Z gives him money. He 
thus induces Z to give him money. A has committed extortion. 6 

1) Penal Code, s. 318, 4) Macnaghten’s Mahommedan Law, 

12) ib., ss. 361, 363. See 8 Cal., 971. i860, pp. 267—269 : Mayne, 

3) 8 Cal., 969 : 4 A. & £., 624 : p. 325. 

Mayne, p. 325. 5) Penal Code, ss. 372, 373. 

6) ib., s. 383. 
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YVhere money is extorted by a threat of bringing a criminal 
charge, the offence is equally committed whether the charge is 
true or false.? 6 

Distinction between theft and criminal misappronria- 

tion.-ihe se two offences differ in respect (i) of the manner in 
which the property is obtained ; and (2) of the time when the 
fraudulent intention was formed. To constitute theft nronertv 
must be taken out of the possession of any person without thut 
person s consent j the taking must also be with a dishonest inten- 
tion, that is there must be a fraudulent intention at the time 
the posesston of the property is changed : ” possession is therefore 
come by criminally. Criminal misappropriation, on the contrary 
takes place when the possession has been umocently come hw 
but where by a subsequent change of intention or from the 
knowlege of some new facts, with which the party was not 
previously acquainted, the retaining becomes wrongful and 
fraudulent ®: e.g A takes property belonging to Z out of Z’s 
possession, m good faith, believing, at the time when he takes it 
that the property belongs to himself. A is not guilty of theft - 
but if A, after discovering his mistake dishonestly appropriates 
the property to his own use, he is guilty of misappropriation" 
or again A, being on friendly terms with Z, goes into Z’s library 
in Zs absence, and takes away a book without Z’s express 
consent. Here ,f A was under the impression that he had Z’s 
implied consent to take the book for the purpose of reading it 
A has not committed theft. But if A afterwards sells the book 
for h,s own benefit he is guilty of criminal misappropriations 
When property is in the possession of a person’s wffe clerk or 
servant, on account of that person, it is in that person’s possession 

b d ein h gZ ’ s r vant 

« Tr i«h «h « !p L vuJ'ziZ :L? S A P hS commSheftl 

tXX.Ts "Sr° Priati0 ” “ 4 

» V <tod.r of property-Se, w 

Criminal breach of trust— See “ Trusts and Trustees ” 

Commission or reduction of nriee obtain^ r, 
vants-See “ Trusts and Trustees. ” obtai ned by ser- 

Cheating. — A person is said to “cheat ” whn u a ^ - • 

- XXr r~, 


7 ) 3 Wyrn. Cr. 19. 

8) Mayne, p., 363. 



9) Penal Code, ss. 378, 40 3, 
1) ib., ss. 27, 378, illust. (<£) 
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person so deceived to do or omit to do anything which he would 
not do or omit if he were not so deceived, and which act or 
omission causes, or is likely to cause, damage or harm to that 
person in bony, mind, reputation or property : 2 e.g., A, by putting 
a counterfeit mark on an article, intentionally deceives Z into a 
belief that this article was made by a certain celebrated manu- 
facturer, and thus di-honestly induces Z to buy and pay for the 
article. A cheats. The pretence may be that the party will do 
something which he did not mean to do : e.g., A intentionally 
deceives Z into a belief that A means to repay any money that Z 
may lend him, and thereby dishonestly induces Z 10 lend him 
money, A not intending to repay it. A cheats. A dishonest con- 
cealment of facts is a deception within the meaning of the above- 
mentioned section : e.g., A sells and conveys an estate to B. A 
knowing that in consequence of such sale he has no right to the 
property, sells or mortgages the same to Z without disclosing the 
fact of the previous sale and conveyance to B, and receives the 
purchase or mortgage money from Z. A cheats.s A pretence 
made by act and conduct without verbal representation is suffi- 
cient : e.g., A obtains goods from B upon giving B in payment a 
cheque upon X, a banker, with whom in fact A has no account 
or A in a similar manner obtains goods knowing that his account 
is overdrawn, and that it will not be honoured. In either case 
A makes a false pretence and cheats.-* See "Fraud," p. 266/' 

Mischief — See “ Mischief." 

Fraudulent deeds and dispositions of property.— It is a 

criminal offence (1) to dishonestly or fraudulently remove, conceal 
or transfer property, without adequate consideration, with intent 
to prevent (in insolvency proceedings) the distribution of that 
property according to law among creditors; or (2) to dishonestly 
or fraudulently prevent a debt or demand due to the. offender 
from being made available for his creditors ; (see “ Insolvency ” 
“Undue Preference,” p. 319,“ Voi.i and Fraudulent Conveyances’” 
p. 321 ; “ Dishonest Applicants,” p. 325; see also “ Oaths , Evi- 
dence and Witnesses”); (3) to dishonestly or fraudulently execute a 
deed of transfer conta ning a false statement relating to the con- 
sideration for such tran-fer, or relating to the person or persons 
for whose use or benefit it is really intended to operate : e.g. a 
purchase of an estate benami, i.e., in the name of another* for 
the purpose of shielding it from creditors ; (4) to dishonestlv or 
fraudulently remove or conceal or assist in removal or conceal- 
ment of any properly or to dishonestly release any demand or 
claim : e.g., the removal by a tenant of his furniture to avoid a 


Penal Code, s. 415. 




4) L. R., 2 C» C., 134. 
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distress for rent, or .a release of a debt by one of several execu- 
tors, partners or joint creditors, to the injury of the others.* 

Criminal trespass — See “ Trespass P 

House-breaking — See “ Trespass P 

Fraudulent destruction, etc., of will, etc.— Whoever 
fraudulently, or dishonestly, or with intent to cause damage or 
injury to the public or to any person, cancels, destroys, or 
defaces, or attempts to cancel, etc., or secretes or attempts to 
secrete, any will or authority to adopt a son, or any valu- 
able security, or commits mischief (see “ Mischief) in respect 
to such document, is punishable with transportation for life, or 
with imprisonment of either description for a term which may 
extend to seven years and with fine . 6 

Trade, property, and other marks— See “ Trade and 
Trade Marks P 

Criminal breach of contracts of service— See “ Mas- 
ters, Servants and Apprentices P 

Adultery and other offences relating to marriage— 

See “ Marriage P 

Defamation — See “ DefamationP 

Intimidation, insult and annoyance— See “ Intimidation, 
Insult and Annoy anceP 

See “ Prosecution ” and Index, . 

5) Penal Code, ss. 421—424 : Mayne, 6) Penal Code, s. 477. 

PP. 387-389. ’ 4// 
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Authorities — Act IX of 1872 (Contract Act) : I of 1872 (Evidence) : II 0 f 1882 

(Trusts) : VI of 1882 (Companies) : Lindley on Partnership, 4th edition » 

Cases cited. 

The law of partnership is simply a branch of the law of agency 
(see “Agency”), and is dealt with, and mainly contained, in -the 
tenth and eleventh chapters of the Indian Contract Act. Every 
member of an ordinary firm is, to a certain extent, both a princi- 
pal and an agent. He is liable as a principal for the debts and 
engagements of the firm, and in respect of them he is entitled to 
contribution from his co-partners. Each member as an agent of 
the firm is entitled to be indemnified by the firm against losses 
and expenses incurred bona fide by him (and not through negligence 
want of skill, or in disregard of the authority reposed in him) for 
the benefit of the firm whilst pursuing the authority conferred upon 
him by the agreement entered into between himself and his co- 
partners . 1 

4 Partnership ’ is the relation which subsists between persons 
who have agreed to combine their property, labour, or skill in some 
business, and to share the profits thereof between them. Persons 
who have entered into partnership with one another are called 
collectively a ‘ firm : 7 eg. :—(a) A and Bbuy 100 bales of cotton 
which they agree to sell for their joint account ; A and B are part- 
ners in respect of such cotton. ( b ) A agrees with B, a goldsmith, 
to buy and furnish gold to B, to be worked up by him and sold* 
and that they shall share in the resulting profit or loss. A and 
B are partners. Mere co-ownership or combination of property 
without carrying on of a business in common and without an 
agreement to share profits does not make a partnership : e.g. :~~~(c) 
A and B buy 100 bales of cotton, agreeing to share it between 
them. A and B are not partners, (d) A and B are joint owners 
of a ship. This circumstance does not make them partners. 
(e) A and B agree to work together as carpenters, but that A shall 
receive all profits and shall pay wages to B. A and B are not part- 
ners. The agreement for a partnership must be between two or 
more persons, not exceeding ten in the case of a banking business, 
and not exceeding twenty in any other business. If the partner- 
ship consists of more than ten and twenty persons respectively, 
it must be registered as a company . 2 Extraordinary partner- 
ships, such as partnerships with limited liability, incorporated 
partnerships, and joint-stock companies, are regulated by the law 

x) Lindley, p. 759. 2) Act VI of 1882, s. 4. 


PARTNERSHIP. 



499 


for the time being in force relating thereto.3 See Act VI of 1882, 
(Indian Companies xAct). See “ Companies ” 

Participation in profits is not conclusive evidence of the 
existence of a partnership. It is very cogent, and, if it stands 
alone, may be conclusive evidence that the trade in which the 
profits have been made was carried on, in part, for, or on behalf 
of, the person participating. But the effect of participation may 
be outweighed by other circumstances. The test in all such 
cases resolves itself into a question of agency. The law of 
partnership being a branch of the law of agency, the test of 
partnership is not simply whether the alleged partner was to 
receive a share of profits, but whether he constituted his alleged 
partners his agents for carrying on business. If that is so, the 
person participating is liable to the trade obligations and entitled 
to profits or a share of them ; v. post A 

Lender distinguished from partner. — A loan to a person 
engaged, or about to engage, in any trade or undertaking, upon a 
contract with such person that the lender shall receive interest at a 
rate varying with the profits, or that he shall receive a share of 
the profits, does not, of itself constitute the lender a partner, or 
render him responsible as such.5 This and the four succeeding 
sections of the Contract Act are taken from BovilFs Act (28 and 
29 Vic., c. 86,) which had previously been extended to India by 
Act XV of 1866. In the absence of any contract to the contrary, 
property left by a retiring partner, or the representative of a 
deceased partner, to be used in the business, will be considered 
a loan within the meaning of the last preceding section. 6 In all 
cases the Court will look to the intention of the parties. Where 
the real relation of the parties is that of partners, a person who 
has advanced capital will not be allowed to escape liability under 
the guise of a mere lender. Though an agreement is expressed 
to be an agreement for a loan to the partnership, and contains 
a declaration that the lender shall not be a partner, he will 
nevertheless be a partner, if the result of the agreement construed 
as a whole is to give him the rights and impose on him the obli- 
gations of a partner. 7 

Servant or agent remunerated by share of profits.— 
No contract for the remuneration of a servant or agent of any 
person, engaged in any trade or undertaking, by a share of the 
profits of such trade or undertaking will, of itself, render such 
servant or agent responsible as a partner therein, nor give him the 

3j °f i8 7?< ss * 2 39, 266. 5) Act IX of 1872, s. 240 : 10 B. L. 

4/ 8 H. L. C., 268 : 7 Ch. D. f 529: R., 312, 

1 H. and M., 85 : 6 Ch. D„ 303. 6) Act IX of 1872, s. 241. 

7) L. R., 7 Ch. Div., 511. 
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rights of a partner : 8 e.g., an agreement to pay a gomastah 
share of the profits (v. ante ). 9 



Widow or child of deceased partner receiving annuity 
out of profits.— No person, being a widow or child of a de 
ceased partner of a trader, and receiving, by way of annuity i 
proportion of the profits made by such trader in his business will 
by reason only of such receipt, be deemed to be a partner of such 
trader, or be subject to any liabilities incurred by him. 1 

Person receiving portion of profits for sale of good- 
will.— No person receiving, by way of annuity or otherwise a 
portion of the profits of any business, in consideration of the sale 
by him of the good-will of such business, will, by reason only of 
such receipt, be deemed to be a partner of the person carrying on 
such business, or be subject to his liabilities. 2 3 b 


Ostensible partners.— A person who has, by words spoken 
or written, or by his conduct, led another to believe that he is a 
partner in a particular firm, is responsible to him as a partner in such 
firm. Any one consenting to allow himself to be represented as 
a partner, is liable, as such, to third persons who, on the faith 
thereof, give credit to the partnership.3 A nominal partner is 
one having no real interest in a firm, but who allows his name to 
be held out as a partner : e.g., a retired partner who still allows 
his name to be used by the firm and gives no proper notice of 
the change in the partnership (v. post ) ; in all such cases the law 
imposes on a nominal partner the responsibility of a real partner 
to persons who have had dealings with the firm of which he has 
held himself out as a member. Upon principles of general 
policy, he who lends his name as a partner becomes as against 
all the rest of the world a partner.4 In such a case the nominal 
partner is said to be estopped from denying that he is a real 
partner, s 

Minor partners.— A person who is under the age of major- 
ity according to the law to which he is subject (see “ Minority and 
Minors ”) may be admitted to the benefits of partnership, but cannot 
be made personally liable for any obligation of the firm • but the 
share of such minor in the property of the firm is liable for the 
obligations of the firm. A person who has been admitted to the 
benefits of partnership under the age of majority, becomes on 
attaining that age, liable for all obligations incurred by the 
partnership since he was so admitted, unless he gives public 


Act IX of 1872, s. 244. 

See 14 Cal., 791, 

Act IX of 1872, $, 243. 
ib„ s. 244. Cf. 28 and 29 Vic., 
cap. 86, ss. 1—4. 


3) Act IX of 1872, ss. 245, 246. 

4) 1 Sm. L. C., 922. 

5) Evidence Act, s. 115 ; v. post , s. 106 

ib. 
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notice, within a reasonable time, of his repudiation of the part- 
nership. 6 

Partner’s liability. — Every partner is liable for all debts 
and obligations incurred while he is a partner in the usual 
course of business by, or on behalf of, the partnership ; but a 
person who is admitted as a partner into an existing firm does 
not thereby become liable to the creditors of such firm for any- 
thing done before he became a partner.? The estate of a partner 
who has died is not, in the absence of an express agreement, liable 
in respect of any obligation incurred by the firm after his death. 
See “ Agency Every partner is liable to make compensation to 
third persons in respect of loss or damage arising from the neglect 
or fraud of any partner in the management of the business of 
the firm, 8 See “ Negligence “ Fraud and “Agency,” p. 42. 

Wrongful employment by partner-trustee of trust 
property for partnership purposes— See “ Trusts and 
Trustees.” 

Partner’s power to bind co-partners, — Each partner who 
does any act necessary for, or usually done in, carrying on the 
business of such a partnership as that of which he is a member, 
binds his co-partners to the same extent as if he were their agent 
duly appointed for that purpose. In determining the question of 
the liability of a principal for the act of his agenr, the test is — 
was the agent acting within the limits of his authority, or in excess 
Of his authority, or in some matter beyond the proper scope of 
the agency. The same test applies when the person sought to be 
rendered liable is a partner. Each partner is an agent only in and 
for the business of the firm, to do such acts as are above- 
mentioned, and therefore his acts beyond that business will not 
bind the firm,? See “Agency? If, however, it has been agreed 
between the partners that any restriction shall be placed upon the 
power of any one of them, no act done in contravention of such 
agreement will bind the firm with respect to persons having notice 
of such agreement, e.g. ; (a) A and B trade in partnership, A 
residing in England, and B in India. A draws a bill of exchange 
in the name of the firm. B has no notice of the bill, nor is he 
at all interested in the transaction. The firm is liable on the bill, 
provided the holder did not know of the circumstances under 
which the bill was drawn, (b) A, being one of a firm of solicitors 
and attorneys, draws a bill of exchange in the name of the firm 
without auihority. The other partners are not liable on the bill. 
(c) A and B carry on business in partnership as bankers, A sum 
of money is received by A on behalf of the firm. A does not 


6) Act IX of 1872, ss. 247, 248. 

7) See 9 C. L. R. } 21. 


8) Act IX of 1872, ss, 249, 261, 250. 

9) 5 A. and E., 883. 
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inform B of such receipt, and afterwards A appropriates the money 
to his own use. The partnership is liable to make good the money. 
(d) A and B are partners. A, with the intention of cheating B, 
goes to a shop and purchases articles on behalf of the firm, such 
as might be used in the ordinary course of the partnership busi- 
ness, and converts them to his own separate use, there being no 
collusion between him and the seller. The firm is liable for the 
price of the goods. 1 

Annulment of articles of partnership. —Where partners 
have by contract regulated and defined, as between themselves, 
their rights and obligations, such contract can he annulled or 
altered only by consent of all of them, which consent must either 
be expressed or be implied from a uniform course of dealing, 
e.g . .* A, B and C, intending to enter into partnership, execute 
written articles of agreement, by which it is stipulated that the 
nett profits arising from the partnership business shall be equally 
divided between them. Afterwards they carry on the partnership 
business for many years, A receiving one-half of the nett profrs, 
and the other half being divided equally between B and C. All 
parties know of and acquiesce in this arrangement. This course 
of dealing supersedes the provision in the articles as to the divi- 
sion of profits. 2 With regard to ordinary matters connected with 
the business the decision of a majority is binding. See next 
paragraph. 

Rules determining partner’s mutual relations. — In the 

absence of any contract to the contrary the relations of partners to 
each other are determined by the following rules :—(i) All part- 
ners are joint owners of all property originally brought into the 
partnership stock, or bought with money belonging to the part- 
nership, or acquired for purposes of the partnership business. 
All such property is called partnership property. The share 
of each partner in the partnership property is the value of his 
original contribution, increased or diminished by his share of 
profit or loss ; (2) all partners are entitled to share equally in the 
profits of the partnership business, and must contribute equally 
towards the losses sustained by the partnerships (3) each partner 
has a right to take part in the management of the partnership 
business ; (4) each partner is bound to attend diligently to the 
Tbusiness of the partnership, and is not entitled to any remunera- 
tion for acting in such business ; (5) when differences arise 
as to ordinary matters connected with the partnership business, the 
decision must be according to the opinion of the majority of the 
partners; but no change in the nature of the business of the 
partnership can be made, except with the consent of all the partners 

1} Act IX of 1872, s. 251. 2) ib., s„ 252, 3 See 2 H. BI„ 235. 
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(v. ante) ; (6) no person can introduce a new partner into a firm 
without the consent of all the partners ;* (7) Dissolution and 
retirement. If, from any cause whatsoever (as by death retire- 
ment, or expulsion) any member of a partnership ceases to be so 
the partnership is dissolved as between all the other members • (8) 
unless the partnership has been entered into for a fixed term, any 
partner may retire from it at any time. On the giving of notice 
of retirement, the partnership is dissolved to this extent that the 
Court will compel the parties to act as partners in a partnership 
existing only for the purpose of winding up the affairs.* As a 
partnership of no fixed duration may be dissolved at any time 
no specific performance will be granted of an agreement to enter 
into such a partnership. See “ Contract ,” p. 168 f (9) where a 
partnership has been entered into for a fixed term, no partner 
can, during such term, retire, except with the consent of all the 
partners, nor can he be expelled by his partners for any cause 
whatever, except by order of Court : as to the principles which 
apply in expelling a partner when a power of expulsion is con- 
ferred by the partnership contract, see “By-Laws” pp. n 7) „8 
and note to p. 1x8 • (10) partnerships, whether entered into 'for a 
fixed term or not, are dissolved by the death of any partner 7 
In the absence of an agreement to that effect the representatives 
of a deceased partner have no right to succeed him in the 
firm. As a general rule, however, the executors of a deceased 
partner are entitled to have the existing contracts of the firm 
carried out to completion in order to ascertain their testator’s 
share of the profits resulting therefrom, his estate being liable to 
contribute rateably to the resulting loss, if any. 8 Where the 
partners have an account at a banker’s, upon the death of one 
partner the survivor has a right to draw cheques upon the part- 
nership account.? The death of a partner dissolves the partner- 
ship not only as regards the deceased, but also (unless there is 
some agreement to the contrary) as regards all the other partners. 

A partnership is in all cases dissolved by its business being pro- 
hibited by law. 1 6 y 

. If a partnership entered into for a fixed term be con- 
tinned after such term has expired, the rights and obliga- 
tions of the partners will, in the absence of any agreement to the 
contrary, remain the same as they were at the expiration of the 
term, so far as such rights and obligations can be applied to a 
partnership dissolvable at the will of any partner. 2 


4) See 9 Bing. 68. 

Sj i Swanst., p, 508. 

6 ) Act I of 1877, s. 21 ( d ). 

7) Act IX of 1872, s. 253. 



L. R„, 9 Ch., 336. 

8 Ch. Div.„ 444. 

Act IX of 1872, s. 255, 
ib. s s. 256. 
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Duties of partners. — (i) Partners are bound tn r-> 
business of the partnership for the greatest common .a 17 ° n the 
be just and faithful to each other, and to render true to 

full information of all things affecting the partnership to T * ^ 
ner or his legal representatives. ( 2 ) A partner must Jr 
the firm for any benefit derived from a transaction affo^ 11111 ^ 0 
partnership. See “ Trusts and Trustees .-3 „ ? affecting the 

are partners in trade. C, without the knowing' of A X 
obtains for his own sole benefit a lease of the hont £ B ’ 
partnership business is carried on. A and B are the 

cipate, if they please, in the benefit of the lease.- J A f 
C carry on business together in mrtnprcihirk r 

between Bombay and London. P D, a merchant??* 8 ^ ading 
whom they make their consignments, secretly allows C ad 0 "’ ** 
the commission which he receives unnn sLk • hare of 
consideration of C’s using his influenced ohh fn ,? ons 'S n ™ e nts, in 
for him. C is liable toac^ 

ceived by him. (i) Tf n mri-nor •, u m , r mone y so re- 

consent of the other partners, carriesdndidfo kn0wled 8 e and 
or interfering with that of the firm Ha \ business competing 

for all profits made in such businessman^ ^ to the 

to the firm fo, any lots occaaioneJ'.Sreb,” 

nership property must be anDlied in th« tf* 11 . 7 parfcner > part- 
of the debts 3 of fhe firm and^if foam S anyJu “W* 

of each partner must be applied in navment l - ’ then the share 
or paid to him. The separate l ° f hlS se P arate debts 
applied first in the payment of his separate dehf P art , n8r must be 
(if any) in the payment of the debts $ the firm? the surplus 

mg cases When a panne, Gne, tfSSd 

(3) when a partner, other than the nan-nw ent debtors, 

act by which the whole interest of rt ® s has done any 

gunty of mhsconatt.. in the 2" ^“^'0^ 


3) See Act XI of 1882, s. 88. 

4) 17 Ves., 298. 


6) ib.fS l872 ’ SS - 257 ’ 2s8 ' 2 S9. 
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towards his partners ; (6) when the business of the partnership 
can only be carried on at a loss. 7 

Winding 1 up. — After a dissolution of partnership, the rights 
and obligations of the partners continue in all things necessary 
for winding up the business of the partnership. Where necessary, 
as in cases of mismanagement or misconduct of a partner, the 
Court will appoint a receiver (see “ Receivers ”). Such an appoint- 
ment prevents the partners from taking any part in the winding up. 
The dissolution of a partnership may be brought about either by 
a suit for that purpose or by consent. Where a partnership is thus 
already dissolved a suit may yet be brought for the purpose of 
winding up the dissolved partnership, Where a partner is entitled 
to claim a dissolution of partnership, or where a partnership has 
terminated, the Court may, in the absence of any contract to the 
contrary , wind up the business of the partnership, provide for the 
payment of its debts and distribute the surplus according to the 
shares of the parties respectively. 8 

Revocation of continuing guarantee by change in 
firm. —A continuing guarantee, given either to a firm or to a 
third person, in respect of the transactions of a firm, is, in the 
absence of agreement to the contrary, revoked as to future trans- 
actions by any change in the constitution of the firm to which, or 
in respect of the transactions of which, such guarantee was given.s* 
See “ Indemnity and Guarantee,” p. 309. 

Notice of dissolution. — Persons dealing with a firm will not 
be affected by a dissolution of which no public notice has been 
given unless they themselves had notice of such dissolution. 1 
As regards the general public a public notice is sufficient. But to 
old customers of the firm an express or specific notice by circular 
or otherwise must be given. 2 

Adjustment of accounts after dissolution. — Losses must 
be paid, first out of profits, next out of capital, and lastly by having 
recourse to the partners individually. The assets should be applied 
in paying (1) the debts and liabilities of the firm to non-partners ; 
(2) to each partner rateably what is due from the firm to him for 
advances as distinguished from capital ; and (3) to each partner rate- 
ably what is due from the firm to him in respect of capital. {4) 
The ultimate residue, if any, will then be divisible as profit between 
the partners in equal shares, unless the contrary can be shown.s 

7 ) Act IX of 1872, s. 254. 

8) ib. f s. 265, substituted for the original by Act IV of 1886. 

9) ib.^s.^260 : cf. 19 & 20 Vic. , cap. 97, s. 4 : (Mercantile Law Amendment 

1) Act IX of 1872, s. 264: 3 Esp.. 248. 

.2} I. L, R., 8 Cal., 678. 

1 3) Lind., 806. 
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The Good-will of a business is part of the assets of the firm 
and therefore under a provision in the partnership articles for 
valuation of the partnership property, the good-will is matter for 
valuation^ On the death of a partner in a firm the good-will does 
not survive to the remaining partners. s The sale of the good-will 
of a business does not, in the absence of express covenant, prevent 
the vendor from dealing with the former customers. 6 

Assignment of share. — An assignment of a share in a 
partnership concern is not illegal or void as between the parties 
to the assignment, but only so far void as between those parties 
and the other partners as to cause an immediate dissolution of the 
partnership. In other words one partner cannot by assigning his 
share make any one else a partner in his stead with his co-part- 
ners; therefore upon his assigning his share the partnership 
ceases to exist unless the other partners consent to accent the 
assignee as a partner in his place. If they do consent the part- 
nership may continue to be carried on as before. If no assent 
is given by the other partners to the assignment, the assignee is 
upon dissolution at liberty to sue for an account and for distribu- 
tion, not as a partner, but as assignee of the right of his assignor 
in the partnership property.? 

Burden of proof as to relationship in cases of partners, 
etc. — When the question is whether persons are partners , land- 
lord and tenant, or principal and agent, and it has been shown 
that they have been acting as such, the burden of proving that they 
do not stand, or have ceased to stand, to each other in those 
relationships respectively, is on the person who affirms it. 8 

4) 13 Ch. D.,863: 47 L. J. Ch.,773. 

5) 27 Beav., 446. 

6 1 Si L. J. Ch. App. cra. But see L. R., 13. Eq„ 322 : 14 Ch. Div., 596. 

7 ) !• h* R., 10 Cal., 672. Act IX of 1872, s. 253, cl. 6. 

8) Evidence Act, s. 109. 


PENSIONS AND SALARIES. 

Authorities— A ct XXIII of 1871 : Civil Procedure Code • Act XXI of rsafi * 
Act IV of 1882 (Transfer of Property) : Cases cited. ' 

Claims for : to whom made.— Any person having a claim 
relating to any pension, or grant of money, or land revenue confer- 
red or made by the British or any former Government, should prefer 
such claim to the Collector of the District, or Deputy Commissioner, 
or other officer authorized m this behalf by the Local Government 
who will dispose of such claim in accordance with the rules pre- 
scribed from time to time by the Chief Revenue authority. 1 

Civil suit for pension. — No Civil Court can entertain any 
claun relating to any such pension or grant except upon receiving 
a certificate from the Collector, &c., that the case may be tried. It 
cannot, however, make any order or decree in any suit by which 
the liability of Government to pay any such pension or grant is 
affected directly or indirectly. 2 Thus suits under the Pensions Act 
require sanction ; but if the requisite sanction is obtained before 
decree, the original defect is cured.3 

Pensions for lands held under grants in perpetuity. 

I he provisions in the preceding paragraph do not apply to any 
mam of the class referred to in section 1, Madras Act No. IY of 
1862 ; or pensions granted by Government previous to 1871 in the 
territories respectively subject to the Lieutenant-Governors of 
Ben 0 al and the North-West Provinces, either wholly or in part, as 
an indemnity for loss sustained by the resumption by a Native 
Government of lands held under sanads purporting to convey a 
right in perpetuity. These pensions are not liable to resumption 
on the death of the recipient, are capable of alienation and descent, 
and may be sued for and recovered in the same manner as any 
other property. 4 3 

Mode of payment of. — All pensions or grants by Government 
01 money or land revenue are payable by the Collector, Deputy 
Commissioner, or other duly authorized officer subject to the rules 
in force, prescribed by the Chief Revenue authority.® 

°°^ U * a V.? n -- The Local Government may, with the con- 
0 , le h°Wer, order the whole or any part of his pension, or 
grant of money, or land revenue to be commuted for a lump sum 
on such terms as may seem fit 6 


1) Act XXIII of 1871, s. 5. 

2 l IN ss * 4, 6. See s. 9, ib. 

3) I. L. JR., 8 Cal., 422. 


4) Act XXIII of 1871, s. 7* 

5) ib., s. 8. See s. 9, ib. 

6 ) ib., s. xo. 
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Pension cannot be attached. — No pension granted or con- 
tinued by Government on political considerations, or on account 
of past services, or present infirmities, or as a compassionate allow- 
ance, and no money due or to become due on account of any such 
pension or allowance is liable to seizure, attachment, or sequestra- 
tion by process of any Court in British India, at the instance of 
any creditor, for any demand against the pensioner, or in satisfac- 
tion of a decree or order of any such Court . 7 Stipends and gratui- 
ties allowed to Civil and Military pensioners of Government and 
political pensions are not liable to attachment or sale whether 
before or after they are actually payable : nor can such stipends 
and political pensions be transferred . 8 9 The above-mentioned provi- 
sions apply to Government pensions only: private pensions can be 
attached as debts ; but the sums attached must not be inchoate, 
but arrears existing and definite (v. post)? 

Assignments in anticipation of pension are void.— All 
assignments, agreements, orders, sales and securities of every kind 
made by the person entitled to any such pension, pay, or allowance 
in respect of any money not payable at or before the making there - 
of on account of any such pension, pay, or allowance, or forgiv- 
ing or assigning any future interest therein are null and void . 1 

Rewards to informers. — Whoever proves to the satisfaction 
of the Local Government that any pension is fraudulently or un- 
duly received by the person enjoying the benefit thereof, is entitled 
to a reward equivalent to the amount of such pension for the period 
of six months . 2 


Oudh Wasikas. — The allowances known as the A manat 
Wasikas, the Zamanat Wasikas and the Loan Wasikas are pern 
sions within the meaning of the Pensions Act . 3 

Attachment and transfer of salaries. — The principle 
upon which Courts have held pensions and salaries of public 
officers inalienable, is, either that they are given to keep up the 
dignity of the office, or to ensure a discharge of its duties. And 
it has been held in either case, that it is against public policy to 
assign such a salary .4 A public office cannot be transferred, nor 
can the salary of a public officer, whether before or after it has 
become payable . 5 The following is not liable to attachment or sale, 
viz . : (a) The salary of a public officer or of any servant of a 
Railway Company, or local authority to the extent of — (i) the whole 
of the salary where the salary does not exceed Rs. 20 monthly; 


7) Act XXIII of 1871, s. xi. 

8) Civ. Pr. Code, s. 266 (g )-~ (see “At. 

tachment p. 72) : Act IV of 1882 
(Transfer of Property), s. 6 {g,) 

9) 8 B. L. R., 195, 196 : 6 C. L. R„ 19. 


1) Act XXIII of 1871, s. 12. 

2) ib., s. 13. 

3) Act XXI of 1886. 

4) See 3 M. I. A., 443. 

5) Act IV of 1882, s. 6 (/). 
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Hi) Rs. 20 monthly where the salary exceeds Rs. 20, and does not 
exceed Rs. 40 monthly ; and (ill) one moiety of the salary in anv 
other case, (b) Any allowance declared by a Governor or Lieute 
nant-Governor to be exempt from liability to attachment or sale in 
execution of a decree. The particulars mentioned in clause (a) 
are exempt from attachment or sale whether before or after thev 
are actually payable. 6 J 

6 ) Civ. Pr. Code, s. 2 66, (/*), (m). See " Attachment, » p. 72 . 





POSSESSION. 

AUTHORITIES— Act I of 1877 (Specific Relief): Act ‘XV of 1877 (Limitation 
Commentaries on the same by H. T. Rivaz : Act IX of 1872 ( r™f 00 : 
Criminal Procedure Code: Commentaries on the Limitation Act bi W 1 
Starling, x886 : Act XV of 1882 (Presidency Small Cause Courts) f Ca/es^L?’ 

Protection given to possession.— Mere possession of nm 
perty (moveable or immoveable) is protected by law quite anart 
from any question of right of ownership. So where (as in a lead 
mg case) a sweep had found a jewel which he took to a jeweller to 
examine, and the jeweller took the jewel, returning the socket onlv 
to the sweep, it was held that the latter might maintain an action 
for wrongful detention, and was entitled to the jewel, as the finder 
and possessor thereof, against all the world, except the true 
owner. 1 So also mere possession of immoveable property is 
protected both in the Civil and Criminal Courts. The relief ofven 
by the latter is mainly granted to prevent breaches of the peace 
and to secure public tranquillity by obliging owners of property 
to seek the aid of the Courts in establishing their rights instead 
of themselves endeavouring, by private efforts, to enforce them 
The relief given by both the Criminal and Civil Courts is onlv 
of a temporary nature, that is, the Courts will only uphold mere 
possession pending the determination of the question of title and 
ownership in a competent Court. If the person who seeks to 
recover the property against the possessor, does not within a 
certain time (fixed by the law of limitation) take steps to obtain a 
decision of the question of title from a competent Court, the rfoht 
of the possessor becomes indefeasible by effluxion of time (v post) 
Chose in possession— See “ Action and Actionable Claim'" 
p. 18. ’ 

Saits for the possession of immoveable property — 

If any person is dispossessed without his consent of immoveable 
property otherwise than in due course of law, he, or any person 
claiming through him, may, by suit, recover possession thereof 
notwithstanding any other title that may be set up in such suit » 
No suit of this kind can be brought against the Government. 
There is no appeal from any order or decree passed in such suit 
nor any revision thereof. 3 The suit must be brought within 
six months of the time when the dispossession occurs.4 This 
provision of the law does not abridge in any way any rights 
possessed by a plaintiff, but is intended to give him the right 
if illegally dispossessed, to have his possession restored without 


1) Bee Act I of 1877, s. 10, and post, 

2) Act I of 1877, s. 9, 


3) ib. 

4) Act XV of X877, Art, 3, 
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reference to the title on which he holds , or to that which his 
dispossessor asserts (i.e., all the plaintiff is required to do is to 
prove possession). The plaintiff may, if he likes, institute a suit 
in the ordinary course to establish his title to the propertv and 
to recover possession. 5 But land to which the plaintiff fails to 
make out a title cannot be recovered on the giound of previous 
possession merely, except under this section, 6 the object of which 
is to discourage proceedings calculated to lead to serious breaches 
of the peace, and to provide against the party who has taken the 
law into his own hand deriving any benefit thereby.? 

Suits for the possession of moveable property —A Der 
son entitled to the possession of specific moveable propertv mTv 
recover the same in the manner prescribed by the Civil Procedure 
Code. 7 8 A special or temporary right to the present possession of 
property is sufficient to support a suit under this section • e <r 
A deposits books and papers for safe custody with B b’ loses 
them, and C finds them, but refuses to deliver them to'B when 
demanded B may recover them front C, subject to C’s right 
if any, to be compensated for the trouble and expense incurred 
by him to preserve the goods and to find out the owner .9 See 
.bailment. I he following is an instance of a mere temporary 
right of possession : A, a warehouse keeper, is charged with 
the delivery of certain goods to Z, which B takes out of A’s 
possession. A may sue B for the goods.* A trustee may sue for 
the possession of property to the beneficial enjoyment of which 
the person for whom he is trustee is entitled. 2 

Eights as to letters.— A person who sends a letter to 
another gives that other a qualified property in the letter for the 
purposes of reading and keeping it. But the gift is so restrained 
that beyond the purposes for which the letter was sent, the pro- 
perty is still m the sender. Thus, if the receiver threatens to 
publish a letter, the water (in whom the copyright is vested! 
may obtain an injunction to restrain him. The receiver of a 
letter may bring an action against the writer to recover it if he 
has got it back into his possession, and withholds it • e A 
receives a letter addressed to him by B. B gets back th* 

.i.ta. A’s consent. A h„ snch “eSn i enfflS 

h.m to recover it from B, and of course from any third person. 3 


ISIKS&b 31 

I Of i8 77 , s. q. 73 ‘ t 02 xr 54 L. J. Ch 293 : n C. 

8) Act I of i8 77j s 9 io. ' N * 139 * 54 L. J. Ch., 293. 


7 -r T 9 - zi \ > • 5* Joeav., 462 : 

2 Ves. and B., 19 : 2 Swanston, 
i 02 x * 54 L . J. Ch., 293 : lx q 

B , N. S., 139: S4L.J.Ch., 293. 
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When possessor may he compelled to specifically 
deliver. — Any person having the possession or control of a 
particular article of moveable property, of which he is not the 
owner, may be compelled specifically to deliver it to the person 
entitled to its immediate possession, in any of the following 
cases : — (a) When the thing claimed is held by the defendant as 
the agent or trustee of the claimant ; {&) when compensation in 
money would not afford the claimant adequate relief for the loss 
of the thing claimed : e,g. % Z has got possession of an idol belong- 
ing to A’s family, and of which A is the proper custodian. Z 
may be compelled to deliver the idol to A ; (c) when it would be 
extremely difficult to ascertain the actual damage caused by its 
loss : e.g.> A is entitled to a picture by a dead painter and a pair 
of rare china vases. B has possession of them. The articles are 
of too special a character to bear an ascertainable market value. 
B may be compelled to deliver them to A ; (d) when the posses- 
sion of the thing claimed has been wrongfully transferred from 
the claimant* 

Claim to possession of property attached or taken in 
, execution — See “ Attachment p. 75, and “ Execution ” 

Ejectment suits.— In such suits the defendant may have 
nothing but possession on which to rely, and yet will succeed if 
the plaintiff fails to establish his title. The burden of proof lies 
on the plaintiff, who must stand or fall by the strength of his own 
and not by the weakness of the defendant’s title. 

Acquisition of ownership by possession.— Possession is 
evidence of title. Possession without title, if held for the period 
of time and under the conditions prescribed by the law of limita- 
tion, creates title. At the determination of the period limited to 
any person for instituting a suit for possession of any property, 
his right to such property is extinguished. 4 5 (1) A suit for pos- 
session of immoveable property, when the plaintiff, while in 
possession of the property, has been dispossessed, or has discon- 
tinued the possession, must be brought within twelve years of 
the date of the dispossession or discontinuance. The plaintiff 
must prove that he was possessed and dispossessed of immove- 
able property within twelve years before the time when he filed 
his suit 6 “ Dispossession ” occurs when a person comes in and 
drives another out of possession. “ Discontinuance ” means 
an abandonment of possession by one person followed by the 
actual possession of another person.? (2) Like suit, when the 


4) Act I of 1877, s. 11. 

5) Act XV of 1877, s. 28. 

6) Art. 142, Act XV of 1877 (Limi- 

tation) ; I. L. R., 9 Cal. 744 
, . (F. B, 


7) 14 Ch. D. , 537 : Starling, p. 196 i 
10 Ir. L. R., 514 ; 6 Bom. H, C. 
Rep., 129. 
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plaintiff has become entitled by reason of any forfeiture or breach 
of condition, must be brought within twelve years of the time 
when the forfeiture is incurred or the condition is broken 8 
(3) A suit for possession of immoveable property or any interest 
therein not otherwise specially provided for by the Limitation 
Act, must be brought within twelve years of the date when the 
possession of the defendant becomes adverse to the plaintiffs 
Under this article the plaintiff need not (as in the case of suits 
under Art. 142 (v. ante) prove possession within twelve years but 
as soon as title is shewn in the plaintiff the defendant must prove 
twelve years’ adverse possession in order to establish his defence. 1 
Adverse possession is possession by a person holding the 
land, on his own behalf, or on behalf of some person other” than 
the true owner, the true owner having a right to immediate pos- 
session. If by this adverse possession the Statute of Limitation 
is set running, and it continues to run for twelve years then the 
title of the true owner is extinguished and the person in posses- 
sion becomes the owner. 2 See “ Easements and Licenses .” 

Procedure where dispute concerning land, etc is like 
ly to cause breach of the peace.— Whenever a District Muris 
Irate, a Sub-divisional Magistrate, or Magistrate of the first class is 
satisfied from a Police report or other information that a dispute 
likely to cause a breach of the peace exists concerning any tangible 
immoveable property, or the boundaries thereof, within the focal 
limits of his jurisdiction, he may make an order in writing statin* 
the grounds of his being so satisfied, and requiring the parties 
concerned in such dispute to attend his Court, in person or bv 
pleader, within a time to be fixed by such Magistrate, and to put 
m written statements of their respective claims as respects the fact 
of actual possession of the subject in dispute. The Magistrate 
must then, without reference to the merits of the claims of any such 
parties to a right to possess the subject of dispute, pe.use the state- 
ments so put m, hear the parties, receive the evidence produced bv 
them respectively consider the effect of such evidence, take such 
further evidence (if any) as he thinks necessary, and, if possible 
decide, whether any and which of the parties is then in such 
possession of the said subject. If he decides that one of the 
parties is then in such possession of the said subject, he will 
issue an order declaring such party to be entitled to retain dos- 
session thereof ^ evicted therefrom in due course of law and 

forbidding all disturbances of such possession until such eviction. 


8) Act XV of 1877, Art. 143, 

9) ib», Art. 144 ; as to suits for pos- 

session, by mortgagees a«d pur- 
chasers see Arts. 135 — 138, 


1) Starling, p. 196. I. L. R 
: , 374. .■ 

2) Per Markby, J. I. L, R 

3 ^ 


I. L, R., 10 Cal., 


33 
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It is always open to a party so required to attend to show that no 
such dispute as alleged exists or has existed, and the Magistrate 
may thereupon stay all further proceedings. 3 

Attachment of property. —If the Magistrate decides that 
neither party is in such possession, or is unable to decide which 
of them is in possession, he may attach the property until a 
competent Civil Court has decided who is the person rightfully 
entitled to possession . 4 

Recovery of possession of immoveable property in the 
Small Cause Court.— When any prison has had possession of 
any immoveable property within the local limits of the jurisdic- 
tion of a Presidency Small Cause Court, and of which the annual 
value at a rack rent does not exceed Rs. 1,000, as the tenant, or 
by permission of another person, or of some person through whom 
such other claims, and such tenancy or permission has determin- 
ed or been withdrawn, arid such tenant or occupier, or any person 
holding under or by assignment from him (hereinafter called the 
occupant), refuses to deliver up such property in compliance with 
a request made to him in this behalf by such other pci son, such 
other person (hereinafter called the applicant) may apply to the 
Small Cause Court for a summons against the occupant, calling 
upon him to show cause why he should not be compelled to deli- 
ver up the property , 5 If the occupant d< es not appear at the time 
appointed, and show cause to the contrary, the applicant, if the 
Court is satisfied .that he is entitled to apply under the preceding 
section, is entitled to an order addressed to a bailiff of the Court 
directing him to give possession of the property to the applicant 
on such day as the Court thinks fit to name in the order. Such 
an order justifies the bailiff in entering on the property and giving 
possession. The applicant, if entitled to possession, will not be 
deemed a trespasser for any error in the proceedings ; hut ihe 
occupant may sue for compensation . 6 An application for an order 
by an applicant not entitled is deemed to be an act of trespass, 
even though no possession is taken under the order . 7 Recovery 
of the possession of any immoveable property under the above- 
mentioned provisions is no bar to the institution of a suit in the 
High Court for trying the title thereto . 8 

See Index . 

6) ik, ss. 43—45. 

7) ib., ss. 46, 47. 

8) ib., s. 49. 


3) Cr. Pr. Code, s. 145. 

4) ib., s. 146. , ; 

5) Act XV of 1882, ss. 41, 42. 


POWER-OF- ATTORNEY. 

Authorities— Act VII of i83a : Act IX of 1872. 

A power-of-attoraey is a writing authorizing another person 
who, in such case, is called the attorney of the person for donee of 
the power) appointing him to do any lawful act in the stead of 
another, as to receive rents, debts, to make appearance and appli- 
cations in Court, etc. (ft p. 43). It may be either general or spe- 
cial-to do all acts, or to do some particular act. The nature of rhi, 
instrument is to give the attorney the full power and authority of 
tue maker to accomplish the act intended to be performed • some 
times it ts revocable, sometimes not; if it is "an authority coupled 
with an interest, if the attorney is authorized to collect debts 
and to pay thereout a dent due to himself, the power cannot be 
revoked to the prejudice of such interest. Revocable powers may 

p. Ts - cr y act party or by operation ° f law 

Acts done under power.— The donee ofa power-of-attorn™ 
may, if lie thinks fit, execute or do any assurance, instrument or 
thing m and with his own name and signature, and his own seal 
when sealing >s required, by the authority of the donor of the 
power ; and every assurance, instrument and thing so executed 
and done, is as effectual m law as if it had been executed or done 

seal, of the^ionor thereof.* 11 ^ and With the si S nature “d 

Payment by attorney without notice of death etc 

Any person making or doing any payment or act in good faith ' in 
pursuance of a power-of-attorney, will not be liableln re nect of 
the payment or act by reason that, before the paymentor act the 
donor of the power had died, or become lunatic, of unsound mind 

al b fk n ^ rUPt ° r Insolve " t ’ or had evoked the power, if the f.ct of 
death, lunacy, unsoundness of mind, bankruntcv f 

revocation was not, at the time of the payment nr’ “ f1 y ° r 
the person making or doing the same 3 Th L / ■ ’ k " own t0 

»«ec, right ag S„„ p", r ? 0 f™ , peSi SerS.riT 


1) Act IX of 1S72, s« 202 : Wharton’-? , - 

Law Lexicon. either before or after this Act 

2) Act VII of 1882, s. 2. This section . - com e S mto force (24th Feb. 1882). 

applies to powers-of-attornev b 'iJ s „ e f 5 0n a PP lies on V 


applies to powers- of-attornev 
created by instruments executed 


to payments and acts made or 
done after this Act comes into 

■iQrce;*Vv^ 
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Power-of-attorney of married women. — A married 
woman, whether a minor or not, has power as it she were unmarried 
and of full age, by a non-testamentary instrument, to appoint an 
attorney on her behalf for the purpose of executing any non- 
testamentary instrument or doing any other act which she might 
herself execute or do; and the provisions of the Act relating to 
instruments ovatinu powers-of-attorney apply thereto . 4 

Deposit of original instruments in Court. — (a) An instru- 
ment creating a power-of-attorney, its execution being verified by 
affidavit, statutory declaration or other sufficient evidence, may, 
with the affidavit or declaration, if any, be deposited in the High 
Court within the local limits of whose jurisdiction the instrument 
may be. (l>) A separate file of such instruments is kept, and any 
person may search that file and inspect every instrument so depo- 
sited and obtain a certified copy of it. (c) A copy of an instrument 
so deposited may be presented at the office, and may be stamped 
or marked as a certified copy, and when so stamped or marked 
becomes and is a certified copy, {d) A certified copy of an instru- 
ment so deposited, is considered, without further proof, sufficient 
evidence of the contents of the instrument and of the deposit 
thereof in the High Court, (e) The fees chargeable for depositing 
powers-of-attorney, searching the file and obtaining copies are 
regulated by the High Courts. Throughout British Burmah the 
Court of the Recorder of Rangoon is for the purposes above- 
mentioned deemed to be a High Court . 5 

Form of power— -See Appendix. 

4) Act VII of 1882, s. 5. This section applies only to instruments executed 

after this Act comes into force. 

5) ib„ ••'$. 4. This section applies to instruments creating powers-of-attorney 

either before or after this Act comes into force. 
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PROBATE. 

Authorities— Act X of 1865 (Succession) : Act V of tRRt , 

ministration) : Evidence Act : Act XXI of 1870 (Hindu Wills) : oSes^to^' 

Nature of. On the death of a person leaving a will appoint- 
ing an executor, the latter should take steps to prove before a 
competent Court of Justice that the will has been executed by 
the testator. When the will has been duly established, that is 
shown to be the genuine will of the testator, and to have been 
executed by him in a sound mind and with the formalities pre- 
scnbed by law (see Wills”), “probate” will be given to theexe 
cutor propounding the will. “Probate” means thecopy ofa will 
certified under the seal of a Court of competent jurisdiction, with a 
grant of administration to the estate of the testator 1 A srrant of 
probate when made is conclusive proof of a will aaainst 
ali the world. It may be shown that the grant wa7Jevokef(v 
post), for that is the further act of the same Court ; or that it was 
forged, for that shows it was not the act of the Court at all • or 
that it was granted by a Court that had no jurisdiction, for then it 
is a nonentity. But it cannot be shown that the testator was mad 
or the will was forged, for those facts might have been alleged in 
opposition to the grant of administration. 2 Probate is also con- 
clusive proof of the legal character of the person appointed exe- 
cutor thereof : * it is a judicial recognition of his executorship 
authorizing and empowering him to perform all the acts of Ids 
office in respect of the estate of the deceased.* Probate simnlv 
establishes the fact of the will Where P / y 

probate of a will is mad tbm&fide the Court will not go into ques- 
tions of title wuh reference to the property of which the will^nur 
ports to dispose. The grant of probate does not prejudic^the rights 
of any person who claims the property.s Since the will and/or 
probate is the foundation of the executor’s title, the executor may 
before probate act as effectually in almost all matters relating to 
his office, as if probate had been granted. Yet probate is the 

confirmation and authenticated evidence of the exei 

tor s title, and the investment of the executor with the character 
which it declares to belong to him and with the full and complete 
powers which attach to his office : for the executor as sSch! befoS 

AC lsl°l l 36S ' S ' 3: ActVof 3) Evidence Act, s. 41. Sec “Judg. 


iSSt, s. 3, ' “I- v 

2) 2 Smith, L. C t 827. See 8 B. L 
K., 20S. 


ments and Decrees *' p. 

4) See “ Executor" p. 24c; 

5 ) h t. R., 4 Cal. 1 : 2 C. L. R., e 77i 

8 C. L. R., 287. 577 
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obtaining probate, cannot maintain an action. In the case of the 
wills of persons governed by the Indian Succession Act and Hindu 
Wills Act, 6 no right as executor or legatee can be established in 
any Court of Justice, unless a Court of competent jurisdiction 
shall have granted probate of the will under which the right is 
claimed or letters of administration with copy annexed of authenti- 
cated copy of will proved abroad. 7 In the case of the wills of 
persons not so governed {viz., Hindus, Mahommedans and Bud- 
dhists not subject to the Hindu Wills Act), it is necessary to 
obtain either probate or administration or a succession certificate 
before recovery can be had through the Courts of debts due from 
debtors of a deceased person, by any person claiming to be en- 
titled to the effects of a deceased person or to any part thereof. 8 
The grantee of probate has alone power to sue, or otherwise act 
as representative of the deceased, throughout the province in 
which the same may have been granted, until such probate shall 
have been recalled or revoked . 9 The effect of probate when 
granted is to establish the will from the death of the testator and to 
render valid all intermediate acts of the executor as such. 5 Pro- 
bate like administration may be granted subject to exception, and 
whenever a grant with exception of probate has been made, the 
person entitled to probate of the remainder of the deceased’s 
estate may take a grant of probate of the rest of the deceased’s 
e-tate : 2 eg, a testator appoints one executor for a special purpose, 
or a specific fund only, and another executor for all other purposes; 
the latter may take probate save and except that purpose or fund.s 
To whom granted. — Probate can be granted only to an 
executor appointed by the 'will,* It cannot be granted to any 
person who is a minor or is of unsound mind ; 5 nor to a married 
woman without the previous consent of her husband. 6 When 
several executors are appointed, probate may be graned to them 
all simultaneously or at different times : e.g, A is an executor of 
B ? s will by express appointment, and C an executor of it by im- 
plication. Pronate may be granted to A ana C at the same time, 
or to A first and then to C, or to C first and then to A. Winn 
probate has been granted to several executors, and one of them 
dies, the entire representation of the testator accrues to the 


6) Act XXI of 1870 (applies to the 9) 

wills of Hindus, jainas, Sikhs 
and Buddhists in the Lower i) 
Provinces of Bengal and the 2) 
towns of Madras and Bombay). 3) 

7) Act X of 1865, ss, 187, 180 : Act 4) 

.XXI of 1870, sTS'fYAet of. -.5); 
1881 ;-s. 5. See a Executor? 

P. 246. . 

^8) See “ Administration" pp. si, 26, 

, 29 : and '* Executor ?- p 246, 


Act X of' 1865, s. 260 : Act V ' of 
1881, s. 82. 
ib., s. 188 : ib., s. 12. 
ib. , ss. 226, .228'': ib., ss. 42, 44. 
See u Administration ? p. 27. 

See “ Executor? pp. 246, 247. 

Act X of 1865, ss. 181, 183: Act 
V of 1881, ss. 6, 8. 

Act X of 1865,, s. 183 : this provision 
is not incorporated in Act V of 
1881. 
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surviving executor or executors.? If an executor be appointed for 
any limited purpose specified in the will, the probate will be 
limited to that purpose, and if he should appoint an attorney to 
take administration on his behalf, the letters of administration, 
with the will annexed, will accordingly be limited. If an exe- 
cutor appointed generally give an authority to an attorney to 
prove a will on his behalf, and the authority is limited to a parti- 
cular purpose, the letters of administration, with the will annexed, 
will be limited accordingly. The grant follows the terms of the 
power. 8 If the executor to whom probate has been granted has 
died leaving a part of the testator’s estate unadministered, a new 
representative may be appointed for tne purpose of administering 
such parr of the estate.^ Grants of effects unadministered are 
technically called “ grants de bonis non ” or “ de bonis non adminis- 
tratis” See “ Administration ” and “ Executor” 

Jurisdiction to grant. — The High Court has concurrent 
jurisdiction with the District Judge in the exercise of all the powers 
conferred upon the District Judge. 1 Tne latter has jurisdiction 
to grant and revoke probate and letters of administration in all 
cases within his district : it must appear that the testator or in- 
testate, as the case may he, bad a fixed place of abode, or some 
property within the jurisdiction of the Judge. Tne High Court 
has power to appoint judicial officers to act for the District Judge 
as delegates in non-contentions cases. Grants may be made by 
delegates if it appear that the testator or intestate, as the case 
may be, at the time of his death resided within the jurisdiction of 
such deleg 1 te. 2 

Procedure. — The Code of Civil Procedure (except where 
otherwise specially provided) regulates all proceedings of the Dis- 
trict Judge’s Court in relation to probate and administration. In 
contentious cases the proceedings take, as nearly as may be, the 
form of a regular suit, in which the petitioner for probate or letters 
of administration, as the case may be, is the plaintiff, and the per- 
son who appears to oppose the grant, the defendant. Every order 
made by a District Judge is subject to appeal to the High Court 
under the rules contained in tne Civil Procedure Code, applicable 

to appeals 3 

Protection of property until probate or administration 
and. otherwise. — Until probate is granted or an administrator is 

7) Act X of 1865, ss. 184, 186 : Act V 73. Sections 235A, 241A, 253 A, 

of 1881, ss. 9, 11. have been added by the Dis- 

8} ib., ss. 219, 220 ib., ss,. 35, 36. trict Delegates Act (VI of 1881). 

9} ib., s. 229: ib., s. 43. 3) ib., ss. 238, 261, 263: ib., ss. 55, 

:t\ ib., s. 264: ib., s. 87. 83, 86. See “ Appeal , Revision^ 

2} ib., ss. 235, 240, 241, 235A, 241A, Review and Reference 

253A : ib., ss. 51, 56, 57, 52, 58, 
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constituted the District Judge within whose jurisdiction any part 
of the property of the deceased person is situate is authorized 
and required to interfere for the protection of such property at 
the instance of any person claiming to be interested therein, and 
in all other cases where the Judge considers that the property 
incurs any risk of loss or damage; and for that purpose, if he 
shall see fit, to appoint an officer to take and keep possession of 
the property.* See “Intestacy” p. 347. 

Order to produce testamentary papers. — The District 
Judge may order any person to produce and bring into Court any 
paper or writing, being or purporting to be testamentary, which 
may be shown to be in the possession or under the control of such 
person ; and if it be not shown that any such paper or writing is 
in the possession or under the control of such person, but there 
is reason to believe that he has the knowledge of any such paper 
or writing, the Court may direct such person to attend for the 
purpose of being examined respecting the same.s 

No probate will be granted until after the expiration of 
seven clear days from the day of the testator’s death. 6 

Application for probate must be made by written petition 
with the will annexed, stating (1) the time of the testator’s death; 
(2) that the writing annexed is his last will and testament; (3) that 
it was duly executed (see “ Mills”); (4) the amount of the assets 
which are likely to come to the petitioner’s hands; (5) that the 
petitioner is the executor named in the will; (6) (when the applica- 
tion is to the District Judge) that the deceased at the time of his 
death, had his fixed place of abode, or had some property 
situate within the jurisdiction of the Judge, or (when the appli- 
cation is to a delegate) that the deceased, at the time of his 
death, resided within the jurisdiction of such delegate ,*(7) (when 
the application is to a High Court for probate intended to have 
effect throughout British India) that to the best of the petitioner’s 
belief no such similar application has been made to any other 
High Court, or where such application has been made, the High 
Court to which it was made, the persons by whom it was made, 
and the proceedings (if any) had thereon. The petition must be 
signed and verifier in the following form : — £c I (A.B.), the peti- 
tioner in the above petition, declare that what is stated therein 
is true to the best of my information and belief.” The petition 
must also be verified by at least one of the witnesses to the will 
(when procurable) in the manner or to the effect following : — u 1 
(CD.), one of the witnesses to the last will and testament of the 

4} Act X of 1865, s. 239: this provision 5) ib., s. 237 : Act V of 1881. s. 54. 

is not incorporated in Act V of 6) ib.. s. 2^8 : ib.. s. 80. 
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testator mentioned in the above petition, declare that I was 
present, and saw the said testator affix his signature (or mark) 
thereto \as the case may he), (or that the said testator acknowledged 
the writing annexed to the above petition to be his last will and 
testament Tn my presence).” A person making a false averment in 
anv petition or declaration is punishable for giving or fabricating 
false evidence. 7 In cases wherein the will is written in any 
language other than English, or the language of the Court, a 
translation of the will must be annexed to the petition. An 
application for probate or letters of administration, (see “ Admin- 
istration]') if duly made and verified, is conclusive for the purpose 
of authorizing the grant of probate or administration, and no 
such grant can be impeached by reason that the testator had 
no fixed place of abode, or no property within the district at the 
| time of his death unless by a proceeding to revoke the grant 
if obtained by a fraud upon the Court. 8 

Issue of citations. — The Judge or Delegate may examine the 
petitioner in person and require further evidence of the due 
execution of the will or the right of the petitioner to the letters 
? of administration as the case may be, and may issue citations 

j calling upon all persons claiming to have any interest in the 

[ estate of the deceased to come and s<-e the p-oceedings before 

| the grant of probate or letters of administration.^ 

Caveat on opposition to grant of probate or adminis- 
tration. — Any person intending to oppose the grant of probate 
, or letters of administration must lodge a caveat with the Judge 
or Delegate. The cave it must be to the following effect : — 
“ Let nothing be done in the matter of the estate of A. 3., late of 

, deceased, who died on the day of. 

at , without notice to C. £>., of 

After entry of the caveat no proceeding cnn be taken on a 
; petition for probate or administration until after notice g ven to 
the person entering the ca\ eat, called the caveator. 1 No pers >n 
is entitled to oppose the g^ant of probate or disput- the validity 
f of the will who has not got an interest in the estate of the 
deceased. 2 The opposition must be on grounds denying the 
right of the petitio er to a grant, or de nying the making or validity 
of the will (see “ Wills ”), but not on grounds denying the title 
of the testator to the property of which the will purports to dis- 
; pose, because the g-ant of probate does not prejudice the rights 
; of any person who claims the property (v. ante). 3 

7) See Penal Code, chap, xi, and 1881, ss. 62, 65, 66, 67, 68, 63, 6x. 

| . “ Oaths, Evidence and Witness- 9) ib., s. 250 : ib., s. 69. 

I es." 1) ib,, ss. 251 — 253 : ib., ss. 70 — 72. 

8) Act X of 1865, ss. 244, 246A, 247, 2) 15 W. R., 351. 

* 24 8 > 249, 245, 243 : Act V of 3) I. L. R., 4 Cal,, 1. 

i . ' '» 
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Form of grant. —The grant of probate is under the seal of 

the Court and in the following form : — “I , y Judge 

of the District of \or Delegate appointed for grant- 

ing probate or letters of administration in [here is inserted the 
limits of the Delegate's jurisdiction ] hereby make known that on 

the day of , in the year the last will 

of , late of , a copy whereof is hereunto an- 

nexed, was proved and registered before me, and that administra- 
tion of the property and credits of the said deceased, and in any 

way concerning his will, was granted to , the executor 

in the said will named, he having undertaken to administer the 
same, and to make a full and true inventory of the said property 
and credits, and exhibit the same in this C urt, within six months 
from the nate of this grant, or within such further time as the 
Court may from time to time appoint, and also to render to this 
Court a true account of the said property and credits within one 
year from the same date, or within such further time as the Court 
may from time to time -appoint.* 

Conclusiveness of probate or letters of administration. 
— Probate or letters of administration have effect, over all the 
property and estate of the deceased, throughout the province in 
which the same is or are grmted, and arc conclusive as to the re- 
presentative title against all debtors of the deceased, and all per- 
sons holding property which belongs to him, and afford full 
indemnity to all debtors paying their debts, and all persons deliv- 
ering up sucn property to the person to whom such probate or 
letters of admmistrati m have been granted : provided that probates 
and letters of administration granted bv a High Court, the Chief 
Court of the Panjab, or the Court of the Recorder of Rangoon 
after the ist April 1875, have, unless otherwise directed by the 
grant, like effect throughout the whole of British India. s 

Separate probate of codicil discovered after grant of 
probate. — If a codicil be discovered after the grant of probate, a 
separate probate of that codicil may be granted to the executor, 
if it m no way repeals the appointment of executors made by the 
will. If diff rent executors are appointed by the codicil, the pro- 
bate of the will must be revoked, and a new probate granted of ,t lie 
will and the codicil together. 6 

Copy or draft of lost will. — When the will has-been lost 
or mislaid since the testator’s death, or has been destroyed by 
wrong or accident, and not bv any act of the testator, and a copy 
or the draft of the will has been preserved, probate may be granted 

4) Act X of 1865, s. 254 ; Act V of 5) ib., s. 242 : ib., s. 59. 

1881, s. 76, 6) ib., s. 185 : ib., s. 10. 


5) ib., s. 242 : ib., s. 59. 

6) ib., s. 185 : ib., s. 10. 
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of such copy, or draft, limited until the original or a properly 
authenticated copy of it be produced.* 

Contents of lost or destroyed will.—- When the will has 
been lost or destroyed, and no copy has been made, nor the draft 
preserved, probate may be granted of its contents, if they can be 
established by evidence. 8 The contents of a lost will like those 
of any other instrument may be proved by secondary evidence : 
where the contents are not completely proved, probate will be 
a ran ted to the extent to which they are proved . 9 But in all cases 
the validity of the execution must be shown as we 1 as the sub- 
stance or contents of the will. 1 

Probate of copy where original exists. — When the will 
is in the possession of a person residing out of the province in 
which application for probate is made, who h. s refused or neglected 
to deliver it up, but a copy has been transmitted to the executor, 
and it is necessary for the interests of the estate that probate 
should be granted without waiting for the arrival, of the original, 
probate may be granted of the copy so transmitted, limited until 
the will or an authenticated copy of it be produced. 2 

Administration until will produced. — Where no will of the 
deceased is forthcoming, but there is reason to believe that there 
is a will in exigence, letters of administra ion may be granted, 
limited until the will or an authenticated copy of it be produced. 3 

Revocation of grants of probate or administration. — 
The Court possesses and exercises, when it becomes necessary, 
the power of revoking or annulling for just cause any grants of 
probate or letters of administration which it has made. 4 “Just 
cause ” is (1) — That the proceedings t<> obtain the grant were de- 
fective in substance: e.g. (a) the Court by which the grant was 
made had no jurisdiction; (b) the grant w-is made without citing 
parties who ought to have been cited. (2) — That the grant was 
obtained fraudulently by making a false suggestion, or by conceal- 
ing from the Court something material to the case: e.g. (a) the 
will of which probate was obtained was forged or revoked ; (b) 
A obtained letters of administration to the estate of R as hiS 
widow, but it has since transpired that she was never married to 
him. (3) That the grant was obtained by means of an untrue 
allegation of a fact, essential in point of law to justify the grant, 
though such allegation was made in ignorance or inadvertently : 
e.g. (a) A has taken administration to the estate of R as if he 

7} Act X of 1865, s. 208 : Act V of 1881, s. 24. 

8} ib., s. 209 : ih.> s. 25. 2) Act X of 1865, s. 210: Act V of 

9) L. R.> 1 P. Div., 154, 3881. s. 26. 

1) 1 Sw. and Tr., 68, 109. See 7 3) ib.. s. 211 ; ib.> s. 27. 

C, L. R,, 387. 4) See Adminhtraiion” p. 27* 
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had died intestate, but a will has since been discovered; (M 
since probate was granted a later will has been discovered. 
(4) That the grant has become useless and inoperative through 
circumstances : e,g, (a) since probate was granted, a codicil has 
been discovered, which revokes, or adds to, the appointment of 
executors under the will; (&) the person to whom probite was 
or letters of administration were, granted, has subsequently be- 
come of unsound mind.s (5) That the person to whom the grant 
was made has wilfully and without reasonable cause omitted to 
exhibit an inventory or account, or has exhibited an inventory 
or account which is unirue in a material respect. 5 6 * Adminis- 
tration may be granted pending any suit for obtaining or revoking 
probate, or any grant of letters of administration.? Persons who 
seek to contest a will must prove an interest ( e.g as legatee) 
sufficient to entitle them to a locus standi in the Court. 8 Where 
any probate is, or letters of administration are, revoked, all payments 
& 07 ia fide made 10 any executor or administrator under such pr - 
bate or administration before the revocation thereof are, notwith- 
standing such revocation, a legal discharge to the person making 
the same ; and the executor or administrator who shall have acted 
under any such revoked probate or administration may retain and 
reimburse himself in respect of any payments made bv him, w hich 
the person to whom probate or letters of administration shall be 
afterwards granted might have lawfully made. 9 
Filing* of original wills — See “ Wills” 

See u Administration” “ Executor “ Wills” “ Intestacy ” and 
Index . 

5) Act X of 1865, s - 234: Act V of 7) ib., s. 218 : ib., s. 34. 

1881, s. 50. 8) I. L. R., 1 7 Cal., 48 : 2 All* H. t\ 

6) ib.* s. 234: ib., s. 50, added by R., 268. 

Act VI of 1889, s. 2. See *■' Du- 9) Act X of 1865, s * 262 : Act V of 
ties of an executor or adminis- i83x, s. 84. 

trator," pp, 21 2«d 248. 
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A UTI-IORITIKS— Criminal Procedure Code (Act X of 1882 : as amended by Acts III 
of 1884, X of 1886, V and XIV of 1887, I and XIII of 1889, HI, IV, X and 
XII of *1891) : Indian Penal Code : Cases cited. 

History of the Criminal Courts — See Introduction , 

Law of Criminal Procedure in British India. — All 

offences under the Indian Penal Code must be inquired into and 
tried according to the provisions contained in the Criminal 
Procedure Coue: and all offences under any other law must be 
enquired into and tried according to the same provisions, but 
subject to any enactment for the time being in force regulating 
the manner or place of enquiring into or trying such offences. 1 
See Introduction and “ Offence si 

Classes of Criminal Courts. — Besides the High Court and 
the Courts constituted under any law other than the Criminal Pro- 
cedure Code, there are five classes of Criminal Courts in British 
India, viz the Courts of (1) Session; (2) Presidency Magistrates : 
(3) Magistrates of the first class ; (4) Magistrates of the second 
class; {5) Magistrates of the third class. 2 The following table 
shows the relation of the territorial divisions and the distribution 
of Courts and officers outside the Presidency- tow ns (Calcutta, 
Madras and Bombay) : — 

(For Table see next page,) 


1) Criminal Procedure Code, s. 5, 2) ib„ s. 6. 
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Courts of Presidency Magistrates. — A certain number of 
Magistrates (called Presidency Magistrates) are appointed to be 
Magistrates for each of the Presidency-towns, and one of such 
persons is appointed to be Chief Magistrate for each such town. 
Everv Presidency Magistrate exercises jurisdiction in all places 
wi iiin the Preddency-town for which he is appointed, and within 
the limits of the port of such town and of any navigable liver or 
channel leading thereto, as such limits are defined under the law 
for the time being in force for the regulation of ports and port 
dues. In Bombay the Presidency Magistrate exercises all jurisdic- 
tion which was, prior to ist April 1877, exercised in that town by 
the Court of Petty Sessions : provided that appeals under the law 
for the time being regulating the municipality of Bombay lie to 
the Chief Magistrate only. 3 The following Courts may pass the 
following sentences :—(t) Courts of Presidency Magistrates and 
Magistrates of the ist Class — imprisonment up to two years; fine 
U p "to Rs. x,ooo ; whipping; (2) Courts of Magistrates of the. 
2nd Class— imprisonment up to six months ; fine up to Rs. 200; 
(if specially empowered,) whipping ; (3) Courts of Magistrates of 
the 3rd Class— impiisonment up to one month; fine up to Rs, 50.4 
District Magistrates in certain local areas are given more extended 
powers. 5 

Justices of the Peace — See “ Justices of the Peace” 

Aid and information to the Magistrates and Police, 
and persons making arrests— See “ Arrest” pp. 67, 68. 

Arrest, escape and re-taking — See “Arrest” pp. 67, 68. 

Service of summons. — Every summons is issued in duplicate. 
Every person on whom one of the duplicates of the summons is 
served personally must, if so required by the serving officer, sign a 
receipt therefor on the back of the other duplicate. When the 
person summoned cannot be found, and the summons is left with 
an adult male member of his family or (in a Presidency-town) with 
his servant, the person with whom the summons is left must, if 
so required, sign a receipt on the back of the other duplicate. 6 

Proclamation and attachment. — If a person against whom 
a warrant has been issued, absconds or conceals himself so that 
such warrant cannot be executed, the Court may, after publication 
of a proclamation requiring him to appear, order the attachment 
of any property belonging to the proclaimed per son. ? 


Search-warrants may be issued for the search of a document 
or other thing whose production has been ordered, or of a house 
suspected to contain stolen property, forged documents, etc., or 
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for the search for persons wrongfully confined — see ” Wrongful 
Confinement and Restraint” Persons in charge of closed places 
must allow free ingress thereto, and afford all reasonable facilities 
for search therein. The search must be made in the presence of 
at least two witnesses ; the occupant of the place searched may 
attend. 8 9 ' " y 

Security to keep the peace and for good behaviour— 
See “Assault? p. 70, and “ Rioting, Unlawful Assembly and 
Affray? 

Unlawful assemblies — See “ Rioting, ■ Unlawful Assembly 
and Affray? Jj 

Public nuisances — See “ Nuisance ? * 

Disputes concerning land likely to cause breach of 
the peace— See “ Possession ? 

Disputes concerning easements, etc. — See “Easements 
and Licenses? 

Injury to public property. — A Police-officer may of his 
own authority interpose to prevent any injury attempted to be 
committed in his view to any public property, or the removal or 
injury of any public land-mark, or buoy or other mark used for 
navigation. If such injury or removal be done in opposition to 
the Police-officer he is empowered to arrest the offender . 9 See 
“Mischief? 

Complainants and witnesses.— No complainant or witness 
on his way to the Court of the Magistrate is required to accompany 
a Police-officer: and must not be subjected to unnecessary restraint 
or inconvenience, or required to give any security for his appear- 
ance other than his own bond, but recusant complainants and wit- 
nesses may be forwarded in custody. 1 

Inquest by Magistrates — See “ Coroner and Inquests * 

PP- 183—185. 

Ordinary place of enquiry or trial.— Every offence will 
ordinarily be inquired into and tried by a Court within the local 
limits of whose jurisdiction it was committed. 2 When a Native 
Indian subject of Her Majesty commits an offence at any place 
beyond the limits of British India he may be dealt with in respect 
of such offence as if it had been committed at any place within 
British India at which he may be found, provided that the Political 
Agent certify the fitness of inquiry into the charge. 3 As to offences 
committed out of British India by European British subjects, see 
“ Europeans and European British Subjects? p. 233. 

8) Cr. Pr. Code, ss. 96, 98, 100— 103. 2) ib., s. 177. See ss. 178—187. 

9) ib., ss* 152, 154. 3) ib., s. 188. See ss. 189, 190. See. 
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Initiation of proceedings.— Except when otherwise specially 
ovided any Presidency, District, and Sub-divisional Magistrate, 
and any other Magistrate specially empowered in this behalf, may 
take cognisance of any offence— (a) upon receiving a complaint of 
facts which constitute such offence ; (b) upon a Police-report of 
such facts • (c) upon information received from any person other 
than a Police-officer, or upon his own knowledge or suspicion that 
such offence has been committed.* Except as otherwise specially 
' ovided no Court of Session can take cognisance of any offence 
as a Court of original jurisdiction, unless the accused has been 
committed to it by a Magistrate, s The High Court may take 
cognisance of any offence upon a commitment made to it. 6 The 
Courts are forbidden to take cognisance without previous sanction 
of certain offences, viz., contempt,? certain offences against the 
State and against public justice, 8 and offences relating to documents 
given in evidence : sanction is also necessary for the prosecution 
of a Judge and public servant for offences of which they are ac- 
cused as such Judge or public servant.? Further, no Court may take 
cognisance of criminal breaches of contract, 1 or of defamation, 2 
or of the offences of bigamy, fraudulently going through a mock 
marriage, or of deceitfully causing a woman to cohabit with a man 
in the "belief that she is lawfully married to him, except upon a 
complaint made by some person aggrieved by such offence ;3 nor 
of the offence of enticing away a married woman, or of adultery, 
except upon a complaint made by the husband of the woman, or, 
in "his absence, by some person who had care of such woman on 
his behalf at the time when such offence was committed.* These 
two last-mentioned offences and the offence of defamation may be 
compounded (v. post ) by the person entitled to complaint 
Complaint and issue of summons or warrant.— General- 
ly speaking, the order of proceedings in a prosecution under the 
Code is as follows. The Magistrate, upon complaint being 
made, examines the complainant. 6 If, after such examination and 
after considering the results of any investigation which may have 
been made, the Magistrate is of opinion that there is no sufficient 
ground for proceeding he may dismiss the complaint p otherwise 
he will proceed with the trial. 8 Cases are of two kinds — warrant 

4) Criminal Procedure Code, s. 191. 1) See “Masters, Servants and Ap- 

K) ib., s. 193. prentices." 

6 ) ib., s. 194. 2) See “ Defamation 

7} See “ Public Servants and Public 3) See “ Marriage p. 417. 

Duties 4 ) See “ Marriage," pp. 417— 419. 

8 ) See “ Oaths, Evidence and Wit - 5) Cr. Pr. Code, ss. 195—199 and 
nesses." s. 345 • 

o) See “ Public Servants and Public 6) ib., s. 200. 

Duties." 7 ) ib., s. 203, 

8) ib., s. 204. 
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cases and summons cases: A “warrant case ” means a case 
relating to an offence punishable with death, transportation, or 
imprisonment for a term exceeding six months ; a “ summons 
case ” means a case relating to an offence not so punishable.9 
If the case appears to be one in which a summons should issue 
in the first instance, the Magistrate will issue a summons for the 
attendance of the accused. If the case appears to be a warrant 
case he may issue a warrant, or, if he think fit, a summons for 
causing the accused to be brought or to appear at a certain time 
before him or before some other Magistrate having jurisdiction. 1 
The Court has also power to issue a warrant in lieu of, or in 
addition to, a summons : (a) if either before the issue of the sum- 
mons, or after the issue of the same, but before the time fixed 
for the appearance of the person summoned, the Court sees 
reason to believe that he has absconded or will not obey the 
summons; or (b) if at such time he fails to appear, and the 
summons is proved to have been duly served in time to admit 
of his appearing in accordance therewith, and no reasonable 
excuse is offered for such failure. 2 Whenever a Magistrate issues 
a summons, he may, if he sees reason to do so, dispense with 
the personal attendance of the accused, and permit him to appear 
by his pleader. But the Magistrate may, in his discretion, at any 
stage of the proceedings, direct the personal attendance of the 
accused, and, if necessary, enforce such attendance. 3 The pro- 
cedure of the trial differs according as the case is a warrant case 
or a summons case. Where charges are of two offences — one a 
summons case, and the other a warrant case — the procedure will 
be that prescribed for the trial of warrant cases.* 

Trial of summons cases by Magistrates. — The following 
is the procedure observed in the trial of summons cases (v. 
ante), or cases relating to lesser offences. When the accused 
appears the particulars of the offence of which he is accused is 
stated to him, and he is asked if he has any cause to show why 
he should not be convicted ; it is not necessary to frame a formal 
charge. If the accused admits that he has committed the offence, 
his admission is recorded; and if he shows no sufficient cause why 
he should not be convicted, the Magistrate will convict him ac- 
cordingly. If the accused does not make such admission, the 
Magistrate proceeds to hear the complainant (if any), take the 
evidence of the prosecution* hear the accused, and take all such 
evidence as he produces in his defence. The Magistrate may, on 
the application of the complainant or accused, Bsue process to 

9) Criminal Procedure Code, s. 4. 3) ib„ s. 205. 

1) ib., s. 204. / 4 ) j. l. R., ii Cal., 91. 

2) ib., s. 90. ■ : a , 
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compel the attendance of any witness or the production of any 
document or other thing. The Magistrate may, before summoning 
any witness on such application, require that his reasonable exr 
penses incurred in attending for the purposes of the trial be de- 
posited in Court. As to the trial of European British subjects, 
see ££ Europeans and European British Subjects ,” p. 231.5 If the 
Magistrate, upon taking evidence and (if he thinks fit) examining 
the accused, find the accused not guilty, he will record an order 
of acquittal : if he finds the accused guilty, he will pass sentence 
upon him. 6 

A Magistrate may convict the accused of any offence (triable 
as a summons case) which, from the facts admitted or proved, he 
appears to have committed, whatever may be the nature of the 
complaint or summons. If the summons has been issued on 
complaint, and the complainant does not appear, the Magistrate 
may acquit the accused, unless for some reason he thinks proper 
to adjourn the hearing of the case to some other day. If a com- 
plainant, at any time before a final order is passed, satisfies the 
Magistrate that there are sufficient grounds for permitting him 
to withdraw the complaint, the Magistrate may permit him to 
withdraw the same, and will thereupon acquit the accused. In 
any case instituted otherwise than on complaint, a Presidency 
Magistrate or Magistrate of the first class, or any other Magis- 
trate so empowered, may stop the proceedings at any stage 
without pronouncing, any judgment either of acquittal or convic- 
tion, and may thereupon release the accused.? As to frivolous 
or vexatious accusations (v. post.) 

Trial of warrant cases by Magistrates. — The following 
is the procedure observed in the trial of warrant cases (v. ante) 
or cases relating to graver offences. When the accused appears 
the Magistrate proceeds to hear the complainant (if any) and 
takes ail such evidence as may be produced in support of the 
prosecution. The Magistrate ascertains from the complainant, 
or otherwise, the names of any persons likely to be acquainted 
with the facts of the case, and to be able to give evidence for the 
prosecution, and summons to give evidence such of them as he 
thinks necessary. If upon taking evidence and making such 
examination (if any) of the accused as the Magistrate, thinks 
necessary, he finds that no case against the accused has been 
made out which, if unrebutted, would warrant his conviction, the 
Magistrate must discharge him : the Magistrate may also dis- 
charge the accused at any previous stage of the case if for 
reasons to be recorded by such Magistrate, he considers the 

5) Cr. Pr. Code, ss. 241— 244, 451A. 6) ib., s. 245. 7) ib*., ss. 6—249. 
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charge to be groundless. If where evidence and examination 
have been taken and made, the Magistrate is of opinion that 
there is ground for presuming that the accused has committed 
an offence, which such Magistrate is competent to try, and 
which, in his opinion, could be adequately punished by him 
(v. ante, p. 527,) be will frame in writing a charge against the 
accused. 8 The charge is then read and explained to the accused, 
and he is asked whether he is guilty or has any defence to make. 
If the accused pleads guilty, the Magistrate records the plea 
and may, in his discretion, convict him thereon. If the accused 
refuses to plead or does not plead, or claims to be tried, he is 
called upon to enter upon his defence and to produce his evi- 
dence. The accused is allowed, at any time while he is making 
his defence, to recall and cross-examine any witness for the 
prosecution present in the Court or its precincts. As to the 
trials of European British subjects, see “ Europeans and European 
British Subjects p. 231. If the accused puts in any written 
statement the Magistrate will file it with the record. 9 If the ac- 
cused applies to the Magistrate to issue any process for compelling 
the attendance of any witness (whether he has or has not been 
previously examined in the case) for the purposes of examination 
or cross-examination, or the production of any document or other 
thing, the Magistrate must issue such process unless he considers 
that such application should be refused on the ground that it is 
made for the purpose of vexation or delay, or for defeating the 
ends of justice. The Magistrate may, however, before summon- 
ing any witness on such application, require that his reasonable 
expenses incurred in attending for the purposes of the trial be 
deposited in Court. 1 If in any case in which a charge has been 
framed, the Magistrate finds the accused not guilty he will record 
an order of acquittal : if he finds the accused guilty he will pass 
sentence upon him. When the proceedings have been instituted 
upon complaint and the complainant is absent, and the offence 
may be lawfully compounded (v. post), the Magistrate may, in his 
discretion, at any time before the charge has been framed, dis- 
charge the accused. 2 

Summary trials. —The District Magistrate and any Magis- 
trate of the First Class so empowered, and any Bench of Magis- 
trates invested with the powers of a Magistrate of the First Class 
and so empowered, may try, in a summary way, certain specified 
offences.s Benches of Magistrates with second or third-class 
powers may also be empowered to try summarily certain specified 

8) Criminal Procedure Code, ss* 252—254, 2) ib., ss. 258, 259. 

9) ib. } ss. 255, 25$, 3) See s. 260, ib. 

x) ib„ -$. 257. 
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| offences, amongst others offences against Municipal Acts, 
| and the conservancy-clauses of Police Acts, punishable only 

f w jth fine, or with an imprisonment for a term not exceeding one 

; month . 4 ’ In summary trials the procedure prescribed for sum- 

mons cases is followed in summons cases, and the procedure 
prescribed for warrant cases is followed in warrant cases, except 
as is otherwise specially provided. No sentence, however, of 
imprisonment for a term exceeding three months can be passed in 
the case of any conviction in a summary trial. Moreover, in 
w cases where no appeal lies, the evidence of the witnesses need 
not be recorded, nor a formal charge framed. In appealable 
cases the only record is the judgment embodying the substance 
of the evidence and certain particulars which are required to be 
entered in both appealable and non-appealable cases.s 

Commitment for trial to High Court or Sessions Court. 
— Certain classes of Magistrates are empowered in cases triable 
I exclusively by the High Court or Sessions Court, or which in their 

j opinion ought to be tried by such Court, to make a preliminary in- 

quiry, and then to commit the offender for trial to the High Court 
or Court of Session, as the case may be. The following is the pro- 
cedure in such inquiries. When the accused appears, the Magistrate 
proceeds to hear the complainant (if any), and takes the evidence in 
y support of the prosecution or on behalf of the accused. He may 
: also i>sue process for the production of further evidence . 6 When the 

evidence has been taken, and he has examined the accused for the 
purpose of enabling him to explain any circumstances appearing 
in the evidence against him, the Magistrate must, if he finds that 
there are not sufficient grounds for committing the accused person 
for trial, discharge him, unless it appears to the Magistrate that 
such person should be tried before himself or some other Magis- 
tnte, in which case he will proceed accordingly. A Magistrate 
may, however, discharge the accused at any previous stage of the 
case, if he considers the charge to be groundless. When upon 
such evidence being taken and such examination (if any) being 
f made, the Magistrate finds that there are sufficient grounds for 
committing the accused for trial, he will frame a charge declaring 
with what offence the accused is charged. As soon as the charge 
has been framed, it is read and explained to the accused, and a 
copy thereof must, if he so requires, be given to him free of cost 
The accused is required to give in a list of his witnesses : if the 
commitment is to the High Court the accused may give, at any 
time before his trial, a further list to the Clerk of the Crown. The 
Magistrate may, in his discretion, summon and examine any wit- 
ness named in the list of the accused. The Magistrate may then 
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make an order committing the accused for trial by the High Court 
or Sessions Court, as the case may be.? A commitment once 
made by a competent Magistrate can be quashed by the High 
Court only, and only on a point of law. 8 Complainants and wit- 
nesses for the prosecution and defence, whose attendance before 
the Court of Session or High Court is necessary, and who appear 
before the Magistrate, must execute bonds binding themselves to 
be in attendance when called upon by the Sessions Court or High 
Court, to prosecute or give evidence as the case may be. If any 
complainant or witness refuses to attend to execute the bond he 
may be detained in custody until he executes such bond, or until 
his attendance is required at the High Court or Sessions Court; 
when the Magistrate must send him in custody to the High 
Court or Sessions Court, as the case may be.9 Subject to the 
provisions regarding the taking of bail, the Magistrate must, until 
and during the trial, commit the ‘accused to custody. If the 
offence is bailable the Magistrate must admit the accused to bail; 
unless he thinks fit, instead of taking bail, to discharge him on 
executing a bond without sureties for his appearance. The 
High Court or Sessions Court may, however, in any case, direct 
that any person be admitted to bail. 1 See “ Bail 

Trials before High Courts and Sessions Courts. — All 
trials before a High Court (including the Chief Court of the 
Punjab and the Court of the Recorder of Rangoon) are by Jury, 
and all trials before a Court of Session are either by Jury, or with 
the aid of assessors. 2 When the Court is ready to commence the 
trial, the accused is brought in and the charge is read out in Court 
and explained to him, and he is asked whether he is guilty of the 
offence charged, or claims to be tried. If the accused pleads 
guilty, the plea is recorded, and he may be convicted thereon* 
If the accused refuses to plead or claims to be tried, the Court 
proceeds to choose jurors or assessors, and to try the case.s See 
“ Jury and JurorsP When the jurors or assessors have been chosen, 
the prosecutor opens the case, reading the description of the offence 
charged, and stating shortly by what evidence he expects to prove 
the guilt of the accused. The examination of the accused recorded 
before the committing Magistrate is then tendered by the pro- 
secutor and read as evidence . 4 When the examination of the wit- 
nesses for the prosecution is concluded, the accused is asked 
whether he means to adduce evidence. If he says he does not, 
the prosecutor sums up the case ; and if the Court considers that 
there is no evidence that the accused committed the offence, it 

7) Cr. Pr. Code, ss. 209 — 213* 2) ib., ss. 266— 268. 

8} ib., s. 215. 3) ib., ss. 271,272. 

9) ib., s. 217. . 4) ib., ss, 286, 287. 

1) ib., ss. 220, 496, 498, 
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may then, in a case tried with the aid of assessors, record a find- 
ing, or, in a case tried by jury, direct the jury to return a verdict 
of not guilty. If the accuse*! says that he means to adduce evi- 
dence, and the Court considers that there is evidence that he com- 
mitted the offence, or if, on his saying that he does not mean to 
adduce evidence, the prosecutor sums up his case, and the Court 
considers that there is evidence that the accused committed the 
offence, the Court will call upon the accused to enter on his defence. 5 
The accused or his pleader then opens his case, stating the facts or 
law on which he intends to rely, and making such comments as he 
thinks necessary on the evidence for the prosecution. He then 
examines his witnesses (if any) and after their cross-examination 
and re-examination (if any) sums up his case. 6 If the accused has 
Stated, when asked, that he means to adduce evidence, the pro- 
secutor is entitled to reply.? In cases tried by jury, when the case 
for the defence and the prosecutor’s reply (if any) are concluded, 
the Court will proceed to charge the Jury, summing up the evidence 
tor the prosecution and defence, and laying down the law by which 
the Jury are to be guided. The Jury then return their verdict or 
the verdict of the majority through the mouth of their foreman. 8 
Whenever the Jury disagrees, and is discharged, the accused is j 

detained in custody or on bail, and will be tried by another Jury, 
unless the Judge considers that he should not be re-tried. An entry 
made by the Judge to such effect operates as an acquittal. 9 When, 
in a case tried with the aid of assessors, the case for the de- j 

fence and the prosecutor’s reply (if any) are concluded, the Court 
sums up the evidence for the prosecution and defence, and then j 

requires each of the assessors to state his opinion orally, and re- | 

cords such opinion. The Judge then gives judgment, but, in ! 

doing so, is not bound to conform to the opinions of the assessors. 1 
See a Jury and Jurors | 

Bight of accused to be defended. — Every person accused j 

before any Criminal Court may of right be defended by a pleader. 2 
“ Pleader ” with reference to any proceeding in Court means a plea- 
der authorized by Act XVIII of 1879 (see “ Legal a 7 id Medical 
Practitioners ”) to practise in such Court and includes (1) an advo- 
cate, a vakil and an attorney of the High Court so authorized ; 
and (2) any mukhtar or other person appointed with the permis- 
sion of the Court to act in such proceeding. 5 

Compounding offences. — Certain offences may by certain 
persons be compounded (see Appendix ). The composition of an 
offence has the effect of an acquittal of the accused. When any 
offence is compoundable, the abetment of such offence, or an 


'5) Cr. Pr. Code, s, 289. 7) ib., s. 292. 9) ib., s. 308. 2) ib., s. 340. 

6) ib., s. 290, 8) ib.» ss„ 297, 301. x) ib., s. 309. 3) ib,, s. 4. 
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attempt to commit such offence (when such attempt is itself an 
offence) may be compounded in like manner. When the person 
who would otherwise be competent to compound is a minor, an 
idiot or a lunatic, any person competent to contract on his behalf 
may compound such offence. No offence not mentioned in the 
table may be compounded. 4 If the offence is compoundable, a 
Magistrate has no discretion to refuse to allow a complaint to be 
withdrawn. 3 

Judgment of Criminal Court — See U judgme?its and 
Decrees” 

Suspension, remission, and commutation of sentences. 
—When any person has been sentenced to. punishment for an 
offence, the Governor-General in Council or the Local Govern- 
ment may, at any time, suspend the execution of the sentence,, 
or remit the whole or any part of the punishment to which he has 
been sentenced, and may also commute the punishment. 6 

A person once convicted or acquitted may not be tried 
again for tbe same offence. — But the dismissal of a complaint, 
the stopping of proceedings when there is no complainant/or the 
discharge of the accused is not an acquittal. Nor is an entry 
made on a charge by a Judge of the Hiuh Court before the com- 
mencement of atrial that the charge or any portion of it is clearly 
unsustainable, an acquittal. 8 

Appeal. — Unless otherwise specially provided, no appeal lies 
from any judgment or orner of a Criminal Court (v. post)3 An ar>- 
peal may lie on a matter of fact as well as a matter of law, except 
where the trial was by Jury, in which case the appeal lies on a 
matter of law only. The alleged severity of a sentence is deemed 
a matter of law. 1 Except in the case of an appeal by Government 
against a judgment of acquittal passed by an Appellate Court, and 
in the cases subject to reference and revision, 3 judgments and orders 
passed by an Appellate Court upon appeal are final. 3 An appeal 
from the sentence of a Magistrate of the Second or Third Class or 
Sub-divisional Magistrate of the Second Class lies to the District 
Magistrate. The District Magistrate may transfer the appeal 
to a First Class Subordinate Magistrate. 4 An appeal from the sen- 
tence of an Assistant Sessions Judge, a District Magistrate, or 
other Magistrate of the First Class lies to the Court of Session : 
provided that (a) when in any case an Assistant Sessions Judge or 
a District Magistrate passes any sentence which is subject to the 

4) Cr. Pr. Code. s. 345 9) b., s. 404. 

5} W. N., 1886, p. 167. 1} ib. , s. 418. 

6} Cr. Pr. Code, ss. 401. 402. 2) See Cr. Pr. Code, Chap. XXXII, 

7) v. ( s. 249, ante. 3) ib., s. 430. 

8) Cr. Pr. Code, s. 403. See s. 273. 4) ib., s. 407. 

• * v -1— 
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confirmation of the Court of Session, every appeal in such case lies 
to the High Court, but must not be presented until the case has 
been disposed of by the Court of Session; (&) any European British 
subject so convicted may, at his option, appeal either to the High 
Court or the Court of Session.* Any person convicted on a trial 
held by a Sessions Judge, or an Additional, or a Joint Sessions 
Judge, may appeal to the High Court . 5 6 7 Any person convicted 
on a trial held by a Presidency Magistrate may appeal to the 
High Court if the Magistrate has sentenced him to imprisonment 
for a term exceeding six months or to fine exceeding Rs. 200.7 
Notwithstanding anything hereinbefore mentioned no appeal lies 
in petty cases, that is cases in which a Court of Session, or the 
District Magistrate or other Magistrate of the First Class passes a 
sentence of imprisonment not exceeding one month, or of fine 
not exceeding Rs. 50 only, or of whipping only ; nor from sum- 
mary convictions (v. ante) in which a Magistrate passes a sen- 
tence of imprisonment not exceeding three months only, or of fine 
not exceeding Rs. 200 only, or of whipping only . 8 The Local 
Government may direct the Public Prosecutor to present an appeal 
to the High Court from an original or appellate order of acquittal 
passed by any Court other than a High Courts 

Petition of appeal. — Every appeal must be made in the form 
of a petition in writing presented by the appellant or his pleader 
and must (unless the Court otherwise directs) be accompanied by 
a copy or judgment of the order appealed against, and, in cases 
tried by a Jury, a copy of the heads of the charge recorded . 1 As 
to the period of limitation within which appeals must be brought, 
see Appendix and “ Limitation 

Suspension of sentence pending appeal — See “Bail” 
P- 79- 

Release of appellant on bail— See “Bail,” p. 79 . 

Abatement of appeals. — Every appeal by Government 
against a judgment of acquittal (v. ante) finally abates on the 
death of the accused, and every other appeal abates on the death 
of the appellant : 2 but the death of the offender does not dis- 
charge from the liability to pay a fine imposed on him any 

5) Cr. Pr. Code, s. 40S. See p. 233. Sessions Judge, or a Magistrate 

6) ib.,s. 410. Sees. 412, ib. (not being a Presidency Magis- 

7) ib., s. 41 1. See s. 412, ib. trate) is appealable either to the 

8) ib., ss. 4x3, 414. An appeal may High Court or Court of Session, 

be brought when any two or at the option of the person sen- 

more punishments are combined. tenced (ib,, ss. 416, 408). See 

. Nothing in these sections applies p. 233. 

to European British subjects. 9) ib., s, 417. See s, 427, ib. 

Every sentence passed on an 1) ib., s. 419. 

European British subject by a 2) ib., s. 431. 
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property which would after his death be legally liable for his 
debts. 3 

Criminal proceedings against Europeans and Ameri- 
cans — See “ Europeans and European British Subjects .” 

Trial of lunatics— See Chapter XXXIV of the Criminal 
Procedure Code. 

Procedure in certain cases of contempt — See “ Contempt 
of Court and Conte? 7 ipt of Authority of Public Servants p, 3 48, 

Witness refusing to answer, etc. — See pp. 148, 149. 

Maintenance of wives and children — See “ Husband and 
Wife,” pp. 299, 300. 

Directions in the nature of a habeas corpus— See 
“ Habeas Corpus P 

Bail— See “Bail” 

Destruction of libellous and other matter.— On a con- 
viction for selling, or having in possession for sale, obscene books, 
etc.; printing or engraving matter knowing it to be defamatory; 
or selling or offering for sale such printed or engraved matter 
with such knowledge, the Court may order the destruction of all 
the copies of the thing in respect of which the conviction was 
had, and which are in the custody of the Court, or remain in the 
possession or power of the person convicted. The Court may, in 
like manner, on a conviction for — (1) adulteration of food or drink 
intended for sale so as to make it noxious ; (2) selling or offering 
or exposing for sale such food or drink with knowledge of its state; 
(3) adulteration of drugs ; (4) selling, or offering or exposing for 
sale such adulterated drugs: — order the food, drink, drug or medi- 
cal preparation, in respect of which the conviction was had, to be 
destroyed. 4 

Transfer of criminal cases. — The High Court may transfer 
a case, or itselt try it, whenever it appears to it — (a) that a fair and 
impartial inquiry or trial cannot be had in any Criminal Court 
subordinate to it; or (b) that some question of law of unusual 
difficulty, is likely to arise ; or (c) that a view of the place, in or 
near which any offence has been committed may be required for 
the satisfactory inquiry into or trial of the same ; or (d) that an 
order of transfer will tend to the general convenience of the parties 
or witnesses ; or (e) that such an order is expedient for the ends of 
•justice.* ■ . . 

Expenses of complainants and witnesses.— Subject to 
any rules made by the Local Government, anv Criminal Court 
may order payment, on the part of Government, of the reasonable 
expenses of any complainant or witness, attending for the purpose 

3) Penal Code, s. 70. . .5) ib. , s. 526. See Chap. -XLIY, ib, 

4) Cr, Pr. Code, s. 521, 
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of any inquiry, trial or other proceeding before such Court under 
the Criminal Procedure Code. 6 

Powers to compel restoration of abducted females— 

See “ Habeas Corpus ” p. 281. 

Power of Court to pay expenses or compensation out 
of fine.— Whenever a Criminal Court imposes a fine, or confirms 
in appeal, revision or otherwise, a sentence of fine, or a sentence 
of which fine forms apart, the Court may when passing judgment 
order the whole or any part of the fine recovered to be applied— 
(a) in defraying expenses properly incurred in the prosecution ; 
(/>) in compensation for the injury caused by the offence commit- 
ted, where substantial compensation is, in the opinion of the 
Court, recoverable by civil suit. At the time of awarding compen- 
sation in any subsequent civil suit relating to the same matter, the 
Court will take into account any such sum paid or recovered as 
compensation.? 

Copies of proceedings.— If any person affected by a judg- 
ment or order passed by a Criminal Court desires to have a copy 
of the Judge’s charge to the Jury, or of any order or deposition or 
other part of the record, he must, on applying for such copy, be 
furnished therewith : provided that he pay for the same, unless the 
Court for some special reason thinks fit to furnish it free of cost. 8 

Compensation to person groundlessly given in charge 
in Presidency-town. — The person causing arrest maybe order- 
ed to pay to the person so arrested a sum (not exceeding Rs. 50) 
as compensation for his loss of time and expenses in the matter. 

Cases in which Judge or Magistrate is personally 
interested. — No Judge or Magistrate can, except with the per- 
mission of the Court to which an appeal lies from his Court, try 
or commit for trial any case to or in which he is a party or person- 
ally interested, and no Judge or Magistrate can hear an appeal 
from any judgment or order passed or made by himself. A Judge 
or Magistrate is not deemed to be a party or personally interested 
to, or in any case, merely because he is a Municipal Commissioner. 9 

Officers concerned in sales — See “ Public Servants and 
Public Duties P 

Frivolous or vexatious accusations.— If in any case insti- 
tuted by complaint, or upon information given to a Police-officer, 
or to a Magistrate, a person is accused before a Magistrate of any 
offence triable by a Magistrate, and the Magistrate by whom the 
case is tried discharges or acquits the accused, and is satisfied that 
the accusation against him was frivolous or vexatious, the Magis- 

8) ib., s. 548. 

9) ib M s. 5S> 


6) Cr. Pr. Code, s. 544. 
7} ib.» ss. 545, 546. 


trate may direct the person upon whose complaint or information 
the accusation was made to pay to the accused, or to each of the 
accused where there are more than one, such compensation, not 
exceeding Rs. 50, as the Magistrate thinks fit. At the time of 
awarding compensation in any subsequent civil suit relating to the 
same matter, the Court will take into account any such compensa- 
tion paid or recovered. 1 

See u Offences ” and Index . • 

1) Cr. Pr. Code, s. 560 : added by Act IV of 1891. See s. 2, ib. 


PUBLIC SERVANTS AND PUBLIC DUTIES. 

Authorities— Act XVIII of 1850: Act V of 1861: 21, 22 Vic., cap. 106: Civil 
Procedure Code : Act I of 1877 (Specific Relief) : Indian Penal Code : Act XV 
of 1889 : Criminal Procedure Code : 33 Geo. Ill, cap. 52 : 3 and 4 Will. IV, 
cap. 85 : Reg. I of 1803 : Reg. II of 1803 : Act XV of 1848 : Mayne's Penal 
Code : Act XXXVII of 1850 : Act XV of 1882 : Cases cited. 

« Public Servant ” means any of the following persons, 
namely: (1) Every Covenanted Servant of the Queen; (2) Every 
Commissioned Officer in the Military and Naval Forces of the 
Queen while serving under the Government of India, or any 
Government; (3) Every Judge; (4) Every Officer of a Court of 
Justice whose duty it is, as such officer, to investigate or report 
on any matter of law or fact, or to make, authenticate, or keep 
any document, or to take charge or dispose of any property, or 
to execute any judicial process, or to administer any oath, or to 
interpret, or to preserve order in the Court, and every person 
specially authorised by a Court of Justice to perform any of such 
duties ; [(5) Every Juryman, Assessor, or Member of a Punchayet 
assisting a Court of Justice or public servant] ; [(6) Every arbitra- 
tor or other person to whom any cause or matter has been referred 
for decision or report by any Court of Justice, or by any other 
competent public authority] ; (7) Every person who holds any 
office by virtue of which he is empowered to place or keep any 
person in confinement ; (8) Every Officer of Government whose 
duty it is, as such officer, to prevent offences, to give information 
of offences, to bring offenders to justice, or to protect the public 
health, safety, or convenience ; (9) Every Officer whose duty it is, 
as such officer, to take, receive, keep, or expend any property on 
behalf of Government, or to make any survey, assessment, or con- 
tract on behalf of Government or to execute any revenue process, 
or to investigate, or to report on any matter affecting the pecuniary 
interests of Government, or to make, authenticate, or keep any 
document relating to the pecuniary interests of Government, or to 
prevent the infraction of any law for the protection of the pecuni- 
ary interests of Government, and every officer in the service or 
pay of Government, or remunerated by fees or commission for the 
performance of any public duty; [(10) Every Officer whose duty 
it is, as such officer, to take, receive, keep, or expend any property, 
to make any survey or assessment, or to levy any rate or tax for 
any secular common purpose of any village, town, or district, or 
to make, authenticate or keep any document for the ascertaining 
of the rights of the people of any village, town, or district* A 
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Municipal Commissioner is thus a public servant.] Persons falling 
under any of the above descriptions are public servants, whether 
appointed by Government, or not ; wherever the words* <c public 
servants ” occur, they will be understood of every person who is in 
actual possession of the situation of a public servant, whatever legal 
defect there may be, in his right to hold that situation. 1 B 

Public officer.—' The definition of a “public officer, : ” as given 
by the Civil Procedure Code, is the same as that given by the 
Penal Code (v. ante) of a “ public servant.' 7 with the exception of 
those portions which have been included in brackets (v. aU?)and 
which form no part of the definition of a “ public officer." 2 

Protection of judicial officers.— No Judge, Magistrate, or 
Justice of the Peace, Collector, or other person acting judicially 
is liable to be sued in any Court for any act done or ordered to be 
done by him in the discharge of his judicial functions, whether or 
not within the limits of his jurisdiction , provided that he, at the 
time, in good faith, believed himself to have jurisdiction to do or 
order the act complained of. 3 The mere fact of his being a Judge, 
&c., is not sufficient : he must be acting judicially to be entitled 
to the protection of the Act/ If the officer acted judicially within 
his jurisdiction no action lies / if he acted without jurisdiction, no 
action lies unless he did not in good faith believe himself to have 
jurisdiction. A Judge, &c., is not only liable when he knows he 
has not jurisdiction, but also where he has the means of such 
knowledge at his disposal. 6 There is no such general protection 
in favour of executive officers^ except that no officer of any 
Court or other person bound to execute the lawful warrants or 
orders of any Judge, Magistrate, Justice of the Peace, Collector, 
or other person acting judicially is liable to be sued in any Civil 
Court for the execution of any warrant or order which he would 
be bound to execute if within the jurisdiction of the person issuing 
the same. 8 Police-officers are also protected for acts done under 
the authority of a warrant issued to them by a Magistrate. 
Nothing is an offence which is done by a Judge, when acting 
judicially in the exercise of any power which is, or which in good 
faith he believes to be, given to him by law. The word “Judge ” 
denotes not only every person who is officially designated as a 
Judge, but also every person who is empowered to give in any 
legal proceeding, civil or criminal, a definitive judgment, or a 


1) Indian Penal Code, s. 21. 6) 

2) Civ. Pr. Code, s. 2. 

3) Act XVIII of 1850. ’ 

4) 14 B. L. R., 254: L. R., 9 I. A., 7) 

, 152- 

5) I.L. R., 1 All., 280: I. L. R„ 12 8) 

All., 115. 


2 Moo., I. A., 293: I. L. R., 1 
Mad., 89: 4 Moo. I. A., 353: 6 
Mad. H. C. Rep., 423. 

L. R., 9 I. A., 152 : 2 Q. B. D., 

Acfxvm of 1850. 
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iudgment which, if not appealed against, would be definitive, or a 
judgment which, if confirmed by some other authority, would be 
definitive, or who is one of a body of persons which body is em- 
powered by law to give such a judgment: e.g., a member of a Pan- 
chayet which has power, under Regulation VII of 181 6 (Madras 
Code), to try and determine suits is a Judge.? 

Suits against public officers.— Subject to the aforegoing 
provisions, and to the fulfilment of the conditions required by law 
in respect of the bringing of such suits, a public officer may be sued 
on account of acts causing damage purporting to be done by him 
in his official capacity. 


Suits against the Government of India.— By the Act 
passed in the year 1858 1 which brought to an end the East India 
Company, and which transferred all its property to the Crown in 
trust for the Government of India, all persons were given the same 
remedies against tne Secretary of State for India in Council as they 
had or might have had against the Company. The latter was not 
only a trading company, but a company invested with sovereign 
powers. The acts done by it were therefore of a two-fold charac- 
ter: [1] acts done in the exercise of sovereign powers, /.<?., powers 
which cannot be lawfully exercised except by the sovereign, or by 
i a private person delegated by the sovereign to exercise them : e.g., 

^ an act assuming the government of a country, or acts of its naval 

and" military officers carrying on hostilities. No action would lie in 
any Court with regard to acts of this nature ; 2 [2] acts done by it 
in its character of a company in the conduct of undertakings which 
might be carried on by private individuals without sovereign powers 
being delegated to them, e.g., entering into contracts and so forth. 
These might be the subject of suit in a Civil Court In 1858 the 
sovereign jurisdiction of India was directly assumed by the Crown, 
and the Company ceased to exist. Much of its business was, how- 
ever continued by the Government of India and carried on by its 
officers, not as the Company had done for profit, but for the bene- 
fit of the Indian Exchequer (e.g., opium). Suits against the 


Government of India must be instituted against the Secretary of 
State for India in Councils The latter, it has been held, is not a 
real person, or a body corporate, hut merely a nominal defendant, 
under whose name the Government of India may sue, or be sued. 
Suing him is the means prescribed for suing the Government of 
India, that is, the mode in which the Indian Exchequer may itself 
be made the subject of proceedings, for the purpose of determining 

9) Act V of 1861. See also 4 M. I. 2) 7 Moo. I. A., 477: ib., 555 
A., 3^3. Penal Code, ss. 77, 19. Bourke, 167 : 2 L. R,, I. A., 38. 

1 21, 2 ^ Via, cap. ic6. Seethe 3) Civ. Pr, Code, ss. 416, 418. 
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the rights between Her Majesty’s subjects and the Indian Govern 
ment, which may be said to be the governing agent of the Crown 
and as such liable to be sued for wrongful acts of a private nature 
not done in the exercise of its sovereign powers. The Crown "itself 
cannot be made either civilly or criminally liable. The only form 
of redress is by petition called “ Petition of Right.” Although the 
Crown is not itself liable for wrongful acts, its officers are, even if 
the acts be done by- its authority. 

Notice of suit necessary. —No suit can be instituted against 
the Secretary of State or against a public officer in respect 
of an act purporting to be done by him in his official capacity 
until the expiration of two months next after notice in writing has 
been, in the case of the Secretary of State, delivered to, or left at 
the office of, a Secretary to the Local Government, or the Collec- 
tor of the Distrtct, and, in the case of a public officer, delivered to 
him or left at his office, stating the cause of action and the name 
and place of abode of the intending plaintiff, and the relief which 
he claims ; further, the plaint must contain a statement that such 
notice has been so delivered or left. The Government Pleader in 
any Court, or other person appointed in this behalf by the Local 
Government, is the agent of Government for the purpose of receiv- 
ing processes against the Secretary of State in Council arisW out 
of such Court. ^ b 

Procedure in suit.— If the Government undertakes the de- 
fence of a suit against a public officer, the Government Pleader 
upon being furnished with authority to appear and answer to the 
plaint, will apply to the Court, and upon such application the 
Court will cause note of the authority to be entered in the 
register. If no such application is made the suit will proceed as 
one against a private party, except that the defendant cannot be 
arrested, nor his property attached, otherwise than in execution 
of a decree. 5 See “Arrest” pp. 65, 66. 

Decree against Government or public officer.— When 
a decree is given against the Secretary of State, or against a public 
officer in respect of such afore-mentioned act, a time is specified 
in the decree within which it must be satisfied, and, if the decree 
is not satisfied within the time specified, the Court will report 
the case for the orders of the Local Government. Execution 
cannot issue on any such decree unless it remains unsatisfied for 
three months computed from the date of the report. 6 

When salary of public officer may be attached.— -See 
“ Attachment ” p. 72, and “ Pensions and Salaries 

Enforcement of public duties.— Any of the High Courts 
at Calcutta, Madras, and Bombay may make an order requiring 

4} Civ, Pr. Code, ss. 419, 424, 5) ss. 426, 427, ib. 6) s. 429, ib. 
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any specific act to be done or forborne, within the local limits of 
its ordinary original civil jurisdiction, by any person holding a 
public office, whether of a permanent or temporary nature, or 
by any corporation, or inferior Court of Judicature : pro- 
vided— (a) that an application for such order be made by some 
person whose property, franchise, or personal right would be 
injured by the forbearing or doing (as the case may be) of the 
said specific act ; (b) that such doing or forbearing is, under any 
law for the time being in force, clearly incumbent on such person, 
or Court, in his or its public character, or on such corporation in 
its corporate character ; (c) that, in the opinion of the High Court, 

; suc h doing or forbearing is consonant to right and justice ; (d) that 
! applicant has no other specific and adequate legal remedy * 

and (e) that the remedy given by the order applied for will be com- 
plete. The High Court is not, however, authorized (1) to make 
any order binding on the Secretary of State for India in Council, 
011 the Governor-General in Council, on the Governors of Madras 
and Bombay in Council, or on the Lieutenant-Governor of Bengal ; 
(2) to make any other order on any other servant of the Crown 
as such, merely to enforce the satisfaction of a claim upon the 
Crown • or (3) to make any order which is otherwise expressly 
! excluded by any law for the time being in force.? Every such 

> application must be founded on an affidavit of the person injured, 

! stating his right in the matter in question, his demand of justice, 

j an d denial thereof. The High Court may thereupon make an 

order at once or refuse it, or grant a rule to show cause why the 
order applied for should not be made. If in the last case no 
sufficient cause is shewn, the High Court may make an order 
in the alternative either to do or forbear the act mentioned in 
the order, or to signify some reason to the contrary and make 
an answer by an appointed day. If the person, Court, or Cor- 
poration to whom such order is directed makes no answer, or 
makes an insufficient or false answer, the High Court may then 
issue a peremptory order to do or forbear the act absolutely. 
( Every such order will be executed, and may be appealed from, 
as if it were a decree made in the exercise of the ordinary original 
civil jurisdiction of the High Court. The costs of all applica- 
tions and orders are in the discretion of the Court. 8 

Offences by or relating to public servants. — These are 
dealt with in the ninth and portions of other chapters of the 
Penal Code. The Code makes it punishable for a public servant 
to voluntarily allow a prisoner of State or war in his custody 
to escape; 9 or to negligently allow him to escape. 1 A public 
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servant is also punishable for abetting an offence ; 2 for concealing 
a design to commit an offence which it is his duty to prevent *3 
for taking a gratification improperly in respect of an official act* 4 
for abetting the taking of bribes or other improper gratification * s 
for obtaining valuable things without, or for inadequate consi- 
deration from a person concerned in any proceeding or business 
transacted by such public servant; 6 for disobeying a direction of 
the law with a view to injure any one ; 7 for framing an incorrect 
document with intent to cause injury ; 8 for unlawfully engaging 
in trade ; 9 for unlawfully buying or bidding for property ; 1 for 
disobeying a direction of law, in order to save an offender from 
punishment, or to save property from forfeiture; 2 for framing 
an incorrect record or writing with intent to save a person from 
punishment, or property from forfeiture ; 3 for corruptly making 
an order, report, &c., which he knows to be contrary to law in a 
judicial proceeding;* a public servant is punishable for commit- 
ting any person to confinement, or for trial, if he knows that in 
doing so he is acting contrary to law ; 5 . for intentionally omitting 
to apprehend a person accused, or suffering him to escape; 6 for 
intentionally omitting to apprehend a person sentenced, or for 
voluntarily suffering him to escape ;7 for negligently suffering the 
escape of a person lawfully in confinement ; 8 criminal breach of 
trust by public servant. See “ Trusts and Trustees .” 

Disclosure of official secrets — See Act XV of 1889. 



Offences against or relating to public servants.— A 

person is liable to punishment under the Code for assaulting or 
obstructing a public servant while suppressing a riot, &c. ; 9 for 
taking a gratification in order by corrupt or illegal means, to 
influence a public servant ; 1 for taking a gratification for the exer- 
cise of personal influence with a public servant ; 2 for personating 
a public servant ; 3 for wearing the garb or token of a public ser- 
vant with a fraudulent object ; 4 for various contempts of the author- 
ity of a public servant, see “ Contempt of Court and Contempt of 
Authority of Public Servants ” ; 5 for causing hurt to a public 
servant to deter him from doing his duty ; 6 for causing grievous 

2) Indian Penal Code, s. 116. 5) s. 220, ib. 

3) s. 1T9, ib. 6) s. 221, ib. 

4) s. 161, ib. 7) s. 222, ib. 

■5) s. 164, ib. 8) s. 223, ib. 

6} s. 165, ib. 9) s. 152, ib. 

7) s. 166, ib. 1) s. 162, ib. 

8) s. 167, ib. 2) s. 163, ib. 

9) ; 5. 168, ib. 3) s. 170, ib. 

1) :s. 169, ib. 

2) s. 217, ib. . 5) ss. 172 — 190, and s, 228, ib. 

3) s. 2x8, ib. 6) s. 332, ib. 

4) ■ s* 219, ib. 
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hurt with the like object ; 7 for using criminal force towards a 
public servant, see “Assault” ; z for destroying or moving land- 
mark fixed by the authority of a public servant; 9 for counter- 
feiting a property mark used by a public servant ; 1 for making 
false marks upon goods or on a receptacle for goods with intent 
to deceive a public servant or any other person ; 2 for making use 
of such a false mark. 3 

Private defence against act of public servant. —There 
is no right of private defence against an act which does not 
reasonably cause the apprehension of death or of grievous hurt, 
(e,g n a threatened flogging) if done, or attempted to be done, by 
a public servant acting in good faith under colour of his office, 
though that act may not be strictly justifiable by law ; nor against 
a similar act done or attempted to be done by the direction of a 
public servant, acting in good faith under the colour of his 
office, though that direction may not be strictly justifiable by law : 
provided the person in question knows, or has reason to believe, 
that the person doing the act is either such public servant, or is 
acting under such direction. 4 See “ Offences” 

Sanction necessary to prosecution of public servant. — 
A Judge or public servant cannot be prosecuted for acts done by 
him in his official capacity without the previous sanction of the 
Government of India or the Local Governments 
Unlawfully engaging in trade. — It is unlawful for any 
Governor-General or Governor, or any Member of Council of any 
of the presidencies of India, or for any Collector, Supervisor, or 
other person employed or concerned in the collection of revenues 
or the administration of justice in the provinces of Bengal, Behar, 
or Orissa, or for their agents or servants, or anyone in trust for 
them, or for any of the Judges of the Supreme Court of Judica- 
ture to be concerned in any trade or traffic whatever whether 
within or without India. 6 Members of the Board of Revenue 
are forbidden to be concerned in trade, commerce, or houses of 
agency, or in direction or management of banks, or in transac- 
tions for borrowing or lending money with native officers under 
the Revenue Department, or with zemindars, proprietors of land, 
renters, or other persons responsible for the revenue. 7 Collectors 
and assistants to Collectors are forbidden to exercise or carry on 
trade or commerce directly or indirectly, or to be engaged in any 
bank or house of agency, or to be concerned in the farming of the 

4) s. 99, ib. 

5) s. 197, Cr. Pr. Code. 

6) 33 Geo. Ill, c. 52, s. 137. See also 
3 and 4 Will. IV, c. 85, s, 76. 

7) Reg. I of 1803, s. 40. 


7) Indian Penal Code, s. 333. 

8) s. 353, ib. 

9 s. 434,1b. 

1) s. 484, ib. 

2) s. 487, ib. 

3) s. 488, ib. 


public revenue, or in the lending of money to proprietors of land 
renters, or persons responsible for the public revenue, or in any 
way connected with its management 8 9 Officers of the Supreme 
Courts in India (such as the Registrar and others) or of the Courts 
for the Relief of Insolvent Debtors are forbidden to carry on any 
dealing as banker, trader, agent, factor, or broker, either for their 
own advantage or for the advantage of any other person, except 
such dealings as it may be part of their duty to carry on. No 
Judge or other officer appointed under the Presidency Small 
Cause Courts Act may either by himself or as a partner of any 
other person, practise or act as an advocate or other legal practi- 
tioner, or be concerned either on his own account or for any other 
person or as the partner of any other person in any trade or pro- 
fession.9 A public servant who unlawfully engages in trade is 
punishable with simple imprisonment for a term which may extend 
to one year, or with fine, or with both. 1 

Enquiry into behaviour of public servants. — Act 
XXXVII of 1850 (repealed partly by Acts XIV of 1870, XVI of 
1874, XVI of 1868, XII of 1876) provides for regulating enqui- 
ries into the behaviour of public servants, not removeable without 
the sanction of Government, and makes the law uniform through- 
out India. 

Officers concerned, in sales.— A public servant having any 
duty to perform in connection with the sale of any property under 
the Criminal Procedure Code, cannot purchase or bid for the 
property. 2 As to officers concerned in execution-sales, see 
“Execution? p. 241. 

See “ Contempt of Court and of authority of Public Servants ? 
and Index, 

8) Reg. II of 1803, ss. 6o, 61, 64. 

9) Act XV of 1848, Mayne’s Penal Code, p. 149. Act XV of 1882. s. ic 

1) Penal Code, s. 168. 

2) Cr. Pr, Code, s. 559. 
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Authorities— Act I of 1877 (Specific Relief) : Code of Civil Procedure, 

Chapter XXXVI. • 

Appointment of receivers discretionary.— The appoint- 
ment of a receiver pending a suit is a matter resting in the discre- 
tion of the Court. The mode and effect of his appointment, and 
his rights, powers, duties and liabilities, are regulated by the Code 
of Civil Procedure (v. post).* 

Receivers in suits. —Whenever it appears to be necessary for 
the realisation, preservation or better custody or management of 
any property, moveable or immoveable, the subject of a suit, or 
under attachment, the Court may by order — (a) appoint a receiver 
of such property, and, if need be, (b) remove the person in whose 
possession or custody it is ; (c) commit the same to the custody or 
management of such receiver; and (d) grant to such receiver such 
fee or commission on the rents and profits of the property by way 
of remuneration as it thinks fit, and all such powers as to bringing 
and defending suits, and for the realisation, management, protec- 
tion, preservation and improvement of the property, the collection 
of the rents and profits, the application and disposal of such 
rents and profits, and the execution of instruments in writing as 
the owner himself has, or such of those powers as the Court 
thinks fit. Where the property is land paying revenue to Govern- 
ment, or land of which the revenue has been assigned or redeem- 
ed, and the Court considers that the interests of those concerned 
will be promoted by the management of the Collector, the Court 
may, with the consent of the Collector, appoint him to be re- 
ceiver of such property. 2 

!These powers can be exercised only by High Courts 
and District Courts ; provided that, whenever the Judge of a 
Court subordinate to a District Court considers it expedient that 
a receiver should be appointed in any suit before him, he must 
nominate such person as he considers fit for such appointment, 
and submit such person’s name, with the grounds for the nomina- 
tion, to the District Court, which will then either authorize such 
Judge to appoint the person so nominated, or pass such other 
order as it thinks fit.3 

Every receiver so appointed is bound to — (e) give such 
security (if any) as the Court thinks fit, duly to account for what 
he shall receive in respect of the property ; (/) pass his accounts 

1) Act I of 1877, s. 44. 2) Civ. Pr. Code, ss. 503, 504. 3) ib„ s. 505. 
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at such periods and in such form as the Court directs ; (g) pay the 
balance due from him thereon as the Court directs ; and is (k) 
responsible for any loss occasioned to the property by his wilful 
default or gross negligence. The Court cannot under these 
powers remove from the possession or custody of property under 
attachment any person whom the parties to the suit, or some or 
one of them, have or has not a present right so to removed 
Receivers in insolvency — See “ Insolvency pp, 323* 324. 

4) Civ. Pr. Code, s. 504. 
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Authorities— Act III of 1877 (extends to the whole of British India except such 
districts or tracts of country as the Local Government may from time to time 
with the previous sanction of the Governor-General in Council exclude from its 
operation) : Commentaries on the same by H. T. Rivaz, 1890 : Cases cited. 

Documents which must he registered. —All documents 
^ either must or may be registered under this Act. The following 
documents must be registered if the property to which they relate 
is situate in a district in which, and if they were executed on or 
after the date on which, Act XVI of 1864, or Act XX of 1866, or 
Act VIII of 1871, or this Act came or comes into force (1st of 
April 1877). (r) Instruments of gift of immoveable pro- 

perty (whatever be the value of the property 1 ). (2) Other non- 
testamentary instruments which purport or operate to 
create, declare, assign, limit, or extinguish, whether in 
present or in future, any right, title, or interest, whether 
vested or contingent, of the value of Rs. 100 or upwards, 
to or in immoveable property. “ Immoveable property,” for 
v the purpose of this Act, includes land, buildings, hereditary allow- 
* ances, rights to way, lights, ferries, fisheries, or any other benefit 
to arise out of land, and things attached to the earth, or perma- 
nently fastened to any thing which is attached to the earth, but 
not standing timber, growing crops nor grass. 2 The necessity 
for registration must be determined by the value of the considera- 
tion stated in the deed, and not by the actual or market value of the 
property. 3 (3) Non-testamentary instruments which ac- 
knowledge the receipt or payment of any consideration 
for the creation, etc., of any such right, title, or interest. 
(4) Leases of immoveable property from year to year, or 
for any term exceeding one year or reserving a yearly 
rent. The Local Government may, by order published in the offi- 
cial Gazette, exempt any leases executed in any district or part of a 
district, the terms granted by which do not'exceed 5 years, and 
the annual rents reserved by which do not exceed Rs. 50.4 A 
lease for one year certain, containing an expression on the tenant’s 
part, of readiness to hold the land longer at the same rent, if the 
landlord should desire it, need not be registered f nor a lease 
under which the tenant may claim possession of the land for one 
year, but is to pay rent to the landlord, so long as the landlord 

1) 13 W. R., 334. 4) Act III of 1877, s. 17. 

2) Act III of 1877, s. 3. s) I. L. R. f 3 Bom.. 21. 
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leaves the land with the tenant;® nor a lease under which a. 
tenant may live in the house so long as the landlord permits him 
to do so, and so long as he pays the rent, even where an annual 
rent is reserved. 7 But a lease for no definite time but fcSJ 
annual rent must be registered.^ A lease for one year containing 
an option for renewal for a further period of one year neednni k S 
registered. A lease for so long £ the .e„,°"cS»uef fo°p 
the stipulated rent must be registered.* “Lease” includes I 
counterpart, habuhyat, an undertaking to cultivate or occupy an ^ 
an agreement to lease. (5) Authorities to adopt a son ex e 
ented after the 1st January 1872, and not conferred by 
a will, must also Tbe registered. 2 a 

Documents which need not be registered.— Nothing in 
clauses (2) and (3) in the preceding paragraph applies to (1) Any 
composition deed. (2) Any instrument relating to shares in a 
joint stock Company, notwithstanding that the assets of such Com 
pany consist in whole or in part of immoveable property. M Anv 
debenture issued by anysuch Company and not creating, etc., any 
right, etc., (v. preceding paragraph, clause 2) to or in immoveable 

P ff P f t J’.! XCept m 50 far aS ” entitles the bolder to the security 
afforded by a registered instrument, whereby the Company has 
mortgaged, conveyed or transferred the whole or part of its immove- 
ab e property or any interest therein upon trust for the benefit of the 
holders of such debentures. (4) Any endorsement upon or 
transfer of any debenture issued by any such Company M 
Any document not itself creating, etc., any right, etc,, of the 
value of R.!^ 100, to or in immoveable property, but merely creat- 
mg a right to obtain another document which will when 
executed, do so. So where by an ikrarnama tenants conjointly 
promised that they would sign and have registered kahdiyats for 
rents at rates mentioned, it was held that the document did not 
operate to create or declare an interest in immoveable property, 
but merely a right to obtain another document which would, when 
executed, create or declare an interests (6) Decrees and orders 
of Courts and awards. (7) Grants of immoveable property by Gov- 
ernment. (8) Instruments of partition made by Revenue Officers. 
(9) Orders granting loans and instruments of collateral security 
granted and instruments for securing repayment of loans made un- 
der the Land Improvement Loans Act, 1883, and the Agriculturists’ 

Loans Act, 1884. (10) Any endorsement on a mortgage deed, 

acknowledging the payment of the whole or any part of the 

. 61 I. L. R., 8 Bom., 493. 9) I. L. R., x 7 Cat., 548. 

7) I. L. R 14 Bom., 319. In this i) 4 N.-W. P. 06 * Rivaz D t> 20— 0.1 

case the tenant was, however, to 2) Act III of 1877’ ss. 17 ' 3 P * 9 3 * 

8) I o“txO. 0d ' 0S0 - 3) R-, 17 Cal., zgij itivaz, p. 32. 
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mortgage money, and any other receipt for payment of money due 
under a mortgage when the receipt does not purport to extinguish 
the mortgage, (n) A certificate of sale granted to the purchaser of 
any property sold by public auction by a civil or revenue officer. 
Any of these instruments, however, may, if it is so desired, be regis- 
tered under this Act.* 

Documents which may be registered. — Registration of 
the following documents is optional : (i) Instruments (other than 
instruments of gift and wills) which purport or operate to create, etc., 
any right, etc., whether vested or contingent of a value less than 
Rs . ioo , to or in immoveable property. (2) Instruments acknow- 
ledging the receipt or payment of any consideration on account 
of the creation, etc., of any such right, etc. (3) Leases of immove- 
able property for any term not exceeding one year and leases 
exempted by the Local Government (v. ante). (4) Instruments 
(other than wills) which purport or operate to create, etc., any 
right, etc., to or in moveable property. “ Moveable property ” 
for the purposes of this Act includes standing timber, growing 
crops and grass, fruit upon and juice in trees, and property of 
every other description except immoveable property (v. ante). 
(5) Wills. (6) All other documents not required to be registered 
(v. ante). 5 

Time of presentation. --No document (other than a will) will 
be accepted for registration unless presented for that purpose to the 
proper officer within four months from the date of its execution, 
or in case of a copy of a decree or order from the day on which the 
decree or order was made, or, when appealable, from the day on 
which it becomes final ; provided that where there are several per- 
sons executing a document at different times, the document may be 
presented for registration and re-registration within four months 
from the date of each execution. If delay in presentation is un- 
avoidable the Registrar may, where the delay does not exceed four 
months, on payment of a fine not exceeding ten times the amount 
of the proper registration fee, register the document even though 
presented out of time. When a document purporting to have been 
executed out of British India by all or any of the parties to it is not 
presented for registration until after four months, the registering 
officer may, if satisfied that the instrument was so executed, and 
that it has been presented for registration within four months after 
its arrival in British India, register the document on payment of 
the proper registration fee. A will may at any time be presented 
for registration or^deposited in manner hereinafter mentioned. 6 

Place of registration.-— All documents the registration of 
which is compulsory, and the first three classes of documents the 

4) Act III of 1877, s. 17. 5) ib„ s. 18. 6) ib., ss. 23-^25, 27. 
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registration of which is optional (v. ante, “ Documents which may 
be registered”) must be presented for registration in the office of a 
Sub-Registrar within whose sub-district the whole or some por- 
tion of the property to which such document relates is situate.? 
The Registrar of a district including a Presidency-town and 
the Registrar of the Lahore district, may receive and register any 
of the above-mentioned documents without regard to the situation 
in any part of British India of the property to which the documents 
relate. 8 Every other kind of document may be presented for regis- 
tration either in the office of the Sub-Registrar, in whose sub-district 
the document was executed, or in the office of any other Sub-Regis- 
trar under the Local Government, at which all the persons executing 
and claiming under the document desire it to be registered. A copy 
of a decree or order may be presented for registration either in the 
office of the Sub-Registrar, in whose sub-district the original decree 
or order was made, or where the decree or order does not affect 
immoveable property, in the office of any other Sub-Registrar 
under the Local Government, at which all the persons claiming 
under the decree or order desire the copy to be registered. In 
ordinary cases registration or deposit of documents under this Act 
must be made at the office of the officer authorized to accept the 
same for registration or deposit, but such officer may, on special 
cause being shown, attend at the private residence of the person 
desiring to register a document or to deposit a will, and accept for 
registration or deposit such document or will. 9 

Who must present the documents. — Whether registration 
is optional or compulsory documents must be presented either (i) 
by the person executing or claiming under it, or in the case of a 
copy of a decree or order claiming under the decree or order ; or 
(2) the representative or assign of such person ; or (3) the agent of 
such person, representative or assign, duly authorized by power of 
attorney executed and authenticated in manner in the next para- 
graph mentioned. 1 

. Powers-of-attorney. — The following powers-of-attorney are 
alone recognised: — (1) A power-of-attorney executed before and 
authenticated by the Registrar or Sub-Registrar within whose dis- 
trict or sub-district the principal resides (if the principal at the 
time of executing the power resides in any part of British India 
where this Act is in force) ; (2) a power-of- attorney executed before 
and authenticated by any Magistrate (if the principal at the time 
aforesaid resides many other part of British India); (3) apower-of- 
attorney executed before and authenticated by a Notary Public 
or any Court, Judge, Magistrate, British Consul or Vice-Consul 

7) Act III of 1877, s. 28, 9) ib., ss. 28—31, 

8j ib. # s, 30, ij ib., s. 32. 
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/ or representative of Her Majesty or of the Government of India 
L, (if the principal at the time aforesaid does not reside in British 
India). 

The following persons are not required to attend at any regis- 
tration office or Court for the purpose of executing any such power- 
of-attorney as is mentioned in clauses (i) and (2):— Persons who 
by reason of bodily infirmity are unable without risk or serious 
inconvenience so to attend; persons in jail; and persons exempt 
, by law from personal appearance in Court . 2 
[ Presenting authorities to adopt, and wills. — The testator 

j or, after his death, any person claiming as executor or otherwise 
under a will, may present it to any Registrar or Sub-Registrar for 
registration, and the donor or, after his death, the donee, of any 
authority to adopt, may present it to any Registrar or Sub-Registrar 
j. for registration . 3 

Deposit of wills. — A testator may either personally or by 
his agent deposit with any Registrar his will in a sealed cover 
superscribed with the name of the testator, and that of his agent 
(if any), and with a statement of the nature of the document. 
The Registrar will then transcribe in his register-book the super- 
scription, and will note in the book, and on the cover, the year, 
| month, day and hour of the presentation and receipt and the 

/ names of any persons who may testify to the identity of the 

i testator or his agent, and will then place the sealed cover in his 

| fire-proof box. If the testator wishes to withdraw it he may 

' apply personally or by his agent. If on the death of a testator 

who has deposited a sealed cover containing a will, application be 
j made to the Registrar who holds it in deposit to open the same, 

j the Registrar will open the cover, and at the applicant’s expense 

copy the contents into a register-book and re-deposit the original 
j will . 4 

j Effects of registration and non-registration.— (1) A 

| registered document operates from the time from which it would 

| have commenced to operate if no registration thereof had been 

| required or made, and not from the time of its registration. (2) 

All non-testamentary documents duly registered under this Act, 
and relating to any property, whether moveable or immoveable, 
will take effect against any oral agreement or declaration 
j relating to such property unless where the agreement or declaration 

has been accompanied or followed by delivery of possession. 

Registration will not, however, confer validity upon an instrument 
j which is illegal or fraudulent.* An instrument got up by fraud 

4) ib., ss. 42—45. 

5) I. L. R., 4 Bom., 126. 
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cannot prevail against a bond, fide instrument which is not register- 
ed. 6 7 The reason why the Act excepts oral agreements accompa- 
nied by possession is that by such possession the parties who rely 
upon a subsequent registered deed had or might have had, if 
reasonably vigilant, notice by the fact of such possession that 
there was a prior claim to the property. Therefore where there is 
actual notice of a prior oral agreement though unaccompanied by 
possession, any subsequently registered deed will not take priority 
over such agreement.? (3) No document of which the regis- 
tration is compulsory will affect any immoveable pro- 
perty comprised therein, or confer any power to adopt 
or be received as evidence of any transaction affecting 
such property or conferring such power unless it has 
been registered in accordance with the provisions of this Act 
(v. ante). (4) Again every document of which the registration is 
compulsory and the class of documents (1) and (2) of which regis- 
tration is optional (v. ante , “ Documents which may be registered”) 
if duly registered, will take .effect as regards the property 
comprised therein, against every unregistered document 
(not being a decree or order) relating to the same property 
whether such unregistered document be of the same nature as 
the registered document or not. This provision does not affect 
exempted leases or the various documents exempted under section 
17 (v. ante, “ Documents which need not be registered).” (5) 
Lastly copies of entries in the Register Books signed and sealed 
by the registering officer are admissible in Court in evidence for 
the purpose of proving the contents of the original documents. 8 

Sales, mortgages, leases. — By section 4 of the Transfer of 
Property Act, 9 sections 54, §§ 2, 3, ss. 59, 107 and 123 of that Act 
shall be read as supplemental to the Indian Registration Act. 
See “ Sale” “ Mortgage ” “Lease” “ Gift” and Index. 

Destruction of unclaimed documents. — Documents 
(other than wills) remaining unclaimed in any registration office, 
for a period exceeding two years, may be destroyed. 1 

No registering officer is liable to any suit, claim, or 
demand by reason of anything in good faith done or refused in 
his official capacity. 2 

6) 20 W. R., no. See Rivaz, p. 69, 9) Act IV of 1882 as amended by 

and cases there cited. Act III of 1885. 

7) I. L. R., 4 Bom., 126: I. L. R., 6 1) Act III of 1877, s. 85. 

Cal., 534 : Rivaz, p. 56. 2) ib., s. 86. 

8) Act III of 1877, ss. 47—50, 57. 
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Authorities— Cases cited : Act V of 18S2 : Act XV of 1877. 

Navigable rivers. — The Indian Government has a freehold 
in the beds of navigable rivers in India . 1 There is no distinction 
as regards the proprietorship of the bed of the river between a tidal 
river and a navigable river which has ceased to be tidal . 2 The 
[ foreshore of a tidal navigable river belongs to the Government. 3 

f When the river ceases to be navigable the foreshore is the property 
j of the riparian proprietors. The banks are generally the pro- 
perty of the adjoining land-owners. The public have a right of 
passage over them for the purpose of navigation.^ 

Non-navigable rivers. — The beds of small and shallow 
streams and of rivers above the point where they cease to be 
navigable, prima facie belong to the riparian proprietors ad medium 
filum aquce , ie,, as far as the middle thread of the stream . 5 This 
presumption may be rebutted by showing that the bed belongs to 
some third person . 6 If the lands on both banks of the stream 
belong to one proprietor, the presumption is that he is the person 
entitled to the entire bed. The foreshore and banks of a non- 
> navigable river belong to the riparian proprietors. 

■ Riparian rights. — It is necessary for the existence of a 

riparian right, that the land should be in contact (either constant, 
| as in the case of non-tidal, or intermittent in the case of tidal, 

: rivers) with the flow of the stream. Private riparian rights may 

j and do exist in a tidal navigable river subject to, and controlled 

| by, the public right of navigation ; they are the same as riparian 

j rights in non-navigable streams.? These rights are natural rights 

inherent in the riparian soil, whether the owner of such soil 
exercises them or not, and he may begin to exercise them when- 
ever he will 8 The ordinary rights are those of access to the 
river, erection of private wharves, piers, landing-places, &e., 
which do not encroach on the property of the Crown, or interfere 
with the public rights of navigation and fishery • and defences 
against the encroachment of the river (which do not impede 
navigation or injure other riparian proprietors) ; the right to accre- 
tion by alluvion, and the right to the use, flow and purity of water. 

Right to use of water. —Each riparian proprietor has a right 
to the use of the water. Consequently all the proprietors have 

5) L. R„ 17 Ind. App., 62. 

6 ) ' ib. v 

7) 1 App. Gas., 662. 

8) 1 C. B. N. S., 590. 


1) 6 Moo. Ind. App., 267. 

2) 10 B. L. R., 406, 

3) 6 Moo. Ind. App., 267: 9 B.L.R., 


128. 

4) 22 Sutb. W. R., 276, 
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an equal right; and, therefore, no one of them can make such use 
of it as will prevent any of the others from having an equal use 
of the stream when it reaches them. Every proprietor mav 
divert the water for the purpose, for example, of turning a mill ♦ 
but, then, he must carry the water back into the stream so that 
the other proprietors may in their turn have the benefit of it. • He 
must not injure those whose lands lie below him on the banks 
of the river by diminishing the quantity of water which descends 
to them or those whose lands lie above him, by returning water 
upon them so as to overflow their lands, or to disturb any of 
the operations in which they have occasion to use the water— 
as, for example, by diminishing the extent of its fall. 9 As to the 
pollution of streams every owner of land has a right that 
“within his own limits, the water which naturally passes or 
percolates by, over or through his land shall not, before so pass- 
ing or percolating, be unreasonably polluted by other persons. 1 ” 
Unreasonable pollution of water is therefore an actionable wrong. 

Surface water.— Every owner of land has a right to collect 
and dispose within his own limits of all water on its surface which 
does not pass in a defined channel. 2 Every proprietor of land on 
a higher level has a right that the surface drainage of his land 
shall be received by the proprietor of the land below.3 Though 
a land-holder has a right to dispose of the surface water, yet 
he has no right to corrupt or pollute it so as to cause injury to his 
neighbour. 4 

Easements. — The natural rights of a riparian proprietor may 
be curtailed, modified, or enlarged by the acquisition of easements 
“in respect of any watercourse or the use of any water,” 5 
v. “ Easements and Licenses” and “ Fishery” 

Alluvion — See “ Mortgage ” and “ Lease.” 

Territorial waters,— The Government is the owner of the 
soil of the sea. within a distance of three miles around the coasts 
of British India. 6 The soil of the beds of bays, gulfs and estuaries, 
frimd facie, belongs to Government? 

Right of fishery — See “ Fishery” 

Jalkur is the profit or rent derived from the water, lakes, 
ponds or the like, upon a tract of country or an estate, with the 
right of fishing, and of cultivating the beds if dry. 8 


9) 

x) 

a) 

3 ) 


iL. J. Ch., 94 : Cal. S. D., 1857, 
p. 1324. 

Ind. Easement Act, V of 1882, 5.7, 
ill. (/). See “ Easements and 
Licenses” 

ib.> s. 7, ill. (£•). Cal. S. D., 1857, 


p. 1324. 7) 

Act V of 1882, illust, (»)I. L. R., 8) 
12 Cal. , 323. 


4) See Act V of 1882 and ** Easements 

a fid Licenses.'' 

5) Act XV of 1877, s. 26 : Act V of 

1882, s. 15. 

6) 8 Bom. H. C. (Cr. C.) 63 : 1. L. R„ 
2 Bom., 19. 


ib. 
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AUTHORITIES— Act IV of 1882 (Transfer of Property) : Act IX of 1872 (Contract): 

Cases cited. 

Sale of Immoveable Property. 

Authorities— Act IV of 1882 (Transfer of Property) : Shephard and Brown’s 
Commentaries on the Transfer of Property Act, 2nd ed. : Act II of 1882 
(Trusts). 

“ Sale ” is a transfer of ownership in exchange for a price paid 
, or promised, or part paid and part promised. 1 It is the exchange 
of property for a price. It involves the transfer of the ownership 
of the thing sold from the seller to the buyer. 2 

How made. — Such transfer, in the case of tangible immove- 
able property, e,g., lands, buildings, etc., of the value of 100 rupees 
and upwards, or in the case of a reversion or other intangible 
thing, can be made only by a registered instrument. 

In the case of tangible immoveable property of a value less than 
J 100 rupees, such transfer may be made either by a registered in- 

| strument or by delivery of the property. 3 See “ Registration .” 

| Delivery of tangible immoveable property takes place when the 

I seller places the buyer, or such person as he directs, in possession 

F of the property. A contract for the sale of immoveable property 

I is a contract that a sale of such property shall take place on terms 

settled between the parties. The contract of sale qua contract 
does not require registration. As to specific performance of con- 
tract to transfer: see 44 Contract p. 167. It does not, of itself, 

I create any interest in or charge on such property. Though the mere 

I contract to sell does not of itself create any interest in the property, 

I " yet the purchaser is entitled to the benefit of the obligation arising 

out of the contract, and may enforce such right or obligation against 
a gratuitous transferee, or a transferee with notice: e<g., A con- 
tracts to sell Sultanpur to B. While the contract is still in force, 
. he sells Sultanpur to C, who has notice of the contract. B may 

I * enforce the contract against C to the same extent as against A. 4 

Eights and liabilities of seller. — In the absence of a contract 
to the contrary , the buyer and the seller of immoveable property 
respectively are subject to the liabilities, and have the rights, men- 
tioned in the rules next following, or such of them as are appli- 
cable to the property sold : (1) The seller is bound — (a) to 


1 


1) Act IV of 1882, s. 54. 

2) Act IX of 1872, s. 77. 

3) These provisions as to registration 4) 

do not extend to any district ex- 
cluded from the operation of the 


Registration Act, 1877 : Act IV 
of 1882, s. 1. 

Act IV of 1882, ss. 54, 40, cf., Act 
II of 1882 (Trusts), s. 91, 




560 


SALE. 


riisdose to the . buyer any material defect in the property of 
winch tne seller is and the buyer is not, aware, and which the buver 
could not with ordinary care discover; the omission to rnake sud 
disclosure is fraudulent : the contract induced by it is voirh'T 
“ *»*•» ■S3. .55; W .0 produce to the 
for examination all documents of title relating to the proSertv 
which are in the seller’s. possession or power ; (A to answer m 
the best of his information all relevant questions put to him bv 
the buyer tn respect to the property or the title thereto • 7) I 
payment or tender of the amount due in respect of the mice 
execute a proper conveyance of the property when the buver 
tenders it to him for execution at a proper time and place • (A 
between the date of the contract of sale and the delivery of Ti 
property, to take as much care of the property and all documents 
of title relating thereto which are in his possession, as an owner of 
ordinary prudence would take of such property and documents” 
(/ ) to give, on being so required, the buyer, or such person as he 
directs, such possession of the property as its nature admits • M 
to pay all public charges and rent accrued due in resry-ct of 
the property up to the date of the sale, the interest on all ineum 
brances on such property due on such date, and, except where 
the property is sold subject to incumbrances, to discharge all in- 
cumbrances on the property then existing. (2) The seller is 
deemed to contract with the buyer that the interest which the 
seller professes to transfer to the buyer subsists and that he has 
power to transfer the same (this is known in English conveyances as 

the covenant for title”): provided that, where the sale is made 

by a person in a fiduciary character, he is deemed to contract with 
the buyei that the seller has done no act whereby the property 
is incumbered or whereby he is hindered from transferring it. The 
benefit of the contract above-mentioned is annexed to and goes 
with the interest, of the transferee as such, and may be enforced 
by every person in whom that interest is for the whole or any part 
thereof from time to time vested. (3) Where the whole of the 
purchase-money has been paid to the seller, he is also bound to 
deliver to the buyer all documents of title relating to the pro- 
perty which are in the seller’s possession or power : provided 
that (a), where the seller retains any part of the property com- 
prised in such documents, he is entitled to retain them all, and 
(p), where the whole of such property is sold to different buy- 
ers, the buyer of , the lot of greatest value is entitled to such 
documents. But in case (a) the seller, and in case (b) the buyer 
of the lot of greatest value, is bound, upon every reasonable 
request by ihe buyer, or by any of the other buyers, as the case 

5) cf«, Act 11 of 1882* s. 15. 
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may be, and at the cost of the person making the request, to 
produce the said documents and furnish such true copies thereof 
or extracts therefrom as he may require ; and, in the meantime, 
the seller, or the buyer of the lot of greatest value, as the case 
may be, must keep the said documents safe, uncancelled and 
undefaced, unless prevented from so doing by fire or other inevit- 
able accident. (4) The seller is entitled— (a) to the rents 
and profits of the property till the ownership thereof passes to 
the buyer (/.<?., until the date of the conveyance) ; ( 6 ) where the 
ownership of the property has passed to the buyer before payment 
of the whole of the purchase-money, to a charge upon the 
property (known also as “ the vendor’s lien for unpaid pur- 
chase-money ”) in the hands of the buyer for the amount of the 
purchase-money, or any part thereof remaining unpaid, and for 
interest on such amount or part. 6 

Eights and liabilities of buyer.— (1) The buyer is bound 
— (a) to disclose to the seller any fact as to the nature or extent 
of the seller’s interest in the property of which the buyer is aware, 
but of which he has reason to believe that the seller is not aware, 
and which materially increases the value of such interest, eg . 9 
the purchaser of an estate knows and the vendor does not know 
that a prior tenant for life has died : the former is bound to dis- 
close the fact to the vendor. The purchaser, however, need not 
mention latent advantages, eg . 9 the existence of a mine on the 
property unknown to the vendor. The omission to make such a 
disclosure is fraudulent, and a contract induced by it is voidable. 
See “Contract” pp. 153, 155 ; (0) to pay or tender, at the time 
and place of completing the sale, the purchase-money to the 
seller or such person as he directs : provided that, where the 
property is sold free from incumbrances, the buyer may retain 
out of the purchase-money the amount of any incumbrances on 
the property existing at the date of the sale, and must pay the 
amount so retained to the persons entitled thereto ; (c) where'the 
ownership of the property has passed to the buyer (/.<?., from'the 
date of the registered conveyance or delivery of possession), to 
bear any loss arising from the destruction, injury or 
decrease in value of the property not caused by the 
seller ; ( d ) where the ownership of the property has passed to the 
buyer, as between himself and the seller, to pay all public 
charges and rent which may become payable in respect of the 
property, the principal moneys due on any incumbrances sub- 
ject to which the property is sold, and the interest thereon after- 
wards accruing due. (2) The buyer is entitled— (a) where the 
ownership of the property has passed to him, to the benefit of 

55* 
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any improvement in, or increase in value of, the property, and 
to the rents and profits thereof ; (b) unless he has improperly de- 
clined to accept delivery of the property, to a charge on the 
property, as against the seller and all persons claiming under him 
with notice of the payment, to the extent of the seller’s interest 
in the property, for the amount of any purchase-money properly 
paid by the buyer in anticipation of the delivery and for interest 
on such amount ; and, when he properly declines to accept the 
delivery, also for the earnest (if any) and for the costs (if any) 
awarded to him of a suit to compel specific performance of the 
contract or to obtain a decree for its rescission.? See “ Contract 

Bale of one of two properties subject to a common 
charge. — Where two properties are subject to a common charge, 
and one of the properties is sold, the buyer is, as against the 
seller, in the absence of a contract to the contrary, entitled to 
have the charge satisfied out of the other property, so far as such 
property will extend. 8 

Discharge of incumbrances on sale. — (a) Where immove- 
able property subject to any incumbrance, whether immediately 
payable or not, is sold by the Court, or in execution of a decree, 
or out of Court, the Court may, if it thinks fit, on the application 
of any party to the sale, direct or allow payment into Court — (1) in 
case of an annual or monthly sum charged on the property, or of 
a capital sum charged on a determinable interest in the property, 
— of such amount as, when invested in securities of the Govern- 
ment of India, the Court considers will be sufficient, by means of 
the interest thereof, to keep down or otherwise provide for that 
charge ; and (2) in any other case of a capital sum charged on the 
property, — of the amount sufficient to meet the incumbrance and 
any interest due thereon. But in either case there must also be 
paid into Court such additional amount as the Court considers will 
be sufficient to meet the contingency of further costs, expenses and 
interest, and any other contingency, except depreciation of invest- 
ments, not exceeding one* tenth part of the original amount to be 
paid in, unless the Court for special reasons thinks fit to require a 
larger additional amount, (b) Thereupon the Court may, if it 
thinks fit, and after notice to the incumbrancer, unless the Court 
thinks fit to dispense with such notice, declare the property to be 
freed from the incumbrance, and make any order for conveyance, 
or vesting order, proper for giving effect to the sale, and give 
directions for the retention and investment of the money in Court. 
(c) After notice served on the persons interested in or entitled to 
the money or fund in Court, the Court may direct payment or 
transfer thereof to the persons entitled to receive or give a discharge 

7) Act XV of 1882, s. 35. 8) ib„ s. 56. 
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■v ;l f or the same, and generally may give directions respecting the 

1 application or distribution of the capital or income thereof, (d) 

fr An appeal lies from any declaration, order or direction under this 

I section as if the same were a decreed 

Sale of moveable and immoveable property combined 
— v.pst, P- 5 65 - 

Sale of Goods. 

Authorities— Act IX of 1872, Ch. VII (Contract) : Cunningham and Shephard’s 
Contract Act, 6th Ed. : Sugden’s Vendors and Purchasers, 14th Ed. : Bateman’s 
* Auctions, 6th Ed. ; Cases cited. 

f Definition of “ Sale ” — v. ante. 

“ Goods ” mean and include every kind of moveable pro- 
perty. 1 “Moveable property” means property of every descrip- 
tion except immoveable property, which latter includes “land, 
benefits to arise out of land, and things attached to the earth, or 
permanently fastened to any thing attached to the earth.” 2 
. Sale is effected by offer and acceptance of aster tamed goods 

for a price, or of a price for ascertained goods, together with pay- 
ment of the price or delivery of the goods ; or with tender, part- 
payment, earnest or part-delivery ; or with an agreement, express 
or implied, that the payment or delivery, or both, shall be post- 
poned. Where there is a contract for the sale of ascertained 
goods, the property in the goods sold passes to the buyer 
when the whole or part of the price, or when the earnest, is paid, 
or when the whole or part of the goods is delivered. If the parties 
agree, expressly or by* implication, that the payment or delivery, 
or both, shall be postponed, the property passes as soon as the 
proposal for sale is accepted : eg. : (a) B offers to buy A’s horse 
for Rs. 500. A accepts B 5 s offer, and delivers the horse to B. 
The horse becomes B 5 s property on delivery, (b) A sends goods 
to B, with the request that he will buy them at a stated price if he 
approves of them, or return them if he does not approve of them. 
R retains the goods, and informs A that he approves of them. 
The goods become B’s when B retains them, (c) B offers A for 
his horse, Rs. 1,000, the horse to be delivered to B on a stated 
day, and the price to be paid on another stated day. A accepts 
the offer. The horse becomes B ? s as soon as the proposal is 



Act IV of 1882, s. 57. In this section Court 99 means (1) a High Court n 
the exercise of its ordi nary or extraordinary original civil jurisdiction : (2) 
the Court of a District Judge within the local limits of whose jurisdiction 
the property or any part thereof is situate : (3) any other Court which the 
Local Government may, from time to time, by notification in the official 
Gazette, declare to be competent to exercise the jurisdiction conferred by 
this section. Cf. 44 and 45 Vic., cap. 41, s, 5 (Conveyancing Act). 

Act IX of 1872, s. 76. f-'ffCkyfo- 

Act I of 1868, s. 2 : as to things which are not transferable, see “ Transfer 
of Property 99 




accepted, (d) B offers A, for his horse, Rs. i 5 ooo, on a 
month’s credit. A accepts the offer. The horse becomes B’s as 
soon as the offer is accepted, (e) B, on the ist January, offers 
to A, for a quantity of rice, Rs. 2,000, to be paid on the ist March 
following, the rice not to be taken away till paid for. a 
accepts the offer. The rice becomes B’s as soon as the offer is 
accepted.^ 

Transfer of ownership : completion of sale. — The follow- 
ing rules as to the passing of the property in goods sold apply in 
cases which do not fall completely within the terms of the pre- 
ceding paragraph which relates to ascertained goods only (1) 
Where there is a contract for the sale of a thing which has yet to 
be ascertained, made, or finished, the ownership of the thing is not 
transferred to the buyer until it is ascertained, made, or finished: 4 
e.g. : B orders A, a barge-builder, to make him a barge. The price 
is not made payable by instalments.^ While the barge is building, 
B pays to A money from time to time on account of the price. The 
ownership of the barge does not pass to B until it is finished. 6 (2) 
Where, by a contract for the sale of goods, the seller is to do any- 
thing to them fur the purpose of putting them into a state in which 
the buyer is to take them, the sale is not complete until such thing 
has been done : e.g. : A, a ship-builder, contracts to sell to B, 
for a stated price, a vessel which is lying in A’s yard ; the vessel 
to be rigged and fitted for a voyage, and the price to be paid on 
delivery. Under the contract, the property in the vessel does 
not pass to B until the vessel has been rigged, fitted up ana 
delivered.? (3) Where anything remains to be done to the goods 
by the seller for the purpose of ascertaining the amount of the 
price, the sale is not complete until this has been done : e.g. ; 
(a) A, the owner of a stack of bark, contracts to sell it to B, 
weigh and deliver it, at Rs. 100 per ton. B agrees to take 
and pay for it on a certain day. Part is weighed and delivered 
to B ; the ownership of the residue is not transferred to B until 
it has been weighed pursuant to the contract. 8 (b) A contracts to 
sell a heap of clay to B at a certain price per ton. B is, by the 
contract, to load the clay in his own carts, and to weigh each 
load at a certain weighing machine, which his carts must pass 
on their way from A’s ground to B’s place of deposit. Here, 
nothing more remains to be done by the seller ; the sale is com- 
plete, and the ownership of the heap of clay is transferred at 

3} Act IX of 1872, s. 78 : 11 Moo. 5) L. R., 10 Ch., 405. 

P.C.C., 566: 32 L. J. Q. B., 6) Act IX of 1872, s. 79 : 5 B. and A., 
322 : 5B. and A., 340 : 7 Q. B,, 942 : L. R., 10 Ch., 40. 

850. 7) ib.,s. 80: 5 B. and €,,862: 11 

4) ib. , s.79: 1 Taunt., 318. See 5 Bing,, Jur, , 1091. 

270 : 4 M. and W„ 687. 8) 5 B, and C., 857. 
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once.9 (4) Where the goods are not ascertained at the time of 
making the contract of sale, it is necessary to the completion of 
the sale that the goods shall be ascertained : e.g. : A agrees to 
sell to B, 20 tons of oil in As cisterns. As cisterns contain 
more than 20 tons of oil. No portion of the oil has become the 
property of B. 1 (5) When there is a contract for the sale of goods 
not yet in existence, the ownership of the goods may be trans- 
ferred by acts done, after the goods are produced in pursuance 
of the contract, by the seller, or by the buyer with the seller’s 
assent: e.g. :—(a) A contracts to sell to B, for a stated price, all 
the indigo which shall be produced at As factory during the ensu- 
ing year. A, when the indigo has been manufactured, gives B an 
acknowledgment that he holds the indigo at his disposal. The 
ownership of the indigo vests in B from the date of the acknow- 
ledgment (b) A, for a stated price, contracts that B may take 
and sell any crops that shall be grown on A’s land in succession to 
the crops then standing. Under this contract, B, with the assent 
of A, takes possession of some crops grown in succession to the 
crops standing at the time of the contract. The ownership of the 
crops, when taken possession of, vests in B. ( c ) A, for a stated 


price, contracts that B may take and sell any crops that shall be 
grown on hisdand in succession to the crops then standing. Under 
this contract, B applies to A for possession of some crops grown 
in succession to the crops which were standing at the time of the 
contract. A refuses to give possession. The ownership of the 
crops has not passed to B, though A may commit a breach of 
contract in refusing to give possession. 2 (6) Where an agreement 
is made for the sale of immoveable and moveable property com- 
bined, the ownership of the moveable property does not pass before 
the transfer of the immoveable property : e.g. : A agrees with B for 
the sale of a house and furniture. The ownership of the furniture 
does not pass to B until the house is conveyed to B 3 (v. ante). 
Ascertainment of goods. — A sale is not complete until the 
goods are ascertain ed+ (v. ante). (1) Where the goods are not 
ascertained at the time of making the agreement for sale, but 
goods answering the description in the agreement are subsequent- 
ly appropriated by one party, for the purpose of the agreement, 
and that appropriation is assented to by the other, the goods 
have been ascertained, and the sale is complete : e.g . ; A, having 
a quantity of sugar in bulk, more than sufficient to fill 20 hogs- 
heads, contracts to sell B 20 hogsheads of it. After the contract, 
A fills 20 hogsheads with the sugar, and gives notice to B that 


9) Act IX of 1872, s. 81 : 2 H. and C., 
200. 

1) ib„ s, 82 : 2 C. and M., 530. 


z) ib. ( s. 87. 

3) ib„ s. 85 ; 13 M. and W., 29. 

4) ib., s. 85. 
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the hogsheads are ready, and requires him to take them away. 

B says he will take them as soon as he can. By this appropria- 
tion by A, and assent by B, the sugar becomes the property of B.s 
(2) Where the goods are not ascertained at the time of making 
the contract of sale, and, by the terms of the contract, the seller 
is to do an act with reference to the goods which cannot be done 
until they are appropriated to the buyer, the seller has a right to 
select any goods answering to the contract, and by his doing so, 
the goods are ascertained : e.g. : B agrees with A to purchase of 
him, at a stated price, to be paid on a fixed day, 50 maunds of 
rice out, of a larger quantity in A’s granary. It is agreed that B 
shall send sacks for the rice, and that A shall put the rice into 
them. . B does so, and A puts 50 maunds of rice into the sacks. 
The goods have been ascertained. 6 

When goods have become the property of the buyer, 
he must bear any loss arising from their destruction or 
injury,—^.; (a) B offers, and A accepts, Rs. 100 for a stack 
of firewood standing on A’s premises, the firewood to be 
allowed to remain on A’s premises till a certain day, and not to 
be taken away till paid for. Before payment, and while the 
firewood is on A’s premises, it is accidentally destroyed by fire. 
B must bear the loss, (b) A bids Rs. 1,000 for a picture 
at a sale by auction. After the bid, it is injured by an accident. 
If the accident happens before the hammer falls, the loss falls 
on the seller ; if afterwards, on A.? So also, according to 
English law, “ where there is an immediate sale, and nothing 
remains to be done by the vendor as between him and the vendee, 
the property in the thing sold vests in the vendee, and then all 
the consequences resulting from the vesting of property follow; 
one of which is, that if it be destroyed, the loss falls upon the 
vendee.” 8 The buyer of specific goods bears any loss from the 
date of the contract ; and of other goods as soon as the property 
has passed to him (v. an/e), 

A contract for the sal© of goods to be delivered at a 
future day is binding, though the goods are not in the 
possession of the seller at the time of making the contract, and 
though, at that time, he has no reasonable expectation of acquir- 
ing them otherwise than by purchase : e.g . : A contracts, on the 
1st January, to sell B 50 shares in the East Indian Railway 
Company, to be delivered and paid for on the 1st March of the 
same year. A, at the time of making the contract, is not in 
possession of any shares. The contract is valid.$ 

5) Act IX of 1872, s. 83 : 6 B. & 7) ib.> s. 86. 

C., 388 : 14 a B. N. S., 412. 8) 6 B. & C., 360. 

6) ib.» s, 84. 9) Act IX of 1872, s. 88 ; 5 M. & W,, 462* 
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The price. — Where the price of goods sold is not fixed by 
the contract of sale, the buyer is bound to pay the seller such a. 
price as the Court considers reasonable : e.g. : B, living at Patna, 
orders of A, a coach-builder at Calcutta, a carriage of a particular 
description. Nothing is said by either as to the price. The order 
having been executed, and the price being in dispute between 
the buyer and the seller, the Court must decide what price it con- 
siders reasonable. 1 

Delivery.— ( i ) Delivery of goods sold may be made by doing 
anything which has the effect of putting them in the possession 
of the buyer, or of any person authorized to hold them on his be- 
half : e.g. : (a) A sells to B a horse, and causes or permits it 
to be removed from A’s stables to B’s. The removal to B’s stable 
is a delivery, (b) B, in England, orders 100 bales of cotton from 
A, a merchant of Bombay, and sends his own ship to Bombay for 
the cotton. The putting the cotton on board the ship is a delivery 
to B. (c) A sells to B certain specific goods which are locked up 
in a godown. A gives B the key of the godown, in order that he 
may get the goods. This is a delivery. (< d ) A sells to B five speci- 
fic casks of oil. The oil is in the warehouse of A. B sells the five 
casks to C. A receives warehouse rent for them from C. This 
amounts to a delivery of the oil to C, as it shows an assent on the 
part of A to hold the goods as warehouseman of C. (e) A sells to 
B 50 maunds of rice in the possession of C, a warehouseman. A 
gives B an order to C to transfer the rice to B, and C assents to 
such order, and transfers the rice in his books to B. This is a 
delivery. (/) A agrees to sell B five tons of oil, at Rs. 1,000 
per ton, to be paid for at the time of delivery. A gives to C, a 
wharfinger, at whose wharf he had 20 tons of the oil, an order 
to transfer five of them into the name of B. C makes the transfer 
in his books, and gives A’s clerk a notice of the transfer for B. 
A’s clerk takes the transfer notice to B, and offers to give it him 
on payment of the price of the oil. B refuses to pay. There has 
been no delivery to B, as B never assented to make C his agent 
to hold for him the five tons selected by A. (2) A delivery of 
part of goods, in progress of the delivery of the whole, has the 
same effect, for the purpose of passing the property in such goods, 
as a delivery of the whole ; but a delivery of part of the goods, 
with an intention of severing it from the whole, does not operate 
as a delivery of the remainder : e.g. ; (a) A ship arrives in a har- 
bour laden with a cargo consigned to A, the buyer of the cargo. 
The captain begins to discharge it, and delivers over part of the 
goods to A in progress of the delivery of the whole. This is a 
delivery of the cargo to A for the purpose of passing the property 
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in the cargo, (b) A sells to B a stack of firewood, to be paid 
for by B "on delivery. After the sale, B applies for and obtains 
from A leave to take away some of the firewood. This has not 
the legal effect of delivery of the whole, (c) A sells 50 maunds of 
rice to B. The rice remains in A's warehouse. After the sale, B 
sells to C 10 maunds of the rice, and A, at B’s desire, sends the 
lo maunds to C. This has not the legal effect of a delivery of 
the whole. (3) In the absence of any special promise, the seller 
of goods is not bound to deliver them until application for 
delivery by the buyer. In the absence of any special promise as 
to the place of delivery, goods sold are to be delivered at the 
place at which they are at the time of the sale ; and goods con- 
tracted to be sold are to be delivered at the place at which they 
are at the time of the contract for sale, or, if not then in existence, 
at the place at which they are produced A 

Effect of delivery to wharfinger or carrier — See 
“ Carriers 

Nature of a lien. — “ Lien ” has been defined to be “a right 
in one man to retain that which is in his possession belonging to 
another till certain demands of him, the person in possession, are 
satisfied. 3 ”3 Thus agents, bailees, workmen and others have aright 
of lien : e.g. : a horse-breaker by whose skill a horse is made 
manageable has a lien upon the horse for his charges in keeping 
and training it (but in the case of a racehorse it is doubtful 
if the trainer's lien attaches).* So also a tailor to whom cloth is 
sent to make a suit of clothes has a lien for the price upon them.s 
Lien carries no right of sale even though the retention be attend- 
ed with expense : as to the vendor's right of re-sale ; v. post 6 A 
lien may be either specific or general: that is alien in respect 
of some particular demand, or a lien in respect of all outstand- 
ing claims. Thus a bailee has a particular or specific lien, whereas 
the lien of a banker is general. 7 A lien being founded on posses- 
sion, the lien is lost with the parting with possession. 

Seller’s lien. — (1) Unless a contrary intention appears by the 
contract, a seller has a lien on sold goods as long as (a) they re- 
main in Ms possession /and ( b ) the price or any part of it remains 
unpaid. The lien being founded on possession is lost with deli- 
very. A vendor has, however, in certain cases, a further right, viz., 
the right of stoppage in transitu (see next paragraph ). The 
seller's lien may be negatived by the terms of the contract, as for 
instance in the case of a contract for which security is given : in 
such a case “ the express stipulation and agreement of the parties 

2) Act IX of 1872, ss. 90—94. 5) 3 M* & S. 160, See pp. 83. 84* 

3) 2 East., 235. % 29 L. J. t Ch 714. 

4} 13 Q. B„ $80 : 5 M. & W„ 350. 7) See pp. 83, 84, 
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for security exclude lien and limit their rights by the extent of the 
* express contract that they have made.” 8 (2) Where, by the con- 
tract, the payment is to be made at a future day, but no time is 
fixed for the delivery of the goods, the seller has no lien, and the 
buyer is entitled to a present delivery of the goods without pay- 
ment. But if the buyer (a) becomes insolvent (/.<?., if he has 
ceased to pay his debts in the usual course of business, or is inca- 
pable of paying them) before delivery of the goods; or (b) if the 
time appointed for payment arrives before the delivery of the 
goods, the seller may retain the goods for the price : e.g. : A sells 
to B a quantity of suear in A’s warehouse. It is agreed that 
three months’ credit shall be given. B allows the sugar to remain 
in A’s warehouse. Before the expiry of the three months, B 
becomes insolvent. A may retain the goods for the price. (2 ) 
Where, by the contract, the payment is to be made at a future 
day, and the buyer allows the goods to remain in the possession 
of the seller until that day, and does not then pay for them, the 
1 seller may retain the goods for the price : e.g. : A sells to B a 
quantity of sugar in A’s warehouse. It is agreed that three 
months’ credit shall be given. B allows the sugar to remain in 
A’s warehouse till the expiry of the three months, and then does 
I \ not pay for them. A may retain the goods for the price. (3) A 
seller, in possession of goods sold, may retain them for the price 
against any subsequent buyer, unless the seller has recognized 
the title of the subsequent buyer .9 
Stoppage in transit. — A seller who (1) has parted with the 
possession of the goods ; and (2) has not received the whole price, 
may, if the buyer becomes insolvent, stop the goods while they 
are in transit to the buyer. 1 Stoppage in transit entitles the sell- 
er to hold the goods stopped until the price of the whole of the 
goods sold is paid: e.g. : A sells to B 100 bales of cotton; 
60 bales having come into B’s possession, and 40 being still in 
transit, B becomes insolvent, and A, being still unpaid, stops the 
40 bales in transit A is entitled to hold the 40 bales until the 
price of the 100 bales is paid. 2 The seller may effect stoppage 
in transit, either (1) by taking actual possession of the goods; 
or (2) by giving notice of his claim to the carrier or other depo- 
sitary in whose possession they are . 3 Such notice may be given, 
either to the person who has the immediate possession of the 
goods, or to the principal whose servant has possession. In the 
latter case, the notice must be given at such a time, and under 


8) 23 Ch. Div.. 330. 2) ib., S. .106. 

9} Act IX of 1872, ss. 95—98. 3) ib., s. 104. 

1) ib., s. 99 : Sm, L. C. : Lichharrom 
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such circumstances, that the principal, by the exercise of reason- 
able diligence, may communicate it to his servant in time to 
prevent a delivery to the buyer .4 Goods are deemed to be in 
transit while they are in the possession of the carrier, or lodged 
at any place in the course of transmission to the buyer, and are 
not yet come into the possession of the buyer or any person on 
his behalf, otherwise than as being in possession of the carrier, 
or as being so lodged : e.g. : (a) B, living at Madras, orders 
goods of A, at Patna, and directs that they shall be sent to Mad- 
ras. The goods are sent to Calcutta, and there delivered to C, a 
wharfinger, to be forwarded to Madras. The goods, while they 
are in the possession of C, are in transit, (b) B, at Delhi, orders 
goods of A, at Calcutta. A consigns and forwards the goods to 
B at Delhi. On arrival there, they are taken to the warehouse 
of B, and left there. B refuses to receive them, and immediately 
afterwards stops payment. ' The goods are in transit (c) B, who 
lives at Pdna, orders goods of A at Bombay. A sends them to 
Pund by C, a carrier appointed by B. The goods arrive at Pdni, 
and are placed by C, at B’s request, in C’s warehouse for B. The 
goods are no longer in transit (d) B, a merchant of London, 
orders 100 bales of cotton of A, a merchant at Bombay. B sends 
his own ship to Bombay for the cotton. The transit is at an end 
when the cotton is delivered on board the ship, (e) B, a mer- 
chant of London, orders i oo bales of cotton of A, a merchant at 
Bombay. B sends his own ship to Bombay for the cotton. A 
delivers the cotton on board the ship, and takes bills of lading 
from the master, making the cotton deliverable to A’s order or 
assigns. The cotton arrives at London, but, before coming into 
B’s possession, B becomes insolvent. The cotton has not been 
paid for. A may stop the cotton, s 

: Continuance of right of stoppage. — The seller’s right of 
stoppage does not, except in the cases hereinafter mentioned (v. 
post), cease on the buyer’s re-selling the goods while in transit, and 
receiving the price, but continues until the goods have been 
delivered to the second buyer, or to some person on his behalf . 6 
■ Cessation of right. — The right of stoppage ceases if the 
buyer, having obtained a bill of lading or other document show- 
ing title to the goods, assigns it, while the goods are in transit, to 
a second buyer, who is acting in good faith, and who gives valu- 
able consideration for them : e.g. ; (a) A sells and consigns 
certain goods to B, and sends him the bill of lading. A being 
still unpaid, B becomes insolvent, and while the goods are in 

4j Act XX of 1872, s. 105. 

5) ib,, s. 106 : Sm. L. C. : Lickbarrow v. Mason . 

6 ) ib., s. 101, 
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transit, assigns the bill of lading for cash to C, who is not aware 
of his insolvency. A cannot stop the goods in transit, (b) A 
sells and consigns certain goods to B. A being still unpaid, B 
becomes insolvent, and, while the goods are still in transit, assigns 
the bill of lading for cash to C, who knows that B is insolvent. 
The assignment not being in good faith, A may still stop the 
goods in transit. 7 

Stoppage where bill of lading is pledged — v. “ Carri- 
ers” p. 124. 

Re-sale. — Where the buyer of goods fails to perform his part of 
the contract, either by not taking the goods sold to him, or by not 
paying for them, the seller, having a lien on the goods, or having 
stopped them in transit, may, after giving notice to the buyer of 
his intention to do so, re-sell them, after the lapse of a reasonable 
time, and the buyer must bear any loss, but is not entitled to any 
profit, which may occur on such re-sale. 8 But this is not the 
vendor’s only remedy. This is one remedy, but it is only a partial 
remedy, for the purchaser might be insolvent and the market de- 
pressed, in which cask it would be small satisfaction for the vendor 
tore-sell. The vendor may rescind the contract and refuse to 
deliver the goods .9 

Title conveyed by seller of goods to buyer — See “ Title” 

Warranty — See “ Warranty ” 

When the seller sends to the buyer goods not ordered 
with goods ordered, the buyer may refuse to accept any of the 
goods so sent, if there is risk or trouble in separating the goods 
ordered from the goods not ordered : e.g v .* A orders of B specific 
articles of china. B sends these articles to A in a hamper, with 
other articles of china which had not been ordered. A may refuse 
to accept any of the goods sent. 1 

Wrongful refusal to accept. — If a buyer wrongfully refuses 
to accept the goods sold to him, this amounts to a breach of the 
contract of sale. 2 The ordinary measure of damages for not ac- 
cepting goods sold is the difference between the contract price and 
the market price of similar goods at the time when they ought to 
have been accepted. 3 See “ Contract ” pp. 165, 166. So also the 
ordinary measure of damages for not delivering goods sold is the 
difference between the contract price and the market price at the 
time appointed for delivery.-* 

When goods sold have been delivered to the buyer, the 
seller is not entitled to rescind the contract on the buyer’s 

7) Act IX of 1872, s. 102 : L. R., 2 Q. 1) Act IX of 1872, s. 119. 

B. D., 376. 2) ib., s. 120. 

$) ib. } s. 107. 3) 9 B. & C.> 145. 

9) I, L. R.„ 6 Cal., 64, 68, 69 : s. 55, 4) I.L.R., 1 Cal. 264 : 8 Q.B., 609. 

Act IX of 1872. See p. 163. 



K ‘i *7* , , c ine nme uxea, unless it was .'i 

by the contract that he should be so entitled, s pulated 

Sal© fey auction. — Until the moment of sale an auction * 
primarily the agent of the seller : but for some purposes he Th “ 
the agent of both parties. 6 The offer is madeb/the bidder!^ 
accepted by the auctioneer by the falling of the hammer kL d 
the fall of the hammer, either party may revoke the^uctfon/ 01 - 6 
authonty. Every bidding is but an offer on one side wh?rh - S 
binding on neither until it receives assent : the general rule hrf 15 
that an offer may always be retracted before acceptance. A hid 8 
ding may therefore be countermanded before the lot is act-nail," 
knocked down : but the retraction must be made loud enough to 
be heard by the auctioneer.? Where goods are onM k« t0 
there isa distinct and separate S of £ go?dst “K Ta 
which the ownership thereof is transferred as each lot is knoched 
fnvTr' / a fi a , sa ^ e kf auction, the seller makes use of pretended 
b ddmgs (called “puffing ”) to raise the price, the sale is voMablf 

sold'h Optl0 t n ° f th j b , uyer - s An auctioneer has a lien on the goods 
by a i Ctl ° n f d the P roceeds thereof for his commission 8 and 
own name.* P ^ dther in the name ° f his P rinci P al > <# in his 
See “Agency” “ Contract” “ Title , ” « Warranty » and Index. 

Ij f|i X Ai%3 iVve's., 276. 8> AC ‘ K ° f l872 ’ S - 4 B & Ad., 

?) 3 and^urol 8 s e rs S Tp“i^T d i4 S 9 ’ ^ 

X4th Ed.: Batemans Auctions', denfpi 31 ^ ‘"P’ 48 : S “S 
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SMALL CAUSE COURTS. 


Authorities— Act XV of 1882 (Presidency Small Cause Courts) : Act IX of 
1887 (Provincial Small Cause Courts). 


Small Cause Courts are Courts, with a limited jurisdiction;, 
for the trial of civil suits, where the subject-matter of the suit 
does not exceed a certain sum. They are of two kinds : Presidency 
(t.e., the Courts in the towns of Calcutta, Madras and Bombay) and 
Provincial or Mofussil. The former date from 1850, and are 
historically connected with the Courts of Requests established by 
Charter in 17531 the latter were established subsequently to the 
Presidency Small Cause Courts, and are governed by a separate 
Act (IX of 1887). See Introduction , pp. xiv, xv. The previous 
Act dealing with Presidency Small Cause Courts (Act IX of 1850) 
was mainly an adaptation of the earlier English County Courts 
statutes to the Presidency-towns. The present Act (XV of 18S2) 
has, especially in matters of procedure and practice, brought the 
Presidency Small Cause Courts much more under the operation 
of the general law which governs the procedure in the Civil 
Courts of the country than had hitherto been the case. 1 

Presidency Courts. 


Authority— Act XV of 1882. 

Constitution and officers — In each of the towns of Calcutta, 
Madras and Bombay there is a Court of Small Causes. These 
Courts are deemed to be under the superintendence of the High 
Courts. Subject to the control of the Governor-General the 
Local Government may appoint, suspend, or remove the Judges. 
Not less than one-third of the persons appointed, including the 
Chief Judge, must be advocates of one of the High Courts. The 
Chief Judge is the first in rank and precedence, and has the 
distribution of the business of the Court, and a casting voice 
in case the Court is equally divided in opinion. With the sanc- 
tion of the High Court, the Small Cause Court may make rules 
to provide for all matters not specially provided for by the Act 
The Local Government may appoint the officer who is called 
the Registrar of the Court, and who is the chief ministerial 
officer. The Chief Judge may, subject to the control of the 
Local Government, appoint clerks, bailiffs and other ministerial 
officers. The Registrar may be invested with the powers of a 
Judge for the trial of suits in which the amount or value of the 


1) See MacEwen’s (R. S. T.) “Practice of the Presidency Court of Small 
Causes of Calcutta/' 1883, p, iv* 
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subject-matter does not exceed Rs. 20. No Judge or other officer 
appointed under the Act may, during the continuance of his 
office practise or act as a legal practitioner, or be concerned 
either on his own account or for any other person, or as the 
partner of any other person, in any trade or profession. 2 

Law administered by the Court. — All questions other than 
questions relating to procedure or practice, which arise in suits or 
other proceedings, must be dealt with and determined according 
to the law for the time being administered by the High Court in 
the exercise of its ordinary original civil jurisdiction .3 

The local limits of the jurisdiction of each of the Small 
Cause Courts is the local limits for the time being of the ordinary 
civii jurisdiction of the High Court* 

Suits in which Court has no jurisdiction are suits— (0) 
concerning the assessment or collection of the revenue ; (/;) con- 
cerning any act ordered or done by the Governor-General in 
Council or the Local Government, or by the Governor-General or 
a Governor, or by any member of the Council of the Governor- 
General or of the Governor of Madras or Bombay, in his official 
capacity, or by any person by order of the Governor-General in 
Council or the Local Government ; (c) concerning any act ordered 
or done by any Judge or judicial officer in the execution of his 
office, or by any person in pursuance of any judgment or order 
of any Court or any such Judge or judicial officer; ( d ) for the 
recovery or partition of immoveable property ; ( e ) for the foreclo- 
sure or redemption of a mortgage of immoveable property ; (/) 
for the determination of any other right to, or interest in, immove- 
able property ; (g) for the specific performance or rescission of 
contracts ; (k) to obtain an injunction ; (/) for the cancellation or 
rectification of instruments; (j) to enforce a trust; ( k ) for a 
general average loss and suits on policies of insurance on sea- 
going vessels; (/) for compensation in respect of collisions on 
the high seas ; { m ) for compensation for the infringement of a 
patent, copyright, or trade-mark; (n) for a dissolution of part- 
nership, or for an account of partnership transactions ; (0) for an 
account of property and its due administration under the decree 
of the Court ; (p) for compensation for libel, slander, malicious 
prosecution, adultery, or breach of promise of marriage ; (q) for 
the restitution of conjugal rights, for the recovery of a wife, or for 
a divorce ; ( r ) for declaratory decrees ; (s) for possession of an 
hereditary office ; (t) against Sovereign Princes or Ruling Chiefs, 
or against Ambassadors or Envoys of Foreign States ; ( u ) on any 
judgment of a High Court ; (v) the cognizance whereof by the 

2) Act XV of 1882, ss, 5—15. 3) ib., s. 16. 4} ib,, s. 17. 
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Small Cause Court is barred by any law for the time being in 
force. s 

Suits in which Court has jurisdiction.— Subject to the 
above-mentioned exceptions the Small Cause Court has jurisdic- 
tion to try all suits of a civil nature when the amount or value of 
the subject-matter does not exceed Rs. 2,000; and (a) the cause 
of action has arisen, either wholly or in part, witnin the local 
limits of the jurisdiction of the Small Cause Court and the leave 
of the Court has been given before the institution of the suit ; 
or (b) all the defendants, at the time of the institution of the suit* 
actually and voluntarily reside or carry on business, or personally 
work for gain, within such local limits; or (c) any of the defend- 
ants, at the time of the institution of the suit, actually and 
voluntarily resides, or carries on business, or personally works 
for gain, within such local limits, and either the leave of the 
Court has been given before the institution of the suit, or the 
defendants who do not reside, etc., acquiesce in such institution. 
Where a person has a permanent dwelling at one place and also 
a lodging at another place for a temporary purpose only, he is 
deemed to reside at both places in respect of any cause of action 
arising at the place where he has such temporary lodging. The 
Court may by consent try suits beyond the pecuniary limits of its 
jurisdiction. When in any suit the sum claimed is, by a set-off 
admitted by both parties, reduced to a balance not exceeding 
Rs. 2,000 the Small Cause Court has jurisdiction to try such 
suit. 6 If any suit cognizable by the Small Cause Court (other 
than suits by and against officers of the Court) is instituted in 
the High Court, and if, in such suit the plaintiff obtains in the 
case of a suit founded on contract a decree for any matter of 
an amount or value less than Rs. 2, coo, and in the case of any 
other suit a decree for any matter of an amount or value of less 
than Rs. 300, no costs will be allowed to the plaintiff : and if in 
any such suit the plaintiff does not obtain a decree, the defend- 
ant will be entitled to his costs as between attorney and client. 
The foregoing rules do not apply to any suit in which the Judge 
who tries the same certifies that it was one fit to be brought in the 
High Court? 

Procedure. — Certain portions of the Code of Civil Proce- 
dure 8 extend to the Small Cause Court, provided that the Court 
may declare that any of the said portions of the said Code shall 
not extend to the Small Cause Court, or shall extend with such 
modifications as the Court may think fit. Except in cases of 


5) Act XV of 1882, s. 19. 

6) ib., ss. 18, 20. 

7) ib., s. 22. 


8) Specified in the second schedule 
annexed to the Act. 



the°Cour n t° WriUen Statement wiU be received “"less required by 

Oomp^saMon payable to defendant.-In any suit in 
which the defendant appears and does not admit the claim 5 
the plaintiff does not obtain a decree for the full amount of K- 
claim, the Small Cause Court may order the plaintiff to mv m 
defendant, by way of satisfaction for his trouble and a£Lw 
such sum as it thinks fit. 2 ter >dance } 

Discharge of judgment-debtor on sufficient security 
-Whenever any judgment-debtor, who has been arrested, or w W 
property has been seized in execution of a decree of the q«° u 
Cause Court, offers security to the satisfaction of such Court- £ 
payment of the amount which he has been ordered tonav and thl 
costs, the Court may order him to be discharged, or the proDertv 
to be released. 3 

Suspension of execution. -Whenever it appears to the 
Small Cause Court that any judgment-debtor under its decree 
unab e, from sickness, poverty, or other sufficient cause m 
pay the amount of the decree, or, if such Court has ordered th ’ 
same to be paid in instalments, the amount of any instalment 
thereof, it may from time to time, for such time and upon such 
terms as it thinks fit, suspend the execution of such decree and 
discharge the debtor, or make such order as it thinks fit .4 
p 4^ tS minors — ^ee “ Masters, Servants and Apprentices ,’ 

New trials and re-hearing.— Saving the provisions for a new 
trial, for reference to the High Court, ana for a re-hearing (v i>ost\ 
every decree and order of the Small Cause Court in a suit is final 
and conclusive ; but the Court may, on application of either party 
made within eight days from the date of the decree or order in 
any suit 5 order a new trial to be held, or alter, set aside or 
reverse the decree or order, upon such terms as it thinks reasonable 
m the meantime, stay the proceedings. Any party may 
vght days after the judgment m any suit in the Small 
in which the amount or value of the subject-matter 
Rs. 1 5 ooo, apply to the High Court for an order that such 
may be re-Jaeard in the High Court. 6 No suit lies on anv 
decree of the Small Cause Court/ y 

Possession of immoveable property- 

andAc ~ ^ Not being a decree following upon 
a judgment according to award 
under s. 522, Civ. Pr. Code; 
see lt Arbitration d. 

Act XV of 1882, ss. 37, 38, 
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References to High. Court.— If two or more Judges of the 
Small Cause Court sit together in any suit or in any proceeding 
for the recovery of possession of immoveable property (see 
(t Possession ”) and differ in their opinion as to any question of law 
or usage having the force of law, or the construction of a docu- 
ment, which construction may affect the merits, or, if in any suit 
or any such proceeding in which the amount or value of the subject- 
matter exceeds Rs. 500, any such question arises, and either party 
so requires, the Small Cause Court must draw up a statement of 
the facts of the case, and refer such statement for the opinion of 
the High Court, and must either reserve judgment or give judg- 
ment contingent upon such opinion. 8 

Distresses.— Chapter VIII of the Act deals with the subject 
of distresses and extends to every place within the local limits of 
the ordinary original civil jurisdiction of the High Courts at Cal- 
cutta, Madras and Bombay. But nothing contained in this chapter 
applies (a) to any rent due to Government ; (b) to any rent which 
has been due for more than 12 months before the application for 
a distress- warrant. Any person claiming to be entitled to arrears 
of rent of any house or premises may apply for a distress-warrant. 
The Tudge or Registrar will thereupon issue a warrant directing the 
bailiff to distrain the moveable property of the person in arrear for 
the sum in arrear and the costs of the distress. Every distress 
must be made after sunrise and before sunset, and not at any 
other time. The bailiff may force open any stable, outhouse, or 
other building, and may also enter any dwelling-house the outer 
door of which may be open, and may break open the door of any 
room in such dwelling-house for the purpose of seizing property 
liable to be seized under this chapter : but he must not enter or 
break open the door 01 any room appropriated for the zan&ndt 
which, by the usage of the country, is considered private. On 
seizing any property the bailiff must make an inventory and give 
notice to the debtor that unless the arrear rent and costs of dis- 
tress be paid within five days, the property mentioned in the in- 
ventory will be appraised and sold.9 At the expiration of five days, 
the bailiff may appraise the property seized and must give the debt- 
or notice that such property will be sold two clear days at least 
after the d^te of the notice. In default oi any order to the contrary 
the distrained property will be sold and the proceeds handed over 
to the Registrar to be applied first in payment of the costs of the 
distress, and then in satisfaction of the debt ; the surplus, if any, 
will be returned to the debtor. 1 No distress may be levied for 
rent except under the provisions of the above-mentioned chapter. 2 


Act XV of 1882, s. 69. 
ib., ss. 50, 53—56, 59. 


1) ib., ss. 64, 65. 

2 ) ib., s. 68. 
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Property which may he seized. — In pursaunce of a dis- 
tress-warrant, the bailiff must seize the moveable property found 
in or upon the house or premises mentioned in the warrant and 
belonging to the person from whom the rent is claimed, or such 
part thereof as may, in the bailiff's judgment, be sufficient to 
cover the amount of the rent, together with the costs of the 
distress. But the bailiff must not seize— (#) things in actual 
use ; or (b) tools and implements not in use, where there is other 
moveable property in or upon the house or premises sufficient to 
cover such amount and costs ; or (c) the debtor’s necessary 
wearing apparel ; or (t d ) goods in the custody of the law.s 
Application to discharge or suspend warrant.— The 
debtor, or any other person alleging himself to be the owner of 
any property seized, may, at any time within five days from such 
seizure, apply to any Judge to discharge or suspend the warrant, 
or to release a distrained article : the Judge may give reasonable 
time to the debtor to pay the rent due from him. 4 If the value of 
the subject-matter in dispute exceeds Rs. 1,000, the applicant 
may apply to tfi'e High Court to transfer the case to itself, s 
Claim to goods distrained made by stranger. — If any 
claim is made to, or in respect of, any property seized, or in 
respect of the proceeds or value thereof, by any person not being 
the debtor, the Registrar of the Small Cause Court may issue a 
summons calling before the Court the claimant and the person 
who obtained the warrant. A Judge of the Small Cause Court 
will adjudicate upon such claim, and make such order between 
the parties in respect thereof and of the costs of the proceedings 
as he thinks fit. 6 If the value of the subject-matter in dispute 
exceed Rs. 1,000, the claimant may apply to the High Court to 
transfer the case to itself.? 

Contempt of Court— See Ch. XII of the Act. 

Fees and costs.— An institution-fee not exceeding (a) when 
the amount or value of the subject-matter does not exceed Rs. 500 
— the sum of Annas 2 in the rupee on such amount or value ; ( b ) 
when the amount or value of the subject-matter exceeds Rs. 500 
— the sum of Rs. 62-8, and Anna 1 in the rupee on the excess 
of such amount or value, over Rs. 500, must be paid on the 
plaint in every suit and every application for re-hearing (v. anU\ 
or for delivery of possession of immoveable property. (See 
“ Possession .”) No such plaint or application will be received until 
such fee has been paid. The fees payable for issue of process will 
be found in the appendix to the Act. Whenever such suit or 
proceeding is settled by agreement of the parties before 

3 Act XV of i88 2} s. 57. S) ib., .63. 7) ib„ s. 63. 

4) ib.,. s. $0, 6) ib.,ss, 6 r 
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the hearing, half the amount of all fees paid up to that time will 
be re-paid by the Small Cause Court to the parties by whom the 
same have been respectively paid. The Small Cause Court may 
receive and register suits instituted, and applications for recovery 
of possession (v. “ Possession ”) made by poor persons, and may 
issue processes on behalf of such persons, without payment, or 
on a part payment of the fees for institution and issue of process. 
The expense of employing an advocate, vakil, attorney, 
or other legal practitioner incurred by any party, will not be 
allowed as costs in any suit, or in any proceeding for recovery of 
possession (see “Possession”), in the Small Cause Court, in which 
suit or proceeding the amount or value of the subject-matter does 
not exceed Rs, 20, unless the Court is of opinion that the employ 
ment of such practitioner was, under the circumstances, reason 
able . 8 

Imprisonment or committal of person refusing to 
answer or to produce a document— -See s. 87 of the Act 

Provincial Courts. 

Authority-— A ct IX of 1887. 

Object of the Act. — The above-mentioned Act, which ex- 
tends to the whole of British India, consolidates and amends the 
law relating to Small Cause Courts established beyond the local 
limits of the ordinary original civil jurisdiction of the Calcutta, 
Madras and Bombay High Courts. Certain portions of the Act 
apply to Courts invested with the jurisdiction of Courts of Small 
Causes, y 

Constitution of Courts. — The Local Government may 
establish a Small Cause Court at any place within the territories 
under its administration beyond the local limits above-mentioned. 
The local limits of the jurisdiction of the Small Cause Court is 
such as the Local Government may define, and the Court may 
be held at such place or places within those limits as the Local 
Government may appoint. The Local Government may appoint 
a Judge and additional Judge, and may direct two Judges to sit as 
a bench. It may also appoint a Registrar to be the chief minis- 
terial officer. 1 A Small Cause Court is subject to the administra- 
tive control of the District Court and to the superintendence of the 
High Court. 2 


i 


Jurisdiction.— -A Small Cause Court cannot take cognizance 
of certain suits specified in the schedule annexed to the Act 
Subject t< t the exceptions specified in that schedule and to the 
provisions of any enactment for the time being in force, all suits 


Act XV of 1882, ss. 71 — 74, 76, 
Act IX of 1887, s. 32, 


1} ib., ch. 2. 
2) ib., s. 28. 
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of a civil nature, of which the value does not exceed Rs c 0 o are 
cognizable by a Small Cause Court. Subject as aforesaid’ the 
Local Government may direct that all suits of a civil! nature of 
which the value does not exceed Rs. 1,000, shall be cognizable 
by a Court of Small Causes mentioned in the order. Save as 
expressly provided by this Act, or by any other enactment a suit 
cognizable, by a Small Cause Court cannot be tried by any other 
Court having jurisdiction within the local limits of the jurisdic- 
tion of the Small Cause Court by which the suit is triable.3 
Procedure. — The procedure followed in a Small Cause Court 
is the procedure prescribed in the chapters and sections of the 
Civil Procedure Code specified in the second schedule to that 
Code in so far as those chapters and sections are applicable* 4 
Where an order imposing fine, or for the arrest or imprisonment 
of any person (except when such imprisonment is in execution 
of a decree) is made by a Small Cause Courr, an appeal there- 
from lies to the District Court. The High Court has power to 
revise the decrees and orders of a Small Cause Court. Save as 
provided by the Act, a decree or order made by a Small Cause 
Court is finals See “ Action and Actionable Claim?' 

Suits involving questions of title.— When the right of a 
plaintiff and the relief claimed by him in a Small Cause Court 
depend upon the proof or disproof of a title to immoveable pro- 
perty or other title which such a Court cannot finally determine 
the Court may return the plaint to be presented to a Court havine 
jurisdiction to determine the title . 6 b 

3) Act IX of 1887, ss. 15, 16. 

4) ib., s. 17. As to order to set aside ex-parte decree or, for a review of iurte. 

meat, see the section. J 

5) ib., ss. 24, 25, 27. 

6) ib,, s. 23. 



SOCIETIES. 


Authorities — Acts I of 1880 : XX of 1863 : XXI of i860. 

Religious societies.— The Religious Societies Act (I of 1880) 
simplifies the manner in which certain bodies of persons associat- 
ed for the purpose of maintaining religious worship may hold 
property acquired for such purpose, and provides for the dissolu- 
tion of such bodies and the adjustment of their affairs, the 
appointment of trustees and for the decision of certain questions 
relating to such bodies. When any question arises, either in 
connection with the matters referred to in the Act, or otherwise, 
as to whether any person is a member of any such body, or as to 
the validity of any appointment under the Act, any person 
interested in such question may apply by petition to the High 
Court for its opinion on such question. A copy of such petition 
will be served upon, and the hearing thereof may be attended by, 
such other persons interested in the question as the Court thinks 
fit. Any opinion given by the Court has the force of a declara- 
tory decree. The costs of the application are in the discretion of 
the Court. The Act extends to the whole of British India, but 
does not apply to Hindus, Mahommedans, or Buddhists. 1 

Religions endowments and trustees of mosques, Hindu 
temples, and colleges — See Act XX of 1863. 

Literary, scientific, and charitable societies. — Act XXI 
of i860 makes provision for improving the legal condition of 
societies established for the promotion of literature, science, or the 
fine arts, or for the diffusion of useful knowledge, or for charitable 
purposes. Any seven or more persons associated for any literary, 
scientific, or charitable purpose, or for any such purpose as is 
described in s. 20 of the Act, may, by subscribing their names to 
a Memorandum of Association, and filing the same with the 
Registrar of Joint Stock Companies, form themselves into a society 
under this Act. Upon the memorandum and certified copy of the 
rules and regulations being hied, the society will be registered. 
The property of such a society, if not vested in trustees, is deemed 
to be vested for the time being in the governing body of such 
society. The Act makes provision for the manner in which suits 
by and against such a society are to be brought, and judgment is 
to be enforced. The society is empowered to make by-laws and 
to enforce them by pecuniary penalties. Members are liable to 
be sued as strangers, and are punishable as strangers if guilty of 

1) Act I of 1880. 

1 \ ;; 
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offences. The Act further enables such societies to alter extend 
or abridge their purposes, and makes provision for their dissolution’ 
Any person may inspect all documents filed with the R eg ° ; 
under this Act on payment of a fee of one rupee for each inspec- 

Associations not for profit— See “ Companies, ” p. I35 , 

2) Act XXI of i86o 5 passim. 
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Authorities-- Act IX of 1872 (Contract) : Act IV of 1882 (Transfer of Property) : 

Act I of 1877 (Specific Relief) : Act I of 1872 (Evidence). 

Suit for declaratory decree in case of denial of title — 

See “ Judgments and Decrees ? p. 358. 

Title to negotiable instruments— See “Bills of Exchange 
and Promissory Notes” p. 10 1. 

Title of literary work — See “ Copyright? p. 177. 

Slander of title — See Introduction , p. xxiii, note. 

Donatio mortis causa of title-deeds — See “Donatio Mortis 
Causa? p. 217. 

Adjudication of title in interpleader suits — See “ Inter- 
pleader, ? p. 336. 

Denial by lessor of landlord’s title — See “Lease? p, 374. 

Possession without title — See “Possession? pp. 510, 511, 

512. 

Title in ejectment suits— See “ Possession? p. 512. 

Title of executors — See “Probate? p. 517. 

Title to Moveable Property. 

Title conveyed by seller of goods to buyer .—No seller 
can give to the buyer of goods a better title to those goods than 
he has himself, except in the following cases (1) When any 
person is, by the consent of the owner, in possession of any goods, 
or of any bill of lading, dock-warrant, warehouse-keeper’s certi- 
ficate, wharfinger’s certificate or warrant or order for delivery, or 
other document showing title to goods, he may transfer the owner- 
ship of the goods of which he is so in possession, or to which 
such documents relate, to any other person, and give such person 
a good title thereto, notwithstanding any instructions of the owner 
to the contrary : Provided that the buyer acts in good faith 
and under circumstances which are not such as to raise a reason- 
able presumption that the person in possession of the goods or 
documents has no right to sell the goods. (2) If one of several 
joint-owners of goods has the sole possession of them by the 
permission of the co-owners, the ownership of the goods is trans- 
ferred to any person who buys them of such joint-owner in good 
faith, and under circumstances which are not such as to raise a 
reasonable presumption that the person in possession of the goods 
has no right to sell them. (3) When a person has obtained 
possession of goods under a contract voidable at the option of 
the other party thereto, the ownership of the goods is transferred 
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to a third person who, before the contract is rescinded, buys them 
in good faith of the person in possession ; unless the circum- 
stances which render the contract voidable amounted to an offence 
committed by the person in possession or those whom he repre- 
sents. In this case the original seller is entitled to compensation 
from the original purchaser for any loss which the seller may have 
sustained by being prevented from rescinding the contract : e.g 
(a) A buys from B, in good faith, a cow which B had stolen from 
C. The property in the cow is not transferred to A. ( b ) A, a 
merchant, entrusts B, his agent, with a bill of lading relating to 
certain goods, and instructs B not to sell the goods for less than a 
certain price, and not to give credit to D. B sells the goods to 
D for less than that price, and gives I ) three months’ credit. The 
property in the goods passes to D. (c) A sells to B goods of 
which he has the bill of lading, but the bill of lading is made 
out for delivery of the goods to C, and it has not been endorsed 
by C, The property is not transferred to B. (d) A, B and 0 are 
joint Hindu brothers, who own certain cattle in common. A is 
left by B and C in possession of a cow, which he sells to D. D 
purchases bond fide . The property in the cow is transferred to D. 
(e) A, by a misrepresentation not amounting to cheating, induces 
B to sell and deliver to him a horse. A sells the horse to C 
before B has rescinded the contract. The property in the horse 
is transferred to C; and B is entitled to compensation from A for 
any loss which B has sustained by being prevented from rescind- 
ing the contract. (/) A compels B by wrongful intimidation, or 
induces him by cheating or forgery, to sell him a horse, and, 
before B rescinds the contract, sells the horse to C. The pro- 
perty is not transferred to C . 1 

Seller’s responsibility for badness of title. — If the buyer, 
or any person claiming under him, is, t'»y reason of the invalidity 
of the seller’s title, deprived of the thing s Id, the seller is re- 
sponsible to the buyer, or the person claiming under him, for loss 
caused thereby, unless a contrary intention appears by the con- 
tract . 2 

No specific relief in favour of vendor or lessor with- 
out title, or voluntary settlor — v. post. 

Purchaser’s and lessee’s rights against vendor and 
lessor with imperfect title — v. post. 

Title to Immoveable Property. 

Operation of transfer of property by owner — See 
“ Transfer of Property 
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Transfer by ostensible owner — See “ Transfer of Pro- 
perty” 

Sale. — The seller of immoveable property is deemed to con- 
tract with the buyer that the interest which the seller professes to 
transfer to the buyer subsists, and that he has power to transfer 
the same. See “ Sale”* p. 560. 

Mortgage. — In the absence of a contract to the contrary the 
mortgagor is deemed to contract with the mortgagee that the 
interest which the mortgagor professes to transfer to the mortgagee 
subsists, and that the mortgagor has power to transfer the same.* 
See “ Mortgage, ” pp, 45 2 > 4 5 6 - 

Eight of party by reason of defect of title in ex- 
change— See “ Exchange ” 

Title-deeds. — No witness who is not a party to a suit can be 
compelled to produce his title-deeds to any property, or any 
document in virtue of which he holds any property as pledgee or 
mortgagee, or any document the production of which might 
tend to criminate him, unless he has agreed in writing to produce 
them with the person seeking the production of such deeds, or 
some person through whom he claims. 5 

Vendors and lessors without titleand voluntary set- 
tlors. — A contract for the sale or letting of property, whether 
moveable or immoveable, cannot be specifically enforced in favour 
of a vendor or lessor — (a) who, knowing himself not to have any 
title to the property, has contracted to sell or let the same ; (b) 
who, though he entered into the contract, believing that he had 
a good title to the property, cannot, at the time fixed by the 
parties or by the Court for the completion of the sale or letting, 
give the purchaser or lessee a title free from reasonable doubt ; ( c ) 
who, previous to entering into the contract, has made a settlement 
(though not founded on any valuable consideration) of the sub- 
ject-matter of the contract 6 : e.g., A, out of natural love and affec- 
tion, makes a settlement of certain property on his brothers and 
their issue, and afterwards enters into a contract to sell the pro- 
perty to a stranger. A cannot enforce specific performance of this 
contract so as to override the settlement. 

Purchaser’s and lessee’s rights against vendor and 
lessor with imperfect title. — Where a person contracts to sell 
or let certain property, having only an imperfect title thereto, the 
purchaser or lessee has the following rights : — (a) if the vendor 
or lessor has, subsequently to the sale or lease, acquired any in- 
terest in the property, the purchaser or lessee may compel him to 
make good the contract out of such interest ; (b) where the con- 


3) Act IV of 1882, s. 55. 

4) s.65, ib. 


5) Act I of 1872, s. 130. 

6) Act I of 1877, s. 25. 
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currence of other persons is necessary to validate the title and 
they are bound to convey at the vendor’s or lessor’s request the 
purchaser or lessee may compel him to procure such concurrence * 
(e) when the vendor professes to sell unincumbered property, but 
the property is mortgaged for an amount not exceeding the pur- 
chase-money, and the vendor has, in fact, only a right to redeem 
it, the purchaser may compel him to redeem the mortgage, and 
to obtain a conveyance from the mortgagee ; (d) where the vendor 
or lessor sues for specific performance of the contract, and the 
suit is dismissed on the ground of his imperfect title, the defend- 
ant has a right to a return of his deposit (if any) with interest 
thereon, to his costs of the suit, and to a lien for such deposit, 
interest and costs on the interest of the vendor or lessor in the 
property agreed to be sold or let. 7 

Rent bona fide paid to bolder under defective title.— 
No person is chargeable with any rents or profits of any immove- 
able property, which he has in good faith paid or delivered to any 
person of whom he in good faith held such property, notwith- 
standing it may afterwards appear that the person to whom such 
payment or. delivery was made had no right to receive such rents 
or profits : e.g. } A lets a field to B at a rent of Rs. 50, and then 
transfers the field to C. B having no notice of the transfer, in good 
faith pays the rent to A. B is not chargeable with the rent so paid. 8 

Improvements made by bona fide holders under defec- 
tive title. — When the transferee of immoveable property makes 
any improvement on the property, believing in good faith that he 
is absolutely entitled thereto, and he is subsequently evicted 
therefrom by any person having a better title, the transferee has a 
right to require the person causing the eviction either to have the 
value of the improvement estimated and paid or secured to the 
transferee, or to sell his interest in the property to the transferee 
at the then market value thereof irrespective of the value of such 
improvement. The amount to be paid or secured in respect of 
such improvement is the estimated value thereof at the time of 
the eviction. When, under the circumstances aforesaid, the trans* 
feree has planted or sown on the property crops which are growing 
when he is evicted therefrom, he is entitled to such crops and to 
free ingress and egress to gather and carry them.9 

See ‘ £ Possession” “ Trespass” i( Registration? “ Small Cause 
Courts” and cc Index” 

7) Act 1 of 1877, s. 18. 8) Act IV of 1882, s. 50. 9) s. 51, ib, 
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Authorities— Act IX of 1872 (Contract) : Lindley on Partnership, 5th Ed. : 
-.Cunningham and Shephard’s Contract Act, 6th Ed.: Story’s Equity Jurisprudence, 
1 2th Ed. : Act I of 1877 (Specific Relief) : Act IV of 1889 (Merchandise Marks) 
amended by Act IX of 1891 : Indian Penal Code : Act VIII, of 1878 (Sea Cus- 
toms) : The Merchandise Marks Act, 1889, by Reginald Gilbert, 2nd Ed., 1892 : 
Sebastian’s Law of Trade-Marks, 3rd Ed., 1890 : Cases cited. 

Usage of trade — See “Agency” p. 32 ; “ Custom and Usage ” 
pp. 187, 188. 

Requisites and proof of mercantile usage— See “Custom 
and Usage C p. 188. 

Agreement in restraint of trade, void. — ££ Public policy ” 
requires that every man shall be at liberty to work for himself, and 
shall not be at liberty to deprive himself or the State of his labour, 
skill, or talent, by any contract that he enters into. 1 Every agree- 
ment by which any one is restrained from exercising a lawful pro- 
fession, trade, or business of any kind, is to that extent void. 2 
Thus it was held that a covenant by a person employed by a com] 
pany in a tea garden not to engage in similar business within 40 
miles of the Company’s premises during the time of his engage- 
ment and for five years after its termination, was void so far as it 
restrained him for the five years, although the restriction was a 
qualified one. The restriction, so far as it operated during the 
period of the engagement, was probably good. 3 So also an agree- 
ment whereby a dentist was restrained from practising over a 
district 200 miles in diameter, in consideration of receiving instruc- 
tion and a salary from the plaintiff determinable at three months 5 
notice, was held to be unreasonable and void. 4 The words of the 
section (v. ante) “ restrained from exercising a lawful profession, 
trade, or business ” do not mean an absolute restriction, and are 
intended to apply to a partial restriction — a restriction limited to 
some particular place. 5 The rule of English law, which is wider 
than that of the Contract Act, is that agreements in restraint of 
trade are against public policy and void, unless the restraint they 
impose is partial only and reasonable in relation to the objects of 
the contract, and also unless they are made upon a real and bond 
fide consideration. 6 But in India such an agreement may still be 
void even though the restriction created be partial only.? ££ Trade 


I, R., 9 Eq., 345 
Act IX of 1872, s 


22 W. R. 370 : 14 R. L. R., 86 : I. 
L. R., x Mad., X34, 


2) Act IX of 1872, s. 27. L. K., 1 Mad., 134, 

3) I. L. R., ix Cal., 545 : Cunningham 6) 4 App. Cas*, 674 : 48 L. J. P* C., 68. 

and Shephard, Vp, life, 117, 7) 22 W. R. t 370 : 14 B/L, R,, 86, 


4 ) 7 Bing,, 735 


uU sufrtfi 
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in India is in its infancy ; and the Legislature may have wished to 
make the smallest number of exceptions to the rule against con- 
tracts whereby trade may be restrained. 57 8 These exceptions are 
three in number, and are as follows : — 

Saving of agreement not to carry on business of which 
the good-will is sold. — One who sells the good-will of a busi- 
ness may agree with the buyer to refrain from carrying on a simi- 
lar business, within specified local limits, so long as the buyer, or 
any person deriving title to the good-will from him, carries on a 
like business therein, provided that such limits appear to the 
Court reasonable , regard being had to the nature of the business.^ 
Saving of agreements between partners.-— Partners 
may, upon or in anticipation of a dissolution of the partnership, 
agree that some, or all of them, will not carry on a business similar 
to that of the partnership within such local limits as are referred 
to in the last preceding paragraph. Partners may also agree that 
some one or all of them will not carry on any business other than 
that of the partnership, during the continuance of the partnership. 1 
As to the position of a partner who has carried on any business 
competing or interfering with the partnership business, see 
“ Partnership , 55 p. 504, “ Duties of Partners. 75 In the absence 
of any agreement on the subject, a retiring partner is at liberty to 
set up for himself, in opposition to the firm he has quitted : and, 
on a general dissolution, all the partners are at liberty to commence 
business in opposition to each other. 2 

Trade secrets may be sold with a stipulation against dealing 
with them so as to interfere with the purchaser, and with a stipu- 
lation, unlimited as to time and place, against the communication 
of such secrets. So in the case of a suit relating to a manufacture 
partly carried on by a process known only to the vendors, it was 
held that “ it is settled by authority that a man may bind himself 
not to communicate that process to anybody else, anywhere, 
under any circumstances, in any part of the world. 55 Public policy 
requires that a man having a commodity to sell “ should be at 
liberty to sell it in the most advantageous way in the market ; and 
in order to enable him to sell it advantageously in the market, it 
is necessary that he should be able to preclude himself from en- 
tering into competition with the purchaser, 5 ^ A person will be 
restrained by the Court from making a disclosure of secrets, 
communicated to him in the course of a confidential employment, 
whether the secrets be secrets of trade, or secrets of title, or any 


8) Per Kindersley, j., 1 Mad., 145. 

9) Act IX of 1872, s. 27. Exception {1): 

28 L. J., 841 : Lind., 437. 

1) Act IX of 1872, s. 27. Exceptions 
(1) and (2), Lind., 436, 437. 


2} Lind, on Partn., pp. 436, 437. 

3) L. R., 9 Eq., 345 : 39 L. J„ Ch. r 
86 : 47 L. J. , Ch„ 567 : Cunning; 
ham and Shephard, p, X2X 
Sebastian, p. 3x3, et seq* 
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other secrets of the party important to his interests : * e.g., A 
carries on a manufactory, and B is his assistant. In the course 
of his business A imparts to B a secret process of value. B 
afterwards demands money of A threatening in case of refusal to 
disclose the process to C, a rival manufacturer. A may sue for an 
injunction to restrain B from disclosing the process.^ 

Restriction on liberty of selling goods. — A stipulation in 
a contract, prohibiting any sales of goods (of a similar description 
to those bought under the contract) to others during a particular J 

period was held not to be a stipulation in restraint of trade and 1 

therefore not void. 6 I 

Wages and earnings of a woman gained in trade— 

See “ Husband and Wife” p, 295. 

Contracts of married women with tradesmen— See 
£f Husband and Wife? pp. 297, 298. 

Shop books — See “ Action cmd Actionable Claim? p. 7. 

Insolvent traders — See “ Insolvency 

Offensive and foul-smelling trades. — The fitness of the 
locality for the carrying on of an offensive, though lawful, trade, 
is no answer if it be an actionable nuisance.? See “ Nuisance ? 
pp. 471 — 473, 474, et seq. As to the suppression and removal by 
a Magistrate of a noxious trade, seep. 474. 

Public servants unlawfully engaging in trade — See 
<c Public Servants and Public Duties? pp. 547, 548. 

Libel on the goods of tradesmen. — An action for libel 
cannot be brought by a tradesman against a person who imputes 
that the goods of that tradesman are bad, if such imputation is 
made bond fide and in truth. But if the imputation is against the 
plaintiff as a manufacturer or tradesman to the effect that he is 
in the habit of manufacturing or selling goods which he knows to 
be bad or worthless, it is a libel upon him personally ? and if a 
person falsely and maliciously publish a statement disparaging an 
article a tradesman sells or manufactures, and special damage 
results from such publication, an action will lie, although the 
statement contains no imputation on the character of the seller or 
manufacturer,^ See “ Defamation A 

Slander spoken of a person in the way of his pro- 
fession or trad© —See “Defamation? ]). 194. 1 

Partnership in trade — See “ Partnership ? I 

Trade name. — The right of an individual or firm to the sole j 

use of a trade name, as distinguished from a trade-mark, is this, 

4) Story’s Eq. Jar., § 952 : Sebastian, 7) 31 L. J. Q. B., 286 : 32 L. J., C. P. \ 

, p. 313 : 21 L. J., Ch„ 248, • 104. ■J'vv:-.;.'.'; I 

5) Act I of 1877, s. 54, illust. 2. 8) 5 Q. B., 624. i 

6) I, L. R. f 8 Cal., 809. 9) 32 L. J. Q. B„ 6 : 49 L. J., 605. 
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that when a name has become identified by adoption and 
with a particular trade, or manufacture, or business the nLn 
” who has so used or adopted it can obtain the aid of the Court t 

restrain the use of it by others in such a way as to lead customer 
or the public to think that the trade or business of the person 
it is his trade or business. 1 “ Whether there is, or is not DroDertf 
in a trade name, it is a fraud on the part of one person to attract tn 
himself the custom intended for another, by a false representation 
direct or indirect, that the business carried on by himself is identi’ 
cal with that of the other person by whose ability and exertions 
the name has acquired the reputation it possesses.” 2 

Telegraphic address.— There is no right to a telesranhin 
address. 3 fapuc 


Mode of packing.— “ The imitation of a peculiar manner of 
making up and packing goods may, in combination with other 
circumstances, be held to prove a fraudulent intention; and it 
seems that, even in the absence of other circumstances of fraud 
if the imitation is very significant, and the evidence very conclu- 
sive, an injunction will be awarded. ”4 

Good-will means “every positive advantage (as contrasted 
with the negative advantage of the late partner not carrying on the 
business himself) that has been acquired by the old firm in carry- 
ing on its business, whether connected with the premises in which 
the business was previously carried on, or with the name of the 
late firm, or with any other matter carrying with it the benefit of 
the business.” 3 The good-will is a subject of value and price 
It may be sold, bequeathed, or become assets in the hands of the 
personal representatives of the trader. See “ Partnership ,” p 506 
“ The purchaser of a business and good-will is entitled to all the 
advantages of the reputation and connection of the business as 
previously conducted, except such benefit as the vendor, on setting 
up a bond, fide new business, as he is at liberty to do if there is no 
covenant to the contrary, may derive from the fact of his being 
known _ to have belonged to the former business : and the pur- 
chaser is entitled to restrain the vendor by injunction from inter- 
fering with what he has sold.” 6 
Inventions— See 11 Inventions and Patents I 
Designs— See “ Copyright ,” p. 1 79. 

See Agency, “ Bailment ,” “ Bankers , Banking and Cheques ,” 
“Bills of Exchange and Promissory Notes,” “ Bond,” “ Contract” 
“ Custom and Usage,” “ Defamation , ” “Husband and Wife” “In- 
solvency,” “ Nuisance f “ Partnership ,” “ Warranty,” and “Index.” 

15 k. R., Ir., 371 4) Sebastian, p. 311, and cases, there 

2) Sebastian, p. 275, L. R„ 5 Ch., cited. 

v rV zr 5 ) Per Wood, V. C. : Johns, 174, 

3} 30 Ch, D,, 156. 6) Sebastian, p, 344, 
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j Trade, Property, and Other Marks. 

J Authorities— Indian Penal Code: Act IV of 1889 (Merchandise Marks) amend- 
w " ed by Act IX of 1891 : Act VIII of 1878 (Sea Customs) : The Merchandise Marks 
f Act, 1889, by Reginald Gilbert, 2nd Ed. ,1892 : Sebastian’s Law of Trade-Marks, 

i 3rd Ed., 1890 : Act I of 1877 (Specific Relief) : Cases cited. 

Meaning of “ trade-mark ” — v. post. 
j General principle of trade-mark law. — Protection is 
J given to trade-mark because a trade-mark is property. The general 
I principle upon which the Courts exercise jurisdiction in the case of 
trade-marks is that “ a manufacturer who produces an article of 
merchandise which he announces as one of public utility, and who 
places upon it a mgrk by which it is distinguished from all other 
articles of a similar kind, with the intention that it may be known 
, to be of his manufacture, becomes the exclusive owner of that 
which is henceforth called his trade-mark. By the law of this coun- 
; try — and the like law prevails in most other civilized countries — 
he obtains a property in the mark which he so affixes to his goods. 
The property thus acquired by the manufacturer, like all other 
property, is under the protection of the law, and for the invasion 
of the right of the owner of such property, the law affords a remedy 
similar in all respects to that by which the possession and enjoy- 
ment of all property is secured to the owners.” 7 “ A man is not 

to sell his own goods under the pretence that they are the goods 
r of another man ; he cannot be permitted to practise such a decep- 
tion, nor to use the means, which contribute to that end. He can- 
not therefore be allowed to use names, marks, letters, or other 
indicia bv which he may induce purchasers to believe that the 
goods which he is selling are the manufacture of another person.” 8 
In order to constitute property in a trade-mark, the mark must 
not have been copied from another person’s mark, nor involve any 
false representation.^ 

| The function of the trade-mark is “ to give the purchaser 

a satisfactory assurance of the mark and quality of the article he is 
? buying. 1 ” 

\ What may The a trade-mark. — Any symbol or emblem, 


however unmeaning in itself, any name, number, or combination 
of names, marks, numbers, &c., may be used as a trade-mark. 

Colourable imitations. — But the trade-mark adopted must 
not be a colourable imitation of a trade-mark previously used by 
somebody else and of such a nature that it is likely to make un- 
7 wary purchasers suppose that they are purchasing the article sold 
$ by the party to whom the right to use the trade-mark belongs. 2 

J 7) Per Bacon ,V.C, : 51 L. J.,Ch.,897 1) Sebastian, p. 2. 

Chelmsford, L. R„ 
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Thus it has been held that “Cacaotine ” was a colourable imitation 
of “Cocoatina,” “Steel Pens” of “Stephens,” “Tung’s 55 of 
“ Tonges ” and the like .3 To constitute a colourable imitation 
“there must be some general resemblance of the forms, words 
symbols, get up, and accompaniments so as to mislead the public. 
If the public, or the innocent and ignorant buyer, could be probably 
misled by the similarity of the marks, this is sufficient It is not 
necessary to show that a manufacturer would not be deceived. 
The imitation may be colourable, although, if the two marks are 
compared together, the difference would be detected at once.” 4 
No trader can adopt a trade-mark so resembling that of a rival 
as that ordinary purchasers , purchasing with ordinary caution , are 
likely to be misled, 5 

Registration. — In England acquisition of a trade-mark may 
be made by registration. By the English Patent Acts, 1883—88, 
no infringement of a registrable trade-mark can be restrained, nor 
can damages be recovered therefor, unless the mark has been 
registered. 6 There is no registration of trade-marks in 
India. “ As a rule the person who has first used the trade-mark 
would be considered the proper person entitled to use it, except 
under special circumstances. The registration in England of a 
trade-mark used in India is useful, as it affords some proof of user 
and ownership.”? 

Requisites of infringement. — The plaintiff must establish 
the existence of the trade-mark, his exclusive right therein, the 
fact of an imitation, and the absence of license or acquiescence 
on the part of the plaintiff. 8 “ A man may by his own delay and 
acquiescence lose his right to that protection which he would 
have obtained at once had he come to the Court with reasonable 
promptitude.” 9 

Remedies in case of infringement. — A person whose trade- 
mark has been infringed has two remedies, viz., (1) in the Crimi- 
nal Courts by a prosecution under the provisions of the Penal 
Code and Indian Merchandise Marks Act 1 (v. post) ; (2) in the 
Civil Courts by a suit for damages and an account of profits, and 
by injunction under the Specific Relief Act 2 to restrain the wrong- 
ful user of the imitation trade-mark. An injunction will be grant* 
ed to restrain an imitation of a trade-mark if it is calculated to 
deceive a purchaser of goods. 3 If A improperly uses the trade- 
mark of B, B may obtain an injunction to restrain the user, 

3) 37 L. J. , Ch., 847 : 16 L.T. N, S. , 7) Gilbert, p. 2. 

145 ; 21 L.T. N. S. ? 480 : Sebas- 8} Sebastian, p. 127. 

tian, pp. 149, 150, et seq. 9) ib. , p. 222, and cases there cited. 

4) Gilbert, p. 4 : see Sebastian, Ch. IV. ij Act IV of 1889. 

5) L. R., 1 Ch., 192, 2) Act I of 1877. 

6) 46 & 47 Vic., c. 57, s. 77. 3) 7 App. Cas„ 219. 
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provided that B’s use of the trade-mark is honest .4 It is also 
open to the owner of a trade-mark to claim the assistance of the 
customs authorities, to prevent the import of goods bearing a 
counterfeit trade-mark or a false trade description. An innocent, 
use of an imitation trade-mark is no defence to a civil action. 
“ A man may take the trade-mark of another ignorantly, not know- 
ing it was the trade-mark of the other ; or he may take it in the 
belief, mistaken but sincerely entertained, that in the manner in 
which he is taking it he is within the law, and doing nothing which 
the law forbids ; or he may take it knowing it is the trade-mark 
of his neighbour, and intending and desiring to injure his neigh- 
bour by so doing. But in all these cases it is the same act that is 
done, and in all these cases the injury to the plaintiff is just the 
same.” 5 As to the plea of unintentional contravention of the 
law in the case of a criminal prosecution ; v. post. 

Transfer of trade-mark.— A trade-mark is capable of being 
assigned during the life of its proprietor and of being transmitted 
at his death, but it can be assigned and transmitted only in con- 
nection with the good-will of the business concerned in the partic- 
ular goods or classes of goods for which it is the mark, and an 
assignee has no exclusive right to a trade-mark unless the assign- 
ment is of a business co-extensive with the trade-mark. The 
trade-mark cannot be severed from, and used independently of, 
the good-will. 6 On the sale of the good-will of a business the 
trade-mark will pass, whether specially mentioned or not.? 

Object of the Indian Merchandise Marks Act.— The 
object of this Act is to bring the law of India relating to fraudu- 
lent marks on merchandise into accord, as far as local cir- 
cumstances admit, with the law of England as enacted in the 
Merchandise Marks Act, 1887. 8 The Indian Act adopts the 
provisions of the English Act with respect to false trade descrip- 
tions and re-casts on the lines of that Act that part of the Indian 
Penal Code which relates to trade-marks and property marks, and 
that part of the Sea Customs Act, 1878, which relates to the prohi- 
bition of the importation into British India of goods bearing false 
descriptions or marks.s The Acts extends to the whole of British 
India, and came into force on the 1st April 1889. 1 

Meaning of “ trade-mark.” — A mark used for denoting that 
goods are the manufacture or merchandise of a particular person 

4 ) Act X of 1877, s. 54, illust. w: 8) 50 and 51, Vic., c. 28. 

3 B. L. R., App. 4 : Cory ion, 9) Statement of objects and reasons 

■tcfn _ r r*;ii . . 


150. 

5) 3 App. Cas.,391. 


of Bill, No. 19 of 1888 ; Gazette 
of India, October 20, 1888. 


o) 4 JJe O., J. ana S., 137: 30 Ch. 1) New rules were promulgated under 


D.. 454: Sebastian, p, io8» 
7) 19 W« R. (Eng,), 599 


s, 16 of the Act on the X3th 
November 1891. 
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is called a trade-mark, and for the purposes of the Indian Penal 
Code, the. expression “ trade-mark” includes any trade-mark which 
is registered in the register of trade-marks kept under the Patents 
Designs and Trade-Marks Act, 1883, 2 and any trade-mark which 
either with or without registration, is protected by law in any Bri- 
tish possession or foreign State to which the provisions of section 
103 of the Patents, Designs and Trade-Marks Act, 1883, are 
under Order in Council, for the time being applicable^ ’ 

Meaning of “ property mark.” — A mark used for denoting 
that moveable property belongs to a particular person is called a 
property mark. 4 

“ Trade description ” means any description, statement, or 
other indication, direct or indirect— (a) as to the number, quantity, 
measure, gauge, or weight of any goods ; or (b) as to the place or 
country in which, or the time at which, any goods were made or 
produced or (c) as to the mode of manufacturing or producing 
any goods ; or (d) as to the material of which any goods are com- 
posed ; or (e) as to any goods being the subject of an existing 
patent, privilege, or copyright ; — and the use of any numeral, word, 
or mark which, according to the custom of the trade, is commonly 
taken to be an indication of any of the above matters, is deemed 
to be a trade description within the meaning of this Act, 

“ False trade description” means a trade description which 
is untrue in a material respect as regards the goods to which it is 
applied, and includes every alteration of a trade description, 
whether by way of addition, effacement, or otherwise, where that 
alteration makes the description untrue in a material respect, and 
the fact that a trade description is a trade-mark or part of a trade- 
mark does not prevent such trade description being a false trade 
description within the meaning of this Acts 

<£ Goods ” means anything which is the subject of trade or 
manufacture: and “name” includes any abbreviation of a 
name. 6 

Using a false trade-mark or property mark. — Whoever 
marks any goods or any case, package, or other receptacle contain- 
ing goods, or uses any case, package, or other receptacle with any 
mark thereon, in a manner reasonably calculated to cause it to be 
believed that the goods so marked, or any goods contained in any 
such receptacle so marked, are the manufacture or merchandise 
of a person whose manufacture or merchandise they are not, is 
said to use a false trade-mark. Whoever uses any false trade-mark 
or any false property mark (v. post) is, unless he proves that he acted 

• 2) 46 and 47 Vic., c. 57* 4) Indian Penal Code, s. 479* 

. 3) Act IV of 1889, s, 2: Indian Penal 5) Act IV of 1889, s. 2. 

Code, s. 478. 6) ib. 
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without intent to defraud, punishable with imprisonment of either , 
description for a term which may extend to one year, or with fine, 
or with both. 7 

Using a false property mark. — Whoever marks any move- 
able property or goods or any case, package, or other receptacle 
containing moveable property or goods, or uses any case, package, 
or other receptacle having any mark thereon, in a manner reason- 
ably calculated to cause it to be believed that the property or 
goods so marked, or any property or goods contained in any such 
receptacle so marked, belong to a person to whom they do not 
belong, is said to use a false property mark. As to the punish- 
ment for the offence, see the preceding paragraph. 8 
; Counterfeiting a trade mark or property mark used 
' by another.— -Whoever counterfeits any trade-mark or property 

mark used by any other person is punishable with imprisonment 
of either description for a term which may extend to two years, 
or with fine, or with both.9 A person is said to counterfeit who 
causes one thing to resemble another thing, intending by means of 
that resemblance to practise deception, or knowing it to be likely 
that deception will thereby be practised. 

Counterfeiting a mark used by a public servant. — 

( Whoever counterfeits any property mark used by a public servant, 
or any mark used by a public servant to denote that any property 
has been manufactured by a particular person or at a particular 
time or place, or that the property is of a particular quality or has 
; passed through a particular office, or that it is entitled to any 

f exemption, or uses as genuine any such mark knowing the same 

1 to be counterfeit, is punishable with imprisonment of either 

I description for a term which may extend to three years, and is 

also liable to fine. 1 

j Making or possession of any instrument for counter- 
| felting a trade-mark or property mark. — Whoever makes, 
or has in his possession, any die, plate, or other instrument for the 
' purpose of counterfeiting a trade-mark or property mark, or has 
in his possession a trade-mark or property mark for the purpose 
of denoting that any goods are the manufacture or merchandise , 
of a person whose manufacture or merchandise they are not, or 
; that they belong to a person to whom they do not belong, is 

1 punishable with imprisonment of either description for a term 

! which may extend to three years, or w T ith fine, or with both. 2 
- Selling goods marked with a counterfeit trade-mark or 
■ property mark. — Whoever sells, or exposes, or has in possession 

7) Indian Penal Code, ss. 480, 482. 

8) ib., ss. 481, 482. 

9) ib., s. 483. 


1} ib., s. 484. 
2} ib., s. 485. 




for sale or any purpose of trade or manufacture, any goods or 
things with a counterfeit trade-mark or property mark affixed to 
or impressed upon the same or to or upon any case, package or 
other receptacle in which such goods are contained, is, unless he 
proves — (a) that, having taken all reasonable precautions against 
committing an offence against this section, he had at the time of 
the commission of the alleged offence no reason to suspect the 
genuineness of the mark ; and (&) that, on demand made by or on 
behalf of the prosecutor, he gave all the information in his power 
with respect to the persons from whom he obtained such goods 
or things ; or (c) that otherwise he had acted innocently, — punish* 
able with imprisonment of either description for a term which 
may extend to one year, or with fine, or with both.3 

Making a false mark upon any receptacle containing 
goods. —Whoever makes any false mark upon any case, package 
or other receptacle containing goods,, in a manner reasonably 
calculated to cause any public servant or any other person to 
believe that such receptacle contains goods which it does not 
contain, or that it does not contain goods which it does contain or 
that the goods contained in such receptacle are' of a nature or 
quality different from the real nature or quality thereof is, unless 
he proves that he acted without intent to defraud, punishable with 
imprisonment of either description for a term which may extend 
to three years, or with fine, or with botb.4 

Punishment for making use of any such false mark.— 
Whoever makes use of any such false mark in any manner pro- 
hibited by the last foregoing section is, unless he proves that he 
acted without intent to defraud, punishable as if he had commit- 
ted an offence against that section. 5 

Tampering with property mark with intent to cause 
injury. — Whoever removes, destroys, defaces, or adds to any 
property mark, intending or knowing it to be likely that he may 
thereby cause injury to any person, is punishable with imprison- 
ment of either description for a term which may extend to one 
year, or with fine, or with both. 6 

Provisions supplemental to the definition of false 
trad© description.— (i) The provisions of the Merchandise 
Marks Act respecting the application of a false trade description 
to goods or respecting goods to which a false trade description is 
applied, extend to the application to goods of any such numerals, 
words, or marks, or arrangement or combination thereof, whether 
including a trade-mark or not, as are or is reasonably calculated 
to lead persons to believe that the goods are the manufacture or 

3) Indian Penal Code, s 486. 4) lb., s. 487. 5) ib., s, 488. 6) ib„ s, 489* 
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merchandise of some person other than the person whose manu- 
facture or merchandise they really are, and to goods having such 
numerals, words, or marks, or arrangement or combination, applied 
thereto. (2) The provisions of this Act respecting the application 
of a false trade description to goods, or respecting goods to which 
a false trade description is applied, extend to the application to 
goods of any false name or initials of a person, and to goods with 
the false name or initials of a person applied, in like manner as if 
such name or initials were a trade description, and for the purpose 
of this enactment the expression false name or initials means as 
applied to any goods any name or initials — (a) not being a trade- 
mark, or part of a trade-mark ; and (b) being identical with, or a 
colourable imitation of, the name or initials of a person carrying 
on business in connection with goods of the same description and 
not having authorized the use of such name or initials. (3) A 
trade description which denotes or implies that there are contain- 
ed in any goods to which it is applied more yards, feet, or inches 
than there are contained therein standard yards, standard feet, or 
standard inches is a false trade description.? 

Application of trade descriptions.— (1) A person is deem- 
ed to apply a trade description to goods who— (a) applies it to the 
goods themselves ; or (b) applies it to any covering label, reel, or 
other thing in or with which the goods are sold or are exposed or 
had in possession for sale or any purpose of trade or manufacture; 
or (c) places, encloses, or annexes any goods which are sold, or are 
exposed or had in possesssion for sale or any purpose of trade or 
manufacture, in, with or to any covering, label, reel, or other thing 
to which a trade description has been applied ; or (d) uses a trade 
description in any manner reasonably calculated to lead to the 
belief that the goods in connection with which it is used are 
designated or described by that trade description. (2) A trade 
description is deemed to be applied whether it is woven, impressed, 
or otherwise worked into or annexed or affixed to the goods or any 
covering, label, reel, or other thing. (3) The expression “ cover- 
ing” includes any stopper, cask, bottle, vessel, box, cover, capsule, 
case, frame, or wrapper, and the expression <c label ” includes any 
band or ticket 8 

Penalty for applying a false trade description. — If a 

person applies a false trade description to goods, he is, subject to 
the provisions of this Act, and unless he proves that he acted with* 
mt' intent to defraud , punishable with imprisonment for a term 
.which may extend to three months or with fine which may extend 
to Rs. 200, and in the case of a second or subsequent conviction 
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with imprisonment which may extend to one year, or with fine or 
with both.9 * 

Penalty for selling goods to which a false trade de- 
scription is applied. — If a person sells, or exposes, or has in 
possession for sale or any purpose of trade or manufacture, any 
goods or things to- which a false trade description is applied, he is 
unless he proves — (a) that, having taken all reasonable precautions 
against committing an offence against this section he had at the 
time of the commission of the alleged offence no reason to sus- 
pect the genuineness of the trade description ; and (b) that, on 
demand made by or on behalf of the prosecutor, he gave all the 
information in his power with respect to the persons from whom 
he obtained such goods or things ; or {c) that otherwise he had 
acted innocently, — punishable with imprisonment for a term which 
may extend to three months, or with fine which may extend to 
Rs. 200, and in case of a second or subsequent conviction with 
imprisonment which may extend to one year, or with fine, or with 
both. 1 

Unintentional contravention of the law relating to 
marks and descriptions. — Where a person is accused under 
section 482 of the Indian Penal Code (v. a?ite) of using a false 
trade-mark or property mark by reason of his having applied a 
mark to any goods, property, or receptacle in the manner mentioned 
in section 480 or section 481 of that Code (v. ante) as the case may 
be, or under section 6 (v. ante) of the Merchandise Marks Act of 
applying to goods any false trade description, or under section 485 
(v. ante) of the Indian Penal Code of making any die, plate, or other 
instrument for the purpose of counterfeiting a trade-mark or pro- 
perty mark, and proves — (a) that in the ordinary course of his 
business he is employed, on behalf of other persons, to apply 
trade-marks or property marks, or trade descriptions, or, as the 
case may be, to make dies, plates, or other instruments for making, 
or being used in making, trade-marks or property marks, and that 
in the case which is the subject of the charge he was so employ- 
ed and was not interested in the goods or other thing by way of 
profit or commission dependent on the sale thereof; and (b) that 
he took reasonable precautions against committing the offence 
charged; and (c) that he had, at the time of the commission of 
the alleged offence, no reason to suspect the genuineness of the- 
mark or description; and (d) that, on demand made by or on 
behalf of the prosecutor, he gave all the information in his power 
with respect to the persons on whose behalf the mark or descrip- 
tion was applied, he shall be acquitted. 2 
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Forfeiture of goods. — (i) When a person is convicted 
under section 482 of the Indian Penal Code of using a false trade- 
mark, or under section 486 of that Code of selling, or exposing 
or having in possession for sale or any purpose of trade or manu- 
facture, any goods or things with a counterfeit trade-mark applied 
thereto, or under section 487 or section 488 of that Code of 
making, or making use of, a false mark, or under section 6 or 
section 7 of the Merchandise Marks Act of applying a false trade 
description to goods, or of selling, or exposing, or having in posses- 
sion for sale or any purpose of trade or manufacture, any goods or 
things to which a false trade description is applied, or is acquitted 
on proof of the matter or matters specified in section 486 of the 
above-mentioned Indian Penal Code or section 7 or section 8 of this 
Act (v. ante), the Court convicting or acquitting him may direct 
the forfeiture to Her Majesty of all goods and things by means 
of, or in relation to, which the offence has been committed or, 
but for such proof as aforesaid, would have been committed. (2) 
When a forfeiture is directed on a conviction, and an appeal lies 
against the conviction, an appeal lies against the forfeiture also. 
(3) When a forfeiture is directed on an acquittal, and the goods or 
things to which the direction relates are of value exceeding Rs. 50, 
an appeal against the forfeiture may be preferred, within thirty 
days from the date of the direction, to the Court to which in 
appealable cases appeals lie from sentences of the' Court which 
directed the forfeiture^ 

Implied warranty on sale of marked goods — See “ Wa 

ranty ” 

3) Act IV of 1889, s, 9. 
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heritage; (d) an interest in property restricted in its enjoy- 
ment to the owner personally cannot be transferred by him ; (e) 
a m ere right to sue for compensation for a fraud or for 
harm illegally caused cannot be transferred ; (/) a public office 
cannot be transferred, nor can the salary of a public officer, 
whether before or after it has become payable ; (g) stipends allow- 
ed to military and civil pensioners of Government and political 
pensions cannot be transferred ; (h) no transfer can be made 
(i) in so far as it is opposed to the nature of the interest affected 
thereby, or (2) for an illegal purpose, or (3) to a person legally 
disqualified to be transferees 

Persons competent to transfer. — Every person competent 
to contract (see £< Contract ”) and entitled to transferable property, 
or authorized to dispose of transferable property not his own, is 
competent to transfer such property either wholly or in part and 
either absolutely or conditionally, in the circumstances, to the 
extent, and in the manner, allowed and prescribed by any law for 
the time being in force. 

Operation of transfer. — Unless a different intention is ex- 
pressed or necessarily implied, a transfer of property passes forth- 
with to the transferee all the interest which the transferor is then 
capable of passing in the property, and in the legal incidents 
thereof. Such incidents include, where the property is land, the 
easements annexed thereto, the rents and profits thereof ac- 
cruing after the transfer, and all things “attached to the earth”; (ie, 9 
(a) rooted in the earth, as in the case of trees and shrubs ; (t>) 
imbedded in the earth, as in the case of walls or buildings; or 
■(c) attached to what is so imbedded for the permanent beneficial 
enjoyment of that to which it is attached;) and, where the property 
is machinery attached to the earth, the moveable parts thereof; 
and, where the property is a house, the easements annexed thereto, 
the rent thereof accruing after the transfer, and the locks, keys, 
bars, doors, windows and all other things provided for perma- 
nent use therewith ; and, where the property is a debt or other 
actionable claim, the securities therefor (except where they are 
also for other debts or claims not transferred to the transferee), 
but not arrears of interest accrued before the transfer; and, where 
the property is money or other property yielding income, the in- 
terest or income thereof accruing after the transfer takes effect.* 

3) Act IV of 1882, s. 6, Nothing in this section will be deemed to authorize a 

tenant having an untransferable right of occupancy, the farmer of an estate 
in respect of which default has been made in paying revenue, or the lessee 
; of an estate under the management of a Court of Wards, to assign his in- 

terest as such tenant, farmer, or lessee ; (added by Act III of 1885, s. 4.) 

4) ib„ ss. 7, 3, 8, cf. 44 & 45 Vic. c M 41. 
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Oral transfer. — A transfer of property mav ho 
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from the property is directed to be accumulated until the time of 
enjoyment arrives, or from a provision that if a particular event 
shall happen, the interest shall pass to another person . 9 

Contingent interest. — Where, on a transfer of property, an in- 
terest therein is created in favour of a person to take effect only on 
the happening of a specified uncertain event, or if a specified uncertain 
event shall not happen, such person thereby acquires a “contingent” 
interest in the property. Such interest becomes a vested interest, in 
the former case, on the happening of the event, in the latter /when the 
happening of the event becomes impossible. Where, however, under 
a transfer of property, a person becomes entitled to an interest therein 
upon attaining a particular age, and the transferor also gives to him 
absolutely the income to arise from such interest before he reaches 
that age, or directs the income or so much thereof as may be neces- 
sary to be applied for his benefit, such interest is not contingent. 1 

Unborn persons : perpetuity. — (i) Where, on a transfer of 
property, an interest therein is created for the benefit of a person 
not in existence at the date of the transfer, subject to a prior 
interest created by the same transfer, the interest created for the 
benefit of such person shall not take effect, unless it extends to 
the whole of the remaining interest of the transferor in the pro- 
perty : eg., A transfers property of which he is the owner to B in 
trust for A and his intended wife successively for their lives, and 
after the death of the survivor for the eldest son of the intended 
marriage for life, and after his death for A’s second son. The 
interest so created for the benefit of the eldest son does not take 
effect, because it does not extend to the whole of A’s remaining 
interest in the property. 2 (2) Where, on a transfer of property, 
an interest therein is created for the benefit of a person not then 
living, he acquires upon his birth, unless a contrary intention 
appear from the terms of the transfer, a vested interest, although 
he may not be entitled to the enjoyment thereof immediately on 
his birth .3 (3) No transfer of property can operate to create an 
interest which is to take effect after the lifetime of one or more 
persons living at the date of such transfer, and the minority of 
some person who shall be in existence at the expiration of that 
period, and to whom, if he attains full age, the interest created is 
to belong. 4 (4) If, on a transfer of property, an interest therein 

is created for the benefit of a class of persons with regard to some 
of whom such interest fails by reason of any of the rules contain- 
ed in clauses (1) and (3), such interest fails as regards the whole 

9) Act IV, i882,s.i9.cf.ActX, i865(Succession), s. 106 ; “ Legacy 6* Bequest” p*382v 

1) ib., s. 21, cf. Act X of 1865, s. 107 ; 14 Legacy and Bequest ” p. 383. 

2) ib., s. 13, cf. Act X of 1865, s. 100 ; 44 Legacy and Bequest ” pp. 390, 391. 

' 3) ib., s. 20. 

4) ib., s. 14, cf. Act X of 1865, s. 101 ; “ Legacy and Bequest ” pp. 390, 391. 
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class.s (5) Where an interest fails by reason of any of the rules 
contained in clauses (1), (3) and (4), any interest created in the 
same transaction, and intended to take effect after or upon failure 
of such prior interest also fails. 6 The restrictions in clauses (3), (4) 
and (5) do not apply to property transferred for the benefit of the 
public in the advancement of religion, knowledge, com- 
merce, health, safety, or any other object beneficial to mankind.? 

Direction for accumulation. — Where the terms of a transfer 
of property direct that the income arising from the property shall be 
accumulated, such direction is void, and the property will be dispos- 
ed of as if no accumulation had been directed. Where, however, 
the property is immoveable, or where accumulation is directed to 
be made from the date of the transfer, the direction will be valid in 
respect only of the income arising from the property within one year 
next following such date ; and at the end ofthe year such property 
and income will be disposed of respectively as if the period during 
which the accumulation has been directed to be made had elapsed. 8 

Transfer to survivors at unspecified period.— Where, on * 
a transfer of property, an interest therein is to accrue to such of 
certain persons as shall be surviving at some period, but the exact 
period is not specified, the interest shall go to such of them as 
shall be alive when the intermediate or precedent interest ceases 
to exist, unless a contrary intention appears from the terms of the 
transfer e,g, A transfers property to B for life, and after his 
death to C and D, equally to be divided between them, or to the 
survivor of them. C dies during the life of B. D survives B. 

At B’s death the property passes to D. 

Conditional transfers. — (1) An interest created on a transfer 
of property, and dependent upon a condition, fails if the fulfilment 
of the condition is impossible, or is forbidden by law, or is 
of such a nature that, if permitted, it would defeat the provisions 
of any law, or is fraudulent, or involves or implies injury to the 
person or property of another, or the Court regards it as immoral 
or opposed to public policy : e.g. (a) A gives Rs. 500 to B 
on condition that he shall marry A’s daughter C. At the date of 
the transfer C was dead. The transfer is void, (b) A transfers 
Rs. 500 to his niece C if she will desert her husband. The 
transfer is void. 1 (2) Where the terms of a transfer of property 
impose a condition to be fulfilled before a person can take an 

Act IV' of 1882, s.T5,cf,Act X of 1865,3.102 ; (t Legacy ^Bequest” pp. 390,391. 

: 6) ib., s. 16, cf. Act X of 1865, s. 103 ; lt L egacy and Bequest ” pp. 390, 391. 

7) ib M s. 17. 

8) ib. f s. 18, cf. Act X of 1865, s.104 ; “ Legacy and Bequest p. 391 ; 39 & 40 

Geo. Ill, c. 98 ; 44 & 45 Vic., c. 41. 

9) ib., s. 24, cf. Act X of 1865, s. 1 12 ; £< Legacy and Bequest” p. 384. 

1} ib., s. 25, cf. Act X of 1865, ss. 113, 114 ; ** Legacy & Bequest” pp, 384—386. 
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interest in the property, the condition will be deemed to have 
been fulfilled if it has been substantially complied with : e.g . : (a) 
A transfers Rs. 5,000 to B on condition that he shall marry 6 with 
the consent of C, D and E. E dies. B marries with the consent 
of C and D. B is deemed to have fulfilled the condition, (b) A 
transfers Rs. 5,000 to B on condition that he shall marry with the 
consent of C, D and E. B marries without the consent of C, Dand 
E, but obtains their consent after the marriage. B has not fulfilled 
the condition. 2 (3) On a transfer of property an interest therein 
may be created to accrue to any person with the condition super- 
added that, in case a specified uncertain event shall happen such 
interest shall pass to another person, or that in case a specified 
uncertain event shall not happen such interest shall pass to another 
person. On a transfer of property an interest therein may also 
he created with the condition superadded that it shall cease to 
exist in case a specified uncertain event shall happen, or in case a 
specified uncertain event shall not happen : e.g. :—(a) A transfers 
a farm to B for his life, with a proviso that, in case B cuts down 
a certain wood, the transfer shall cease to have any effect. B cuts, 
down the wood. He loses his life-interest in the farm, (b) A 
transfers a farm to B, provided that, if B shall not go to England 
within three years after the date of the transfer, his interest in the 
farm shall cease, B does not go to England within the term 
prescribed. His interest in the farm ceases .3 


Election.— (i) Where a person professes to transfer property 
which he has no right to transfer, and as part of the same transac- 
tion confers any benefit on the owner of the property, such owner 
must elect either to confirm such transfer or to dissent from it * 
and in the latter case he must relinquish the benefit so conferred* 
and the benefit so relinquished will revert to the transferor or his 
representative as if it had not been disposed of, (2) subject never- 
theless, where the transfer is gratuitous, and the transferor has 
before the election, died or otherwise become incapable of making, 
a fresh transfer, and in all cases where the transfer is for consider* 
ation, to the charge of making good to the disappointed transferee 
the amount or value of the property attempted to be transferred to' 
him : 4 e.g . The farm of Sultdnpur is the property of C and worth 
Rs. 800. A by an instrument of gift professes to transfer it to B, 
giving by the same instrument Rs. 1,000 to C. C elects to retain 
the farm. He forfeits the gift of Rs. 1,000. In the same case, A 
dies before the election. His representative must out of the 
Rs. 1,000 pay Rs. 800 to B.s 

t i Ct lY?z l l 8 Yf 6 ^' ^ c L X ° f l86 ^ s - « 5 ; “ Legacy&Bequest- pp. 384,385. 

4) ib** *865, ss * ix 8j *21 J Legacy SrEequest," pp. 384 — 386. 

5) See s. 35, ib., cf. Act Xof 1865, ss. 167— 177 ; “ Legacy dfBequest” 
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Apportionment, (i) In the absence of a contract nr , , 

usage to the contrary, all rents, annuities, pensions 
and other periodical payments in the nature ’tftaSS 8 
shall, upon the transfer of the interest of the person en?[T 6 
receive such payments, be deemed, as between the transferor ? a 
the transferee, to accrue due from day to dav and to h P 5 nd 
■able accordingly, but to be payable on 
payment thereof^ ( 2 } When, in consequence of a transfer proneiv 
is divided and held m several shares, and thereupon the benefit If 
any obligation relating to the property as a whole passes fro™ f 
to several owners of the property, the corresponding duty musHn 
the absence of a contract to the contrary amongst the owners ’he 
performed m favour of each of such owners in proportion to the 
value of his share m the property, provided that the duty can be 
severed, and that the severance does not substantially increase the 
burden of the obligation; but if the duty cannot be severed orff 
would substantially increase the burden of the obliaa 
tion, the duty must be performed for the benefit of such one of the' 
several owners as they shall jointly designate for that purpose- 
Provided that no person on whom the burden of the obSion 
hes shall be answerable for failure to discharge it in mannef pro 
vided by this section, unless and until he has had reasonable no ice 
of the severance e.g.:-{a) A sells to B, Cand D a house SZ 
m a village and leased to E at an annual rent of Rs 30 and deli 

IndC andD d P ’ ? havh ? g P rovided half the Purchase*^ 

Rs d K S d/t r eaC ^r. E ’ ha J ing notice ofthis > must pay 

Rs. 15 to B Rs. 7% to C, and Rs. 7^ to D, and must deliver the 
sheep accoidmg to the joint direction of B, C and D (b) I n the 

Uh’ each , house in the vill£ *ge being bound to provide ten 
days labour each year on a dyke to prevent inundation E had 
agreed as a term of his lease to perform this work for A. B C and 
D severally require E to perform the ten days’ work due on ac 
count of the house of each. E is not bound to do more than ten 
ays work in all, according to such directions as B, C and D may 
join m giving. 5 

(B) Transfer of Immoveable Property. 

Transfer by person authorized only under certain 
cumstances to transfer. — Where any per^n authored onR 
under circumstances in their nature variable to dispose of immove^ 
able property, (which does not include standing timber, growfeg 

6| Act IV of 1882, s. 36 ; cf. 33 & 34 Vic. c. 3S , 

} unless and' uSfl purposes, 

Gazette, so directs. 1 Government, by notification in the official 
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1 crops, or grass, 8 ) transfers such property for consideration, alleging 

j the existence of such circumstances, they shall, as between the 

* transferee on the one part and the transferor and other persons (if 

any) affected by the transfer on the other part, be deemed to have 
existed, if the transferee, after using reasonable care to ascertain 
the existence of such circumstances, has acted in good faith : e.g.: 

A, a Hindu widow, whose husband has left collateral heirs, 

alleging that the property held by her as such is insufficient for her 
maintenance, agrees, for purposes neither religious nor charitable, 
to sell a field, part of such property, to B. B satisfies himself by 
I; reasonable enquiry that the income of the property is insufficient 

j for A’s maintenance, and that the sale of the field is necessary, and, 

! acting in good faith buys the field from A. As between B on the 

I one part and A and the collateral heirs on the other part, a neces- 

j sity for the sale will be deemed to have existed.^ 

Transfer where third person is entitled to mainte- 
nance. — Where a third person has a right to receive maintenance 
■ or a provision for advancement or marriage, from the profits of 
immoveable property, and such property is transferred with the in- 
| tention of defeating such right, the right may be enforced against 

I the transferee, if he has notice of such intention, or if the transfer 

I is gratuitous ; but not against a transferee for consideration and 

| without notice of the right, nor against such property in his hands: 

? — A, a Hindu, transfers Sultan pur to his sister-in-law B, in lieu 

of her claim against him for maintenance in virtue of his having 
become entitled to her deceased husband’s property, and agrees 
with her that, if she is dispossessed of Sultanpur, A will transfer 
to her an equal area out of such of several other specified villages 
in his possession as she may elect. A sells the specified villages 
to C, who buys in good faith, without notice of the agreement 
B is dispossessed of Sultanpur. She has no claim on the villages 
transferred to C. 1 

Burden of obligation on property. — Where, (a) for the 
more beneficial enjoyment of his own immoveable property, a 
third person has, independently of any interest in the immoveable 
property of another or of any easement thereon, a right to restrain 
the enjoyment of the latter property, or to compel its enjoyment in 
, a particular manner, or (b) where a third person is entitled to the 
f benefit of an obligation arising out of contract and annexed to 
the ownership of immoveable property, but not amounting to an 
interest therein or easement thereon, such right or obligation may 
, be enforced against a transferee with notice thereof or a gratuitous 
■transferee of the property affected thereby, but not against a 
transferee for consideration and without notice of the right or 
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obligation, nor against such property in 

tracts to sell Sultanpur to B. While the contrart '• con- 

he sells Sultanpur to C, who has notice of the iaf ° rce 
enforce the contract against C to the same extern -7 B m Y 
Transfer by ostensible owner. ^WherTlfth A ‘ 2 
express or implied, of the persons interested in 7T he c ° nset *> 
perty a person is the ostensible owner of such pro ' 

transfers the same for consideration, the transfer wilf ?T y and 
able on the ground that the transferor was nnt > , n °f he v oid- 
it: provided that the transferee, after t7kin7 a " thonz , e 1 d t0 *»ake 
ascertain that the transferor had power to mflre rh° nab 6 Care ta 
acted in good faith.a P t0 make the transfer, has 

Transfer by person having authoritv tn „ 

transfer. Where a person transfers anTLmovelhl^ f ° mer 

reserving power to revoke the transfer and 777 , P ro P er ty, 

the property for consideration to another ^tmn.ff qU6nt ^ transfe r s 
operates in favour of such transferee (subiJrt t S ’ SUCh transfer 
attached to the exercise of the pol nf , l ° any . edition 
former transfer ,o ,he men, oAhe <* 

B, and reserves power to revoke the lease if in th . B lets . ahouse to 
specihed surveyor, B should make a n<7 if 7 j h . opinion of a 
value. Afterwards A, thinking that such I 11 d ? tnmentaI t0 its 
lets the house to C. This opem es afn USe has bee « made, 
subject to the opinion of !h ?moras °J B ’ s Ieas * 

having been detrimental to its value B S Use of the house 

Transfer by unauthorized nerarm 
acquires interest.— Where a ntT777 ho , sub sequently 
he is authorized to transfer certain . rrone °usly represents that 
professes to transfer such property for comidf 1 ? 6 P ro P ert y. and 
will, at the option of the transferee r.r,e° n f ^ eratl ° n ’ sucb transfer 
the transferor may acquire in S ZZT ? yinterest which 
which the contract of transfer subsists VofofolT 7 ^ durin S 
section impairs the right of transfer Wot “ 13t lg however m this 
a, ion .ithou, notice $££S£S«S£t ** 

.Hindu »ho has separated 

Of tea field, I d„2 S tLtri °iT. d •“ ““ Sf “ the 
B on the partition ; but on B's dying A is Sohm" i,y 

tS? mmm lhe contlract of salef may 

° f ->. - more cm 

transfers his share of such property or 2 ° mp . etent ln that behalf 
Act . * a ■ pr0perty or any mterest therein, the 

Act. IV of 1882, S. 4.0 •» 

3) . ib.* s. 41. 
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transferee acquires, as to such share or interest, and so far as is 
necessary to give effect to the transfer, the transferor’s right to 
joint possession or other common or part enjoyment of the pro- ■ 
perty, and to enforce a partition of the same, but subject to the 
conditions and liabilities affecting, at the date of the transfer, the 
share or interest so transferred. Where the transferee of a share 
of a dwelling-house belonging to an undivided family is not 
a member of the family, nothing in this section shall be deemed to 
entitle him to joint possession or other common or part enjoyment 
of the house. 6 Where several co-owners of immoveable property 
transfer a share therein without specifying that the transfer is to 
| take effect on any particular share or shares of the transferors, the 
i transfer, as among such transferors, takes effect on such shares 
equally where the shares were equrl, and where they were unequal 
proportionately to the extent of such shares : eg. .-—A, the owner of 
l an eight-anna share, and B and C, each the owner of a four-anna 

j share, in mauza Sultinpur, transfer a two-anna share in the mauza 

j to D, without specifying from which of their several shares the 

I transfer is made. To give effect to the transfer one-anna share is 

: taken from the share of A, and half an anna share from each of 

the shares of B and C. 7 

Joint transfer for consideration. — Where immoveable 
property is transferred for consideration to two or more persons 
and such consideration is paid out of a fund belonging to them in 
j common, they are, in the absence of a contract to the contrary 
respectively entitled to interests in such property identical, as 
I nearly as may be, with the interests to which they were respectively 

f entitled in the fund ; and where such consideration is paid out of 

: separate funds belonging to them respectively, they are, in the 

; absence of a contract to the contrary, respectively entitled to 

i interests in such property in proportion to the shares of the 

l consideration which they respectively advanced. In the absence 

1 of evidence as to the interests in the fund to which they were 

f respectively entitled, or as to the shares which they respectively 

i advanced, such persons will be presumed to be equally interested 
I in the property. 8 

Transfer for consideration by persons having distinct 
ft interests.— Where immoveable property is transferred for con- 

| sideration by persons having distinct interests therein, the trans- 

‘ ferors are, in the absence of a contract to the contrary, entitled to 

share in the consideration equally, where their interests in the pr 0 - 
!■: perty were of equal value, and, where such interests were of unequal 
i value, proportionately to the value of their respective interests • 

| eg. .—(a) A, owning a moiety, and B andC, each a quarter share’ 

* 6 1 Act IV of 1882, s. 44. . . ... . 7) ib., s. 47. 8) ib., s. 45. 

\ | ’ , w - HB X 39 ' 
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of mauza SuMnpur, exchange an eighth share of that mu,™ t 
a quarter share of mauza Lalpura. There being no for 

to the contrary, A is entitled to an eighth share in LaW, 

B and C each to a sixteenth share in that mauza (A) A I and 
entitled to a life-interest in mauza Atrali and B and C 
reversion, sell the mauza for Rs. 1,000. A’s life-interest V. ° he 
tained to be worth Rs. 600 ; the reversion Rs. 400 Tfs ** if; 

Rs ■ 600 out of the P urc hase-money ; B and C to receive 

Priority of rights created by transfer. — Where a w™ 
purports to create by transfer at different times rights in omT 
the same immoveable property, and such rights cannot all 
o, be erased to thei, full Mum together ‘each 1.” “S 
right will, m the absence of a special contract or reservation him? 
rag the earlier transferees, be subject to the rights previously" 
created. This section is a statement of the rule expressed in 
the legal maxim “ Qui prior est tempore, potior esijure” 

Transferee’s right under policy of insurance v “ hi 

surance” p. 333. ■ in ' 

o fide paid t0 holder under defective title- 

oee 1 itLe , p 506. 

Transfer of property pending suit relating thereto - 

During the active prosecution in any Court having authority in 
Brush India, or established beyond the limits of British India bv 
the Governor-General in Council, of a contentious suit or proceed! 
ing in which anv right to immoveable prooerty is directly and 
specifically in question, the property cannot be transferred or 
otherwise dealt with by any party to the suit or proceeding so as 
to affect the rights of any other party thereto under any decree or 
order which may be made therein, except under the authority of 
the Court and on such terms as it may impose. 2 This section 
deals with what is known as the doctrine of u Its pendens 

Fraudulent transfer.— Every transfer of immoveable pro- 
perty, made with intent to defraud prior or subsequent transferees 
thereof for consideration, or co-owners or other persons having an 
interest in such property, or to defeat or delay the creditors of 
the transferor, is voidable at the option of any person so defrauded, 
defeated or delayed Where the effect of any transfer of immove- 
able property is to defraud, defeat or delay any such person, and 
such transfer is made gratuitously or for a grossly inadequate 
consideration, the transfer may be presumed to have been made 
with such intent as aforesaid. Nothing however contained in this 

9} Act IV of 1882, s. 46,. x) ib. } s. 48. 2) ib 
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section impairs the rights of any transferee in good faith and for 
consideration.^ A transfer of property with intent to delay, hinder, 
or defraud creditors is void as against them under the Statute 13 
Eliz., c. 5, which is still in force in the Town of Bombay : it has 
been held that this Statute is applicable to persons other than 
European British subjects*; and that the principles applied in the 
English cases may fully be made applicable to voluntary transac- 
tions between Natives in the Mofussil. 5 A deed though founded 
on valuable consideration, even in consideration of marriage 6 
may, if it was executed for the purpose of defrauding creditors, be 
declared to be void. 7 

Specific performance of contract to transfer — See 

u Contract”* p. 167. 

3) Act IV of 1882, s. 53, cf. 13 Eliz., c. 5, and 27 Eliz., c. 4, repealed by Act 

IV of 1882 in those territories to which it extends, (v. ante r p. 600.) 

4) 2 Ind. Jar. O. S., 7. 

5) 4 Mad. H, C, 84 : see also 1 W. R., 41 22 W. R., 60 ; but see 6 Mad. 

H. C.,474. 

6) 8 L. R., Eq. 46 ; i Sra. & G., 228. 

7) Lewin on Trusts, 9th Ed., 78. 
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Authorities — Indian Penal Code- Draft Tnrtfan cm nr ~ 

R 1 Alexander's Indian Case Law on T^^rtEd® r 1 ? oll °<* 

namoceXe cSe^lT X ^ 

Trespass) : Act IX of 1890 (Railways) : Cases cited? ^ ot I of 1871 (Cattle- 

Nature of civil and criminal trespass.— Tresm« - tU 
civil or criminal. It may be either (1) to the De r=on 6 her 
assault, which is both a civil wrong and an offence ^see “ jf/' ;, a » 
(2) to the goods, as by the civil wrong of “conversion” (vI’a 
°r by the commission of the offence of “mis 
chief; (3) to land, as by trespass, civil or criminal ^ u ' 

called. Criminal, is distinguishable from civil trespass bTh ^ 50 ' 
to constitute the former the act of trespass m?stK e bS’d * 
with a certain unlawful intention, whereas the existen rfof ? 
an intention forms no ingredient in the definition nf '? f sUch 

t enable trespass Thus/ in the case of ctl t es pa °s toll°\f 
strict rule being that a man meddles with another^ * 

lutely at his peril, a trespasser is liable to an action wW? ty abs °" 
have been his intention, even if his intention T lt6Ver may 
for the true owner’s benefit: 

pass it must be shown that the trespass was with ^ tres “ 

that is, “with an intent to coLm! t P an offence orT'"? 1 ^ 
insult, or annoy” any person in possession of ’the land" ™Wh!?! 
this intent is shown the trespasser may be prosecuted under 
provisions of the Penal Code. “ The action of r d f the 

trespass has been committed either to the rSff ^ 3 

this violence may be either actual or implied • and th^ law * *u 
imply violence though none is actually used, where the nferT 
of a direct and immediate kind, and committed on the V J ^ 
on tangible and corporeal property of the plaintiff Of arf rS ? n *° r 
lence an assault and battery is an instance ? X V10 ' 

peaceable but wrongful a 

invasion, whatever be its extent of nrLt!” lands.”” Every 
The gist of the wrong is the breach hr the coSuity o/tffplata' 

subject of trespass * v. post “Criminal Trespass S ” SS1 ° n Can “ 0t bC 

folding Ihft S o S r The rt CriMinal Iaw « the 

g reJie£ --(i) Prosecution and punishment under the 

p ?J? alCo , de ; s - 44 rt '’■tost. 

3$ cSssTp.* hi: Lexicon ' 9tb Ed - p- 746. 
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I penal Code ; (2) preventive relief under Chapter XII of the 
Criminal Procedure Code: (see “Possession* pp. 513, 514, and 
' i “ Easements and Licenses p. 228.) In the case of civil trespass 
(1) an action for damages may be brought; (2) in certain cases an 
injunction will be granted under Act I of 1877 (Specific Relief) : 
see “ Injunctions In cases of pure trespass to land an injunc- 
tion may be granted to protect the possession thereof against. 8 

repeated acts of invasion : “for though for each instance of trespass I 

there may be a right to recover damages, the defendant may be a I 

pauper out of whom no satisfaction is to be got : or the acts of I 

; trespass, though severally insignificant, may by their repetition I 

1 work a serious damage to the plaintiff, and anyhow he is entitled I 

! to have his possession quieted and protected from constant distur- | 

I bance, and an injunction is the most effective form of relief for 

; this purpose/' 

I Civil trespass. — A person commits trespass, who, without 
the consent of the owner of such property as is next mentioned, 

; or other lawful justification or excuse (as, e.g, where in the case 

[ of an entry on the land of another, such entry is done in exercise 

I of a right of way, to execute in a legal manner the process of the 

law, or to demand or pay money there payable and the like) — 

(1) enters on any immoveable property, or causes any animal to 
go upon such property, or permits any animal in his possession 
or custody, being to his knowledge or by its kind accustomed to 
I stray, to go upon such property , s or puts, casts, or impels any I 

l thing in, upon, or over such property. Entry on immoveable pro- 1 

I perty with intent to commit an offence, or to intimidate, insult I 

: and annoy constitutes the offence of “Criminal Trespass” (v. 1 

post) ; (2) assumes to exercise ownership over any moveable 1 

* property, or does any act which deprives the owner of its use 1 

{ permanently or for an indefinite time. 6 An act of this kind is 1 

I technically known as “conversion.” For the remedies in the I 

I case of conversion, see <{ Possession ; ” (3) destroys or damages 8 

| any property. Destruction or damage to property (moveable or im- I 

moveable) with a criminal intent constitutes the offence of “mis- I 

S chief”: see “ Mischief ; (4) does any other act which directly | 

; interferes with the lawful possession of any property, moveable or 8 

j immoveable. 8 For the purposes of this section every one who is | 

I in lawful possession of any property, or who peaceably and as of 1 

right is in actual occupation, or has the actual custody or control^ | 



Collett, p. 139. 

9 W. R., 156. 

Per Bramwell, B. L. R., 9 Ex., 86, 
8 9 * 

Cf. 24 and 25 Vic., c. 97 
injuries to property). 


8) Pollock on Torts, p. 559 : 
Indian Civil Wrongs Bill, 
As to Mischief: see 
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of any property, is deemed to be the owner thereof « „„ • 
one not having a better title. 1 Mere apprehension oTf Wery 
gives no ground for an action.* Every person who d l tres P ass 
or procures the commission of a tres/ass is hable^ J ? ° rders > 
or a trespasser. 3 Co-sharers can commit 
joint estate. -t Any one of several joint tenants of land t le 
to eject a trespasser. The consent of one joTnt tenant t? 7 $Ue 
session does not make him the less a trespasser with ™ V 0 pos ‘ 
other joint tenants. s If any mesne profit h™* k ega l d t0 the 
the trespasser they will be recoverable from him. As^the^ ^ 
ing of Mesne Profit,” see “ Action and Actionable Claim ” n^' 
It is no answer to an action for trespass, that the tresLf ' 2 ‘ 
done by mistake, even in good faith, as to the ownership or l 

isitt S' sir- - *» 

Trespass by possessor for limited purpose 
his right —A person in possession for a linhted^uroose 
a trespass by exceeding his right, and the rule of law as laid^n ^ 
by the undermentioned bill, is as follows :-A person who wt 
ful possession, custody or control of nrArm j Ihw- 

m excess of his rights under that title 0 i/’ , C ? ntroI > , or 

fied on°which P ' e f dg( i W ‘ thout conditions 1 " bein^sS- 

ncci on which the power of sale is exerciser hlo rw o k; r 

enJfw^!?K d0es n0t f eneraI1 y excuse trespass. — Interfer- 

fn rfo^d f lu pr0pe u ty 0f an0ther is not excuse d by mistake even 

an fntention^to nr? * he ° w " ershi P or the right of possession, or by 
an intention to act for the true owner’s benefits ( v post I 7 

Immunity of certain ministerial actions.-Sded that 
a a rl ®f. or other P erson “sing the carriage or custody of goods 4 
as a public employment does not commit a trespass by dialing 

aj 6 > 9 w. R., I S 6. 

a‘= AU: H.' C.'Rep.; xTn ' ” £l p",f ‘ MianCivilWrongs Bill,s. 4 8. 

3) 12 W. R„ 320. ' ” 9- 8) Pollock, p. 560 : Draft Indian Ciyil 

4 ) All. H.C.R 7 , 1874, p. 259 : 1 L R ^ r °°f BiU - s - 4 6 : L. R., 1 Q. 

Draft 5 In|ian Givi, Wrongs Bill, 

5 ) Alexander, p. 12 1 : All. H. C. Rep 9 il 7 * W ?’ S * 6 ° : 9 W " R ” 

1873, p. 182 : 1 .L.R., 7 C a l.r 4 r P 4 : p^% h . *° 
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with goods in the ordinary way of that employment and solely by 
the direction and on behalf of a person who delivers those goods 
to him for that purpose and whom he in good faith believes to be 
entitled to deal with those goods. 1 Provided also that a workman 
or servant does not commit a trespass by dealing with any pro- 
perty in the ordinary way of his employment and in a manner 
authorised as between himself and his employer and which he in 
good faith believes his employer to be entitled to authorise; 2 e.g. ; 
( 1 ) M obtains goods from Z by fraud and false pretences, and, 
being apparent owner of the goods, purports to sell them to A 
who, in good faith, accepts them and pays M for them. A is, in 
fact, dealing on behalf of P, and forthwith delivers the goods to P. 
M abscon 4 s with the price. A has wronged Z, and is liable to Z 
for the value of the goods .3 (2) A is a tenant of land belonging 
to B, A without authority, but intending to act for B’s as well as 
A’s benefit, converts part of this land into a tank. A has wronged 
B and B need not prove that the value of the land is diminished. 4 
(3) A obtains goods by fraud and false pretences from Z at Bom- 
bay, and sends them by Railway to B at Allahabad. The Rail- 
way Company’s servants deliver the goods at Allahabad to B’s 
order according to the usual course of business. If the Railway 
Company had not before this delivery received any notice of an 
adverse claim on the part of Z, the Railway Company has not 
wronged Z. (4) Z is the owner of 100 maunds of wheat. A ob- 
tains this wheat from him by fraud and false pretences, and offers 
it for sale to B, a miller, who accepts it in good faith. B causes 
the wheat to be ground in his mill together with other wheat 
bought by B from the true owners. The men employed in 
the mill do not know from whom the wheat was bought. Here 
B may have wronged Z, but the men employed in the mill 
have not. 5 


1} As to the immunity of, and compulsory character of the employment of, a 
carrier, see Judgment of Willes, J., 4 C. B. N. S., pp. 649, 650. 

2) Draft Indian Civil Wrongs Bill, s. 47 : Pollock, p, 560. 

3} L. R., 7 H. L.,757. . 

4) 8 B. L. R., App. 69. 

5) Draft Indian Civil Wrongs Bill, s. 47, iilust, : Pollock, pp, 560, 561 ; L. R., 

7 H. L,, 766 — 768. 

6) Draft Indian Civil Wrongs Bill, s, 49 : Pollock, pp, 561-562; Ch. VI of the 

Easements Act deals with licenses as regards immoveable property only. 
See a Easements and Licenses" 


Nature of license, — The consent of an owner to entry upon, 
or interference with, his property is called a license, and a person 
to whom such consent is given is called a licensee. A license 
does not create an interest in property but merely excuses what 
would otherwise be a trespass. A license, and the revocation of 
a license, may be either express or tacit. 6 
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Effect of license.-— (i) A license does not bind the successors 
in title of the licensor ; (2) is not assignable by the licensee ; (3) 
is limited to the purposes for which and subject to the conditions, 
if any, on which it is given ; (4) is revocable at the will of the 
licensor, unless coupled with an interest: eg. : A sells to B trees 
growing on A’s land. This implies a license to B to enter on As 
land to cut the trees, and A cannot revoke the license while the 
contract of sale is in force ? 

Time of grace after revocation. — Notwithstanding the 
revocation of a license, the licensee is entitled to the benefit of 
the license for a reasonable time thereafter so far as n»ay be 
necessary to enable him to restore the former state of things ; eg ; 
B has timber lying on A’s wharf under a revocable license. A 
revokes the license. A must allow B access to the wharf for a 
reasonable time for the purpose of removing his timber. 8 

True owner’s right of re-capture. — A person entitled to 
the possession of any moveable property who has been wrong- 
fully deprived thereof may, within a reasonable time, re-take the 
same if he can peaceably do so, and, so far as necessary for that 
purpose, may peaceably enter on the wrong-doer’s land.9 

Criminal trespass. — Whoever enters into or upon property 
in the possession of another with intent to commit an offence^ 
or to intimidate , insult , or annoy any person in possession of 
such property ; or having lawfully entered into or upon such pro- 
perty, unlawfully remains there (a lawful entry may thus by relation 
become a trespass ab initio) with intent thereby to intimidate, 
insult, or annoy any such person, or with intent to commit an 
offence, is said to commit “ criminal trespass,” and is punishable 
with imprisonment (rigorous or simple) for a term which may 
extend to ihree months, or with fine which may extend to Rs. 500, 
or with both. 1 This section (s. 441) seems intended to be limited 
to trespass upon real or immoveable property. “ Wrongful acts 
done to personal property within the scope of criminal law, though 
they frequently involve the elements of trespass, are seldom, if 
ever, pure trespasses, but involve other ingredients which will bring 
the acts within the category of some specific offence, as robbery 
or theft. The cases of mischief (see “ Mischief”) are probably 
the only exceptions to this/’ 2 Other forms of criminal trespass are 
‘house-trespass, lurking house-trespass, ' house-breaking, and tres- 
pass to goods by dishonestly breaking open any closed receptacle 
containing or supposed to contain property (v. post). 3 

, .7) Draft Indian Civil Wrongs Bill,. 1) Indian Penal Code, ss. 441— 447. 
s, 50. 2) Collett, p. 226. 

■ 8) ib., s. 51 : L. R., 3 C. P., 334. 339- 3) Penal Code, ss. 442—462. 

5.) ib., s. 52 : 3 M. & W., 483 : Pollock, 

PP.56X—563. ■ 
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House -trespass is criminal trespass by entering into, or 
remaining in, any building, tent, or vessel used as a human dwell- 
f \ ing, or any building used as a place for worship, or as a place for 
the custody of property. “ Lurking house-trespass ” is house- 
trespass after having taken precautions to conceal such house- 
trespass from some person who has a right to exclude or eject 
the trespasser from the building, etc. “ Lurking house-trespass by 
night ” is lurking house-trespass committed after sunset and before 
sunrise. 4 

House-breaking.-— A person is said to commit “house- 
f breaking ” who commits house-trespass, if he effects his entrance 

i into the house, or any part of it, in any of the six ways herein- 
after described ; or if, being in the house or any part of it for the 
purpose of committing an offence, or having committed an offence 
therein, he quits the house or any part of it in any of such six ways, 
that is to say : — (1) If he enters, or quits, through a passage made 
f by himself, or by any abettor of the house-trespass, in order to 

j the committing of the house-trespass. (2) If he enters, or quits, 

through any passage not intended by any person, other than him- 
; self or an abettor of the offence, for human entrance ; or through 

! any passage to which he has obtained access by scaling, or climb- 

ing over, any wall or building. (3) If he enters, or quits, through 
any passage which he, or any abettor of the house-trespass, has 
opened, in order to the committing of the house-trespass, by any 
means by which that passage was not intended by the occupier of 
j the house to be opened. (4) If he enters, or quits, by opening 
any lock in order to the committing of the house-trespass, or in 
order to the quitting of the house after a house-trespass. (5) If 
he effects his entrance, or departure, by using criminal force, or 
j committing an assault, or by threatening any person with assault 

\ (6) If he enters, or quits, by any passage which he knows to have 

I been fastened against such entrance or departure, and to have been 
I unfastened by himself, or by an abettor of the house-trespass. 

I Any outhouse or building occupied with a house, and between 

1. which and such house there is an immediate internal communi- 

v cation, is part of the house within the meaning of this section. 

\ “ House-breaking by night ” is house-breaking after sunset and 

I before sunrise. 5 As to right of private defence, see “ Offences f 

j pp. 488, 489. 

I All persons jointly concerned in lurking house-trespass by 
I night, or house-breaking by night, are punishable for death or 
grievous hurt caused by one of their number. 6 

I Breaking open closed receptacle. — Whoever dishonestly, 
or with intent to commit mischief, breaks open, or unfastens, any 

j 4) Penal Code, ss. 442- 444, 448, 449—459. S) ib., ss. 443> 44^. 6} ib., s. 460. 


closed receptacle which contains or which he helio 
property, is punishable with imprisonment o^eithl^i 0 COntai “ 

for a term which may extend to Uvo years or wS* descripti °n 
both- _ Whoever, being entrusted withanv nine JP th fine ’ or wit h 
contains, or which he hehVvf-c ^ * any cose ^ receptacle which 

authority to open the same dishonest!^’ pr0 - p ? rty ’ wi ‘hout having 

with imprisonment of either description fn?77’ pu “ lsh able 
<“ three jraw, or with S both r 

Trespass by cattle.— The term 
camels, buffalos, horses, mares, geldhU S£s cot ffli Phan ‘ S ’ 
asses > Pigs, ewes, sheen, lambs, goats and kids * Thi 6 H??’ mules > 

rpSce 

:uc P hh d nd C an°d 

trespass of caUle may ^ bMn »* 

SSSSpS 

such suit.s ^ rde< * t0 ^ lm as compensation in 

such notice the cattle are nnt „i„- ad lp WIt hm 7 days of 

auction. 1 If the owner riisntiJ^tl? *1^ r 3y be sold by P u t> lic 
must deposit the fines and rW S tfl j eg , allty of tbe seizure he 
manner mentioned below • the gl "®. and . make his complaint in the 
If the owner or his ™ i be deli ^red to him. 

aforesaid deposit or refuse' PP ' 6 -* and retuse or omit t0 make the 
cattle (or as manr as lv hr 1 ' *° Pay ‘ he fines and barges the 
auction, and after "deduction nf necessary) may be sold by public 
unsold cattle (if any) will 

7 ) Penal Code, ss. 461, 462 

8 ) A ct I of 1871, s . 3 *. Act* I of iftor t nd *x, Tr r Cts es P eci aIly exempted 

(Cattle-Trespass) extends to fh#> a ^ oca ^ Government, 

whole of Britlh indteSept he I *• I0 ’ ”• * 

Presidency-towns and Districts ’ ’ ’ 3 ' I4 ' 
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entitled to an account showing sale-proceeds and charges* No officer 
of police or other officer or pound-keeper appointed under this Act 
can directly or indirectly purchase any cattle at a sale under this Act 2 * * 
Illegal seizures. — Any person whose cattle have been seized ; 

may at any time within 10 days of the seizure make complaint I 

personally, or by an agent personally acquainted with the circum- 
stances, and either verbally, or in writing. If the seizure is adjudged J 

illegal the Magistrate must award to the complainant reasonable I 

compensation, not exceeding Rs. 100, to be paid by the person ■ 

who made the seizure, together with all fines paid and expenses in- 
curred by the complainant in procuring the release of the cattle : 
if the cattle are not already released their release will be directed .3 
Pigs. — Any owner or keeper of pigs who through neglect or other- 
wise damages any land, crop or produce, or any public road, by allow- 
ing pigs to trespass thereon, is liable to a fine not exceeding Rs. 10.4 
Pines. — Any fine imposed under the preceding section or for 
the ofience of mischief by causing cattle to trespass on any land 
may be recovered by the sale of all or any of the cattle by which 
the trespass was committed, whether they were seized in the act of 
trespassing or not, and whether they are the property of the person 
convicted of the offence, or were only in his charge when the tres- 
pass was committed. All fines recovered may be appropriated in 
whole or in part as compensation for loss or damage . 5 

Cattle trespass on railways.— The owner or person in 
charge of any cattle straying on a railway provided with fences 
suitable for the exclusion of cattle is liable to a fine which may ex- 
tend to Rs. 5 for each head of cattle in addition to any amount 
which may have been recovered or may be recoverable under the 
Cattle-Trespass Act, 1871 (v. ante). If any cattle are wilfully 
driven, or knowingly permitted to be, on any railway otherwise than 
for the purpose of lawfully crossing the railway, or, for any other 
lawful purpose, the person in charge of the cattle, or, at the option 
of the Railway Administration, the owner of the cattle is punsih- 
able with fine which may extend to Rs. 10 for each head of cattle 
in addition to any amount which may have been recovered or may 
be recoverable under the Cattle-Trespass Act. The fine may be 
recovered by sale of the cattle. The expression u public road” 
in the Cattle-Trespass Act (v. ante) includes a railway. The word 
“ cattle” has the same meaning as in the Cattle-Trespass Act. 6 

2) Act I of 1871, ss. 13, 1 6, 19. 3) ib,, ss. 20—23. 

4) ib., s. 26* the Local Government may direct that this section shall be read 

as if it had reference to cattle generally, or to cattle of a particular kind 
instead of to pigs only, or as if the words ** Rs. 50” were substituted for 
the words “ Rs. 10” or as if there were both such reference and such 
substitution. (Added by Act I of 1891, s. 8.) 

5) ib., ss. 25, 28. . 6) Act IX of 1890, s. 125. 
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I 




the Religious Endowments Act (XX of 1863); the Religion* 
Societies Act (I of 1880, see “ Societies? p. 58:) ; ’and the sKe 
of frauds (29, Car, II, c. 3). 8 


Nothing in the Indian Trusts Act affects the rules of Mahom- 
medan Law as to waqf, or the mutual relations of the members of 
an undivided family as determined by any customary or personal 
law, or applies to public or private, religious or charitable endow 
ments, or to trusts to distribute prizes taken in war among the 
captors ; and nothing in the second chapter of the Act (dealing 
with the creation of trusts) applies to trusts created before the ist 
March 1882, on which day the Act came into force 
Nature of trusts.— A “trust” includes every species of 
express, implied, or constructive ownership: “trustee” includes 
every person holding, expressly, by implication, or constructively 
a fiduciary character : e.g.: A, one of several partners, is employed 
to purchase goods for the firm. A, unknown to his co-part. er= 
supplies them, at. the market price, with goods previously bought 
by himself when the price was lower, and thus makes a consider- 
able profit. A is a trustee, for his co-partners, of the profit so 
made.9 The English law of trusts recognises two estates or 
interests in the subject-matter of the trust : viz., the ‘ legal’ estate 
of the trustee and the “ equitable ” estate of the beneficiary or 
cesiui-que-trust : there may therefore be according to that law two 
persons holding different estates in the same property “ Both are 
entitled to convey their estates, both are entitled to the rents and 
profits ; one the legal owner to receive them ; the other the equii 
able owner to enjoy them.” 1 Trusts in the sense of confidences 
to the existence of which a ‘legal’ and an ‘ equitable’ estate are 
necessary, are unknown to Hindu and Mahommedan Law 2 
Under the Indian Trusts Act also, the beneficiary has no estate 
or interest in the subject-matter of the trust : his interest is his 
right against the trustee as owner of the property Trusts in 
the wider sense of the word, that is to say, obligations annexed 
to the ownership of property which arise out of a confidence 
reposed in, and accepted by, the owner for the benefit of an- 
other, are constantly created by the natives of India and are 
frequently enforced by the Courts.a Trusts of various kinds have 
been recognised and acted on in India in many cases. + “A trust” 



8} This Statute is in force only in the 
Presidency - towns of Calcutta, 
Madras and Bombay : but, ss. 
7 — 11 relating to -declarations of 
trust, resulting trusts, transfer of 
trusts, and to judgments 
que - trust are, as regi 
Town of Madras, repeali 
Indian Trusts Act. 
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is an obligation annexed to the ownership of property on,* • • 
out of a confidence reposed in and accepted bv thfL d ansin § 
dared and accepted by him, for the benefit of another m nf’ ° rde - 
and the owner ; the person who reposes or declares the confiT^ 
is called the “author of the trust •” the ™rcJi onfidence 
the confidence is called the “trustee” • th/™ W r° acce P l s 
benefit the confidence is accepted is called the “ Wllose 
the subject-matter of the trust is called “ t™« + flciary ”i 
'•trust-mow”; the instrotuen, iL 
declared is called the “instrument of trusts” “ * trust ls 
Creation of trusts.— A trust may be create -e 
Jawful purpose. The purpose of a trust is lawful' n ? f0r . any 
lorbidden by law, or (6) is of such a nature if nf® h W 
¥«rould defeat the provisions of any law or (c) is 
mvdves or implied injury to the £$ 

the Court regards it as immoral or opposed to ™S V? (e ) 
e.g.: a trust to provide for future illegitimate childSn^p pollC!y: 
of which the purpose is ila.ful 1 S “X'S" 
created for two purposes, of which one is lawful an Jt X trus P s 
unlawful, and the two purposes cannot be sepKited \t f? 
trust : is void. 8 A declaration of trust of iifpl Stvtn t 
(m the territories to which the Act extends^ hp P ty Z 

signed tv the author of the trust „“e Sie f T™?" s 
by the will of the author of rhe tmst or of ^ J " 

trust in relation to moveable property is valid 

stairSe js 3* 

bequeath certain land is induced not to make a will rff ^ 

able Dronertv 1 Thp n j . T . piopeny, but not move- 
requires a writing,- nor does the ShommedlTLaw t 3 0 De a ? SOl t“ tely 

*‘2* ^HindusaodMSr^ot^rdt 

the Indian Trusts Act, may be made by word of mouth Ttrust 

■ : 7 A.i TT «« 


S) Act II of 1882, s, 3. 

6> A 1s 8); 9 RL R 4 ’77 f ‘ ubIV 872 ’ V 3 - (SeS pp. ,57. 

7) L. 1. 9, 9 Ch : 147, ’ 377 • 14 R L - R - 17 5 : A *>». PP- 19 . 3% et se?: 57 

partly unlawful?] ' ^ ,ew ™’ P' 9 ® ei se l’< P- 112 (trusts partly lawful and 
9 ) Act II of 1882, s. 5. 

a) ^Mad] H ' C. f*^, S 3 ® ra Cl • 5 8 7 = 31 Beav. , 250. 

3) Agnew, pp. S i, 52. ' ' 
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J is created when the author of the trust indicates with reasonable 
, certainty by any words or acts— («)an intention on his part to create 

i 1 thereby a trust, (6) the purpose of the trust, (c) the beneficiary 

and {d) the trust-property, 4 and (unless the trust is declared by 
will, or the author of the trust is himself to be the trustees) transfers 
the trust-oroperty to the trustee. 6 The rule established by the 
English cases is that whether there was transmutation of possession 
or not, a trust will be supported, provided it was in the first in- 
stance perfectly created.? It is not necessary there should be any 
consideration to support a trust. 8 No one is bound to accept a 
trust. A trustee may accept the office either by signing the trust 
deed, or by an express declaration of his assent, or by proceeding 

! to act in the execution of the duties of the trust.9 After accept- 
ance a trustee cannot renounce (v. post). P 

Duties and liabilities of Trustees.— “ As soon as a trustee 
has accepted the office, he must bear in mind that he is not to 
sleep upon it, but is required to take an active part in the execu- 
tion of the trust. The law knows no such person as a passive 
trustee. If, therefore, an unprofessional person be associated in 
the trust with a professional one, he must not argue, as is often 
done, that because the solicitor is better acquainted with business 
and with legal technicalities, the administration of the trust may 
be safely confided to him, and that the other need not interfere 
except by joining in what are called formal acts. If he sign a 
; power-of-attorney for sale of stock, or execute a deed of re-con- 
veyance on repayment of a mortgage sum, he is as answerable 
: for the money as if he were himself the solicitor and had the sole 

! management of the transaction.” 1 A trustee must inform himself 

I as t0 the state of the trust-property and take such steps by suit or 

r otherwise as may be necessary for the due protection of it. 2 The 

| first duty of trustees is to place the trust-property in a state of secu- 

i nty ; and (subject to the provisions of the instrument of trust) to get 

j : m trust moneys invested on insufficient or hazardous security • A • 

i (a) the trust-property is a debt outstanding on personal security’ 

the instrument of trust gives the trustee no discretionary power to 
leave the debt so outstanding ; the trustee’s duty is to recover 
the debt without unnecessary delays (J,) the trust-property is 
j money in the hands of one of two co-trustees ; no discretionary 


4 ) Act II of 1882. s. 6: 2 M.& K., 197. 8) BouL, 706. 

I A ;3 T 5 r B r-’ Ta 6 f- , T • 9 ! Act II of 1882, s. ro: Lewin, an. 

6) Act II of 1882, s. 6: Lewm, 1) Lewin, p, 217 

PP- ' 66 ' 68 eis ‘ S - •• 6Ves., 662: . 3 ) ib.; Act II of 1882, ss. 12, r? : 
, , v 2 Be ? v ;> 6 %\ t ., Act I of 1877, s. 10, Expl. 1 

7) 6 ^ e fer 6 i 6: fi 8 7f, S " 9 ? ; - lb ”J 4P: 3) Act II of 1882, S. 12: 4 Moo. I A 

iHare,476; followed in a Bom. 452 : Lewin, p, 3 o s : 

H, C. R,, 143 : Lewin, p, 66, ^ 0 
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power is given by the instrument of trust: the other™, 
must not allow the former to retain the money for . i™ 5166 
period than the circumstances of the case require V 1 ’° nger 
is bound to deal with the trust-property as carefully as a 
ordinary prudence would deal with such property if V V* 
own ; and, in the absence of a contract to therontay .T® hlS 
so dealing is not responsible for the loss, destruction ’ or S ^ 
oration of the trust-property.s 3 or ^eteri* 

Breach of trust.— A breach of any duty imposed m , t . . 
as such, by any law for the time being in force is 
r '”** ««•■* Wtae a ,„s t .e cLSt, , b “A? S, * 
he is 1, able to make good the loss which the Irust-promB 
beneficiary has thereby sustained, unless the benefit®,™ k 
fraud,? induced the trustee to commit the breach or theh ’ by 
ficiary, being competent to contract (see “ Contract - pn 2 
has himself, without coercion or undue influence (see “ ContlB» 
pp. 154, 155) having been brought to bear on him, concurred*! 
the breach or subsequently acquiesced therein, with full know 
ledge of the facts of the case and of his rights as against thr 
But the breach of trust must be brought home to the trustee Sd 
if there is a doubt whether the trustee has acted hone dy and 
dona fide in the discharge of his duty although k. l d 
made mistakes, the doubt should be determined 5 ! favom!^ 6 
trustee.' Omt-Mtue, are generaUp „swerlbte Sch (" hi™ 
acts only and are not liable for the acts or defaults o ?™ 
trustee. Subject to the provisions dealing with the care reo aired 
from a trustee, and the duty of a trustee to protect the fit! m 
trust-property (y. ante. Act II of .,88a, ss. i? Z ® ° 
is not, as such liable for a breach of trust commuted by hTs ! 
trustee: provided that, in the absence of an express declaration 
o the contrary 2 m the instrument of trust, a trustee is so liable^ 
(a) where he has delivered trust-property to his co-trustee without 
seeing to its proper application j ( 6 ) where he allows his co-trus?ee 
to receive trust-property and fails to make due enquiry as to the 
co-trustee’s dealings therewith, or allows him to retain! longer 
than th e circumstances of the case reasonably require; (c) where 
he becomes aware of a breach of trust committed or intended by 


7 p 7l 7 . 33 : Lewin> 313 : cf> Aot IX 


ib. ; 9 Bom., 333, 

Act II of 1882, s. 15 
of 1872, ss. 151, 152; see 
Act II of 1882, s. 3, 

Lewin, pp. 1053 and 38, and cases there cited. 

Act II of 1882, s. 26 : Lewin, 279, 284* 
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his co-trustee, and either actively conceals it, 4 or does: not, within 
a reasonable time, take proper steps to protect the beneficiary’s 
interest. 5 If a trustee threatens a breach of trust, his co-trustees 
(if any) should, and the beneficial owners may, sue for an injunc- 
tion to prevent the breach. 6 Where co-trustees jointly commit a 
breach of trust, or where one of them by his neglect enables the 
other to commit a breach of trust, each is liable to the beneficiary 
for the whole of the loss occasioned by such breach. ? Where a 
trustee succeeds another, he is not, as such, liable for the arte nr 
defaults of his predecessor. 8 me acts or 

Remedies in case of breach of trust.— In the event of a 
breach of trust, the beneficiary is entitled to institute civil pro- 
ceedings against the trustee to compel a compensation from him 
personally for the loss which the trust estate has sustained. It is 
immaterial whether the trustee was a gainer or loser by the' breach 
of trust.!’ Where there is a dishonest misappropriation, conversion 
use, or disposition of property within the definition of the Penal 
Code, the trustee may be made the subject of a criminal prosecu- 
tion (v.jW). 1 

Breach of trust for public, charitable, or religious pur- 
poses — See “ Charities p. 130. 

Following trust-property.— The general rule is that “no 
party to an illegal or fraudulent contract can derive any benefit 
from it, and that all persons who obtain possession of trust funds 
with a knowledge that their title is derived from a breach of trust 
will be compelled to restore such trust funds. 2 And if the trust 
estate has been wrongfully disposed of by the trustee, the bene- 
ficiary may attach and follow the property that has been sub- 
stituted in place of the trust estate, so long as the metamorphosis 
can be traced .” 5 But a beneficiary has no right in respect of 
property in the hands of— (a) a transferee in good faith for con- 
sideration without having notice of the trust, either when the 
purchase-money was paid, or when the conveyance was executed 
or {b) a transferee for consideration from such a transferee. Nor do 
the provisions relating to. the following of trust-property into the 
hands of third persons apply to money, currency notes and negoti- 
able instruments in the hands of a bond fide holder to whom they 
have passed in circulation, or affect the provisions of the Contract 


4 ; 9 - 68 - 8) Act II of 18E 

5) Act II of 1882, s. 26 : ri Ves. 319 : 9) 12 Ves., X29 

,, A 2 Beav., 472 : Lewin, 290. 1) p en al Code, 

6) Act I of 1877. s. 54, ill. (b) : 6 Price, 2) 8 L. R. liq 

, , 9 - 3 Sw 71. Act n of 

7) Act II of 1882* s. 27 : 1 M. & K., 3) Lewin, 1019, 

146: Lewm, p, 1039, and cases 
* ... . there cited. ■' • 


8) Act II of 1882, s. 25. 

9) T2 Ves., 129. 

1) Penal Code, s. 405, 

2) 8 L. R, Eq., 52U : Lewir, 983; 

Act II of 1882, ss. 63, 64* - 
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ib, ; i Ves., 413, 

£ ct 5 °£ l882 > s * 46 : Lewin, 266. 

Act II of 1882, s. 48. 

Lewin, 274 : 2 GI. & J„ 116. 

Act II of 1882, s. 26; 3 K, & J. 
317: Lewin, 280, 


““ of goods K, , he 
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their duty on other persons, and if they do so ther to 

to responsibility towards their beneficiaries fS Ik 'u sub j ect 
undertaken the duty.”* A trustee cannot de ega e h^offir^ h&Ve 
of bis duties either to a co-trustee 'or to * A. h ffice > ora ny 
instrument of trust so provides « VV) the S? S f’ Un ess (a ) the 
gular course of business -°or S the iil /legation is in the re- 

. 1 ^ es S pSf,s“™:,T, r a “ e «>*“o»-A 

<«> »* the lerniion” f“>» 

trustee, and therefore must execute the dutTeT of the Xef ^ 
joint capacity It is not nnmmm. Je uunes ot the office in their 

spoken of asAe acting t“ “m Se ’clrtl' ° f SeVml tr f tees 
tinction : all who accent wl the C ° urt knows n ° such dis- 
trustees ”3 ^ 6 are ln * be e J es of the law acting 

S rr!U™s?™erf ly f " plJ I, P ““ "«"«S Se mat” 

into with the beneficiary 'or the eonttaiy entered 

trust, . trttstee haa bright 

ill Aet TT . - 3 



s. 54, and ill. (/) to this section, 
9) Act II of 1882, s. 66 : Lewin. dd 
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skill, and loss of time in executing the trust. But a trustee has a 
right to be reimbursed his expenses.* 

Rights and liabilities of beneficiary.— The beneficiary has 
a right to the rents and profits of the trust-property; and is entitled 
to have the intention of the author of the trust specifically exe- 
cuted to the extent of the beneficiary’s interest and may sue for the 
execution of the trust. 6 The beneficiary has a right (subject to 
the provisions of the instrument of trust) that the trust-property 
shall be properly protected and held and administered by proper 
persons and by a proper number of such persons.? The beneficiary 
has a right that his trustee shall be compelled to perform any 
particular act of his duty as such, and restrained from committing 
any contemplated or probable breach of trust ; e.g., a trustee for 
B is about tb make an imprudent sale of a small part of the trust- 
property. B may sue for an injunction to restrain the sale even 
though compensation in money would have afforded him adequate 
relief. 8 When the trustee wrongfully mingles the trust-property 
with his own, the beneficiary is entitled to a charge on the whole 
fund for the amount due to him.9 6 

If a partner, being a trustee, wrongfully employs trust- 
property in the business, or on the account of the partnership 
no other partner is liable therefor in his personal capacity to the 
beneficiaries unless he had notice of the breach of trust. The 
partners having such notice are jointly and severally liable for the 
breach of trust. 1 

Survival of trust— On the death or discharge of one of 
several co- trustees, the trust survives and the trust-property 
passes to the others, unless the instrument of trust expressly 
declares otherwise. 2 r 3 

Trustees of religious, literary, scientific, and charitable 

societies— See Societies” pp. 581, 582. 

Benami transactions. — Where property is transferred to 
one person for a consideration paid or provided by another per- 
son, and it appears that such other person did not intend to pay 
or provide such consideration for the benefit of the transferee 
the transferee must hold the property for the benefit of the person 
paying or providing the consideration.* 

5) 2 f -3°4,65 9 : Act II of 7) Act II of 1882, s. 60: Lewin, p. 962. 

1882, ss. 48, 50, 32. Nothing 8) Act II of 1882, s. 61 : Act I of 187? 
m section 50 {trustee may not 


Official Trustee, Administrator- 
General, Public Curator, or per- 
son holding a certificate of ad- 
ministration. (v. post.) 

6} Act 1 1 of 1882, ss. 54, 55, 58 : ActI of 


1877 (Specific Relief), s. 12, cl. (a), 3) Act II of 1882, s. 82, 


317, 1021, tt seq. 

Act II of 1882, s. 67: 31 Beav.,579 : 
* 337> 35 2 » 547 : Lewin, 

1030 : cf. 53&54 Vic., c. 39 . 

Act II of 1882, s. 76 ; Lewin, 277, 
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Advantage gained by fiduciary. -who» . 
agent, executor, partner, director of a com » trustee > 
adviser or other person bound in a fiduciary ^ Pany ’ lesal 
tect the interests of another nersnn k„ —_. y arac ter to pro- 


. ^ , , . — uuuiiu m a ndur anr *»* w s<u 

tect the interests of another person bv aviiW t racter to pro- 
character, gains for himself any pecuniar? advan^™ 3 ^ of his 
any person so bound enters into any dealing „f j C ’ 0r where 
stances in which his own interests are nr u der cir cum- 
those of such other person and thereby gains foTfom "f 6 " 6 t0 
n.ary advantage, he must hold for tL benefit n? u 3 pecu ‘ 
person the advantage so gained: 4 eg . °. f s “ ch other 

medical, or spiritual adviser of b” iL'„ , ls the le ^al, 
his situation as such adviser, A gains some - ing hlmself of 
which might otherwise have accrued to B A i s “” Iary adva ctage 
such advantaged ( 2 ) A, being B’s banker dfn for B of 
purposes the state of B’s account Ail d loses for bis.own 
benefit gained by him by means of such disdosumW ? °J the 
of several partners, is employed to dut-pWa SUr !r r A > one 
A, unknown his' co-pXSf ‘Z ““ 

price with goods previously bought by hi i the “ arke ‘ 
was lower, and thus makes a considerable profit ? ■“ the prke 
for his co-partners, of the profit so made 7 P (B A t trustee > 
buys at an under-value from B a legatee hi, 1 Xecutor ’ 
will. B is ignorant of the value of t& kL’ h C k ' m underthe 
for the benefit of B the difference hehL* • A must hold 
(5) A, a trustee, uses the trust-property for the mf ^ Va i Ue ‘ 3 
own business. A holds for tlm benefit nf h • pur P° ses °f his 
profits arising from such user.? (6) A tbenSfn- ben ^ ciar y 
lactory , becomes agent for C a vadoJTiSf/ 1 ® 
receives, without B’s assent of jndigo seed, and 

ftom C to, the bao,, A i!fZuiZ°S S',? 6 ®’ P“ 4 *«> 
«o. received. 1 A similar rule applies in rtS f the r c ° mmission 
gained by the exercise of undue f ° f advanta g es 

gained by qualified owners of propertfS ^ " . advanta g« 
co-owner, mortgagee, etc ) ._i ( r’ tenant f °r life, 

leaseholds, renews the lease in his' own ’ the mort f a 8 ee of certain 
the renewed lease for those iSemsted in thT'- A 3 a trustee of 
Property acquired Jith m j he °. n g‘nal lease.3 

Where a person acquires pronertv wifh ° f , exis ^ in ^ contract,— 
has entered into an existing contract aflfeSTh? * &a ° theT person 
specific performance could be eXSd Sf 


4) 

s) 

6 ) 

II 


Act II of 1882, s. 88 : L. R„ 2 Ind 
App .,18: Act I of 1877, s. s. 
Act ° l877 , s . 3, m< 


ib., ill. (4 

!• d 


ib-, ill. via/ . 

Act II of 1882, s. 88, ill (a) t 


9 ) ib., ill. ( 3 ). 

x ) Act I of 1877, ill t (/) 

2 ) Act II of 1882, s. 89. See **€& 

3) Acy/’o 

1877, s. 3, ill. (a). V 
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official trustee. No trust, however, for any religious purpose can 
ever be held by the official trustee. 1 The official trustee so ap- 
pointed is entitled to such remuneration as is fixed by the deed of 
settlement. 3 If any property is subject to a trust, whether for a 
charitable purpose or otherwise, and there is no trustee willing to 
act or capable of acting, who is within the local limits of the ordinary 
or extraordinary civil jurisdiction of the High Court, or if property 
is subject to a trust, and all the trustees, or the surviving or con- 
tinuing trustee and all the persons beneficially interested in the 
trust, are desirous that the official trustee shall be appointed in the 
room of such trustees or trustee, then and in any such case the 
High Court may, with the consent of the official trustee, appoint 
him to be trustee of such property : upon such appointment such 
property vests in the official trustee and his successors in office and 
must be held by him and them upon the same trusts as the same 
were held previous to such appointment.3 The trust-property may 
also be re-transferred.* If any infant or lunatic is entitled to 
any gift or legacy or residue or share thereof, the executor or 
administrator by whom such legacy, residue or share may be 
payable or transferable, or the party by whom such gift may he 
made, or any trustee of such gift, &c., may, with the leave of the 
Court, pay or transfer the same to the official trusteed Any order 
under this Act may be made on ihe application of any person 
beneficially interested in any trust-property, or of any trustee there- 
of whether under disability or not. 6 

Property held in trust for judgment-debtor liable to 
attachment— See “Attachment” p. 72 : and see p. 75. 

Criminal breach of trust.— Whoever being in any manner 
entrusted with, or with any dominion over property, dishonestly 
misappropriates, or converts to his own use, that property, or di$~ 
honestly uses, or disposes of, that property in violation of any 
direction of law prescribing the mode in which such trust is to be 
discharged, or of any legal contract, express or implied, which 
he has made touching the discharge of such trust, or wilfully 
suffers any other person so to do, commits u criminal breach of 
trust e.g. : (1) A being executor to the will of a deceased per- 
son, dishonestly disobeys the law which directs him to divide the 
effects according to the will, and appropriates them to his own 
use. A has committed criminal breach of trust. (2) A, a carrier, 
is entrusted by Z with property to be carried by land or by 
water. A dishonestly misappropriates the property. A has com- 
mitted the same offence. (3) A, residing in Calcutta, is agent for 
Z, residing at Delhi. There is an express or implied contract 




s Act XVII, 1864, 





ib,, s. 10 : Rate of commission is fixed by s.n, ib. 
ib.» s, 16, 5) ib», s. 32. 6) ib., s, 31. 
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1 between A and Z that all sums remitted by Z to A shall be 

i invested by A according to Z’s direction. Z remits a lakh of 

rupees to A, with directions to A to invest the same in Com- 
pany’s paper. A dishonestly disobeys the directions, and employs 
the money in his own business. B has committed criminal 
breach of trust? But if A, in the last illustration, not dishonestly, 
but in good faith, believing that it will be more for Z’s advantage 
to hold shares in the Bank of Bengal, disobey’s Z’s directions, 

! and buys shares in the Bank of Bengal for Z instead of buying 
Company’s paper — here though Z should suffer loss, and should 
be entitled to bring a civil action against A on account of that loss, 
yet A, not having acted dishonestly, has not committed criminal 
breach of trust. 8 As to the meaning of the word “ dishonestly,” 
see “ Offences ” p. 483. As to the meaning of “ misappropriation,” 
see “ Offences ,” p. 485. Criminal breach of trust can only exist 
whei£ some relation of trust exists between the parties; there 
must be first an original trust, and secondly a dishonest misappli- 
cation of the trust-property. 9 The punishment for the offence when 
committed by carriers, wharfingers, warehouse-keepers, clerks, ser- 
vants, bankers, public servants, merchants and agents is heavier than 
that imposed for its commission by others. 1 See “ Carriers ” p. 121. 

Commission or reduction of price obtained by ser- 
vants— In cases where a servant, employed to pay a bill for 
his master, obtains a commission or a reduction of the price for 
his own benefit, it has been held “ that if the account be an 
open one, that is an account of which the items have never been 
checked or settled, and if the transaction amounts to a taxation 
of the bill, and a reduction of the price by the servant, it is 
evident that the servant obtains the reduction for his master; 
that the money in his hands always remains the master’s pro- 
perty, and that if he appropriates it, he steals it But if the 
master himself has settled the account with the tradesman for a 
specific sum, and he sends the servant with the money and the 
servant, after making the payment, asks the tradesman for a 
present then, if the servant takes the present and keeps it, he is 
not guilty of stealing, because he has no intention to steal; the 
money is given to him by a person whom he believes to have a 
right to give it. It may be that the servant is bound to account 
to his master for the money. But, however this may be, his act 
is a very different matter from a criminal offence, and he cannot 
be convicted of a criminal breach of trust merely because it was 
obligatory on him to render an account.” 2 See u Agency” 

Zt : illus * w ( /) to- *) See Penal Code, ss. 406-409. 

8 ib., ill, (dj. 2) Per Petheram. C.L I I R_. 
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False statement by insolvent as to prop©] 
trust— See “ Insolvency” p. 325. 

Administration to trust-property — See “Adn 
p. 27. 

Arrest of trustee judgment-debtor— See “A 
Undue influence employed by trustee— See 
PP* T 54» 155- 

Specific performance of t; ust— See “ C< 
167, 168. 

Slander of a person in an office of public 

“Defamation ” p. 194. 

See Index . 




UNLAWFUL ASSEMBLY, RIOTING, AND AFFRAY. 


Authorities— Indian Penal Code : Mayne's Penal Code, 14th Ed. : Criminal 
Procedure Code : Cases cited. 


Unlawful assembly. — An assembly of five or more persons 
is designated an unlawful assembly if the common object of the 
persons composing that assembly, is— (1) to overawe by criminal 
force , or show of criminal force* the Legislative or Executive 
Government of India, or the Government of any Presidency, or 
any Lieutenant-Governor, or any public servant in the exercise 
of the lawful power of such public servant ; or (2) to resist the 
execution of any law, or of any legal process ; or (3) to commit 
any mischief, 2 or criminal trespass , 3 or other offence ; or (4) by 
means of crimmal force , or show of criminal force , to any person, 
to take or obtain possession of any property, 4 or to deprive any 
person of the enjoyment of a right of way, or the use of water, or 
other incorporeal right of which he is in possession or enjoyment, 
or to enforce any right, or supposed right f or (5) by means of 
criminal force, or show of criminal force, to compel any person to 
do what he is not legally bound to do, or to omit to do what he 
is legally entitled to do. 6 To be a member of an unlawful assembly 
is an offence punishable under the Penal Code.? Hiring, or 
conniving at hiring, of persons to join an unlawful assembly is 
also an offence. 8 

A “ member of an unlawful assembly ” is a person who, 
being aware of facts which render any assembly an unlawful as- 
sembly, intentionally joins that assembly, or continues in it .9 

Power to disperse. — A Magistrate, or officer in charge of a 
Police-station, may command any unlawful assembly or any as- 
sembly of five or more persons, likely to cause a disturbance of 
the public peace to disperse, and it thereupon becomes the duty 
Of the members of such unlawful assembly to disperse accordingly. 
On failure to do so the Magistrate or officer is authorised to use 
civil force to compel them to disperse, and if such assembly cannot 
be otherwise dispersed, the Magistrate of the highest rank may 
cause it to be dispersed by military force. When the public 
security is manifestly endangered, and no Magistrate can be 


1) See “ Assault? 

2) See Mis chief y 

3) See “ Trespass.* 

4) See “ Possession” 

5; See “ Easements and Licenses , M 
a Highways and Ways'?* 


Penal Code, s. 141. 
ib., ss, 143, 144, 145. 
ib., s. 150. 
ib., s. 142. 
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communicated with, any commissioned military officern,,, j' 
perse such assembly by military force. 1 ^ “ ay dls ‘ 

Rioting.— Whenever force or vioience is used bv an m,w , 
assembly, or by any member thereof, in prosecution Iffhe rl ^ 
object of such assembly, every member of . cm ™on 

Jbe of rioting * 

the common object eg, a gathering of ryots to prevent f re' “ ° f 
officer from distraining would be an unlawful assembW and if ^ 
one of them were to beat the officer or whip j an V 

this would be a riot, for which evm nf tS g °° ds 
would be liable, even though he took no part in such ac 
a fight were to spring up between two of the persons nnlw n^ 
assembled, this would only make them individually reroSSjK? 
and not convert the assembly into a riot.3 Every member of- 
unlawful assembly will be deemed guilty of an offence committed 
m prosecution of the common object of the assembly.4 
Unties of owners and occupiers of land tko 

coni 1P1< H a* Ia ^ d Up ° n which an unlawful assembly is held wriot 
committed, and any person having, or claiming, an in ere ?in such 
land, is punishable with fine (not exceeding Rs. iooo)ifheot 
his agent, or manager, knowing that such offence is beino „ r ’hl 
been committed, does not give the earliesffpSe notKS 

if 01 Whp nd d0eS n0t USe a11 Iawful means t0 prevent, or suppress 
it Whenever a not is committed for the benefit or on behalf nf 

any person, such person is punishable with fine if he, or his^gent 
or manager, having reason to believe that such riot was likefv to 
be committed or that the unlawful assembly by which such rint 

nnL C T mitted 1 L kely t0 be held ’ does °<* use all meaSt ™ 
power to prevent such assembly or riot from takino* t-Uc^a r 

suppressing and dispersing the same. The a-enf or manager of 
“ ^T-Whe^Two^ 1 ^ C ‘ rCUmStances ’ similarl 5’ Punishable] 

, ^ay—When two or more persons by fighting in a -buhlir 
Steiby each dlmfb th te r °K? m ° nIy am ° Unts t0 an assau ^ ^ 

an Tffrav - ” ?n«? t. - P “ bbc P eac «> the ? a re said “ to commit 

descrinHon f “‘J 6 P U " lshable wlth imprisonment of either 

description for a term which may extend to one month or with w 

Es - ™ 
-I« of: **■*'' 


i) Crim. Pr. Code, ss. 127 — 129 ,121, 
see Chap. IX. ib. : Penal Code ’ 

SS. Id.e. ter Tt-o . 


si 


ss. 145, 15X, 152. 

Penal Code, s. 146. | 

Mayne’s Penal Code, p. i 39: 




N.-W. P., 208. 

4) Penal Code, s. 149. 

•v lb -> ®- '54-156. 1 . L. R. 

338. 

5 6) ib., ss. 159, 16a. 
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Authorities— Act IX of 1872 (Contract) : Act IV of 1889 (Merchandise Marks) : 

Cases cited. 

Goodness and quality. — An implied warranty of goodness or 
quality may be established bv the custom of any particular trade . 1 

Soundness. — On the sale of provisions, there is an implied 
warranty that they are sound . 2 

Bulk and sample. — On the sale of goods by sample, there is 
an implied warranty that the bulk is equal in quality to the sample . 3 

Title. — If the buyer or any person claiming under him, is, by 
reason of the invalidity of the seller’s title, deprived of the thing 
sold, the seller is responsible to the buyer, or the person claiming 
under him, for loss caused thereby, unless a contrary intention 
appears by the contract.* See “ Title” 

Denomination. — Where goods are sold as being of a certain 
denomination, there is an implied warranty that they are such 
goods as are commercially known by that denomination, al- 
though the buyer may have bought them by sample, or after in- 
spection of the bulk. But if the contract specihcally states that 
the goods, though sold as of a certain denomination, are not war- 
ranted to be of that denomination, there is no implied warranty ; 
e.g: (a) A, at Calcutta, sells to B 12 bags of “waste silk,” then 
on its way from Murshedabad to Calcutta. There is an implied 
warranty by A that the silk shall be such as is known in the market 
under the denomination of “ waste silk.” (b) A buys, by sample 
and after having inspected the bulk, 100 bales of “Fair Bengal” 
cotton. The cotton proves not to be such as is known in the 
market as “ Fair Bengal : ” there is a breach of warranty . 3 

Where goods have been ordered for a specified pur* 
pose, for which goods of the denomination mentioned in the 
order are usually sold, there is an implied warranty by the seller 
that the goods supplied are fit for that purpose : e.g.: B orders of 
A, a copper manufacturer, copper for sheathing a vessel. A, on 
this order, supplies copper. There is an implied warranty that 
the copper is fit for sheathing a vessel . 6 : 

Upon the sale of an article of a well-known ascertained 
kind, there is no implied warranty of its fitness for any particular 
purpose : eg.: B writes to A, the owner of a patent invention for 

1} Act IX of 1872, s. no, 4) ib., s. 109 : as to sale of land see 

2) ib.,s. in. « Sale” p. 560. 

3) ib,, 3,112,4 b. & Aid., 387*. 2East, 304. 5) ib., s. 113. 

6) ib., s, 114: L, R., 3, Q. B„ 197. 
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to clean the Stton at% I K“» Pa ? s t e XS^ le “{ 1 , ?« machine 
>ng to order. There is an implied warrltv bv A ^ord- 
known as A’s patent cotton-cleaning machinf but n ’ S th f articIe 
fit for the particular Duronse nf „il„ S • f, ne > but non e that it j s 

Latent defects. — I n°t^e°absence I fff f* 6 C ,° tt0 ? at B ’ s factory.* 
warranty of quality, the seller of an ardclf wh f any express 
description under which artlcIe which answers the 

defect in it : e j. A sells To B ° h* ^ r f P ° nsible for a latent 

horse had, at the time of the sale idSAn"! ° Ut that the 

A is not responsible for this.® * d f * f whlch A was Una ware. 
article^ sold a specific 
butThebuyer's^ntitled 1 * ” 0t thereby ™ d SS£ 

caused by the breach ofwariiTf.Ts e ll° m for lo ® 

horse warranted sound The A se lsand delivers to B a 

ft tbe time of sale The sale i \° havebeen Unsound 

hut B is entitled t n V ' 10t thereby rendered voidable 

unsoundness.9 See “ Horses” p 0 "/™™ A ^ l0SS caused b y th e 

goods^not^ascertained.^'where'there^has be^ *“ r6SpeCt ° f 

broken, tbe buyer To ln existence, and the warranty is 

the goods when tendered - or ^Tv tbe ., goods or refuse to accept 

ably sufficient for examinino \ b f e P. tbe S°°ds for a time reason- 

accept them : provided that ^nr/ 17 '" 8 t ? en ?’ and then refuse t0 

other act of owEhip over LI L n§ SUCh time ’ he exercises no 

of examination and trial than ' S ne , CesSary for the P ur Pose 

compensation from the selle/ fn 7 ^ ‘ he buyer is ent itled to 

of warranty ; but if he accent/ tv" 7 ° SS caused b y the breach 

compensation, he must give nnri ?°? ds and '"tends to claim 

a reasonable time after ?u b / S lntentI0n t0 do so within 

<*) A agrees tTsel S nH °!K ngthebreach of the warranty: , 

to B aoo bales of ni’ T app!ication ™ B’s part, deliver 

inaccorda/ by sampIe ' Cott °" not 

he has not kept it wl Z ddlvered t0 B. B may return it if 

Of examination (i>) f r ? asona !?' ie time for the purpose 

by sample. 1 ^ °i A 25 Sacks of ^ 

B, upon examination wi e vere< ^ t0 B, who pays the price. 

uses two sacks, and Uls^ne^He"^ 1 t0 sample 1 B afterwards 

tract and recover the nrire K„t\ ■ ca . n , not now rescind the con- 

A for any loss causedi the h 6 If entitled to compensation from 

A aI ix r » 7 6aCh ° f Warrant y- « B makes two 

7) Act IX of 1872, s. 115. 8) ib .,, ll6 . 9) 
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) pairs of shoes for A by A’s order. When the shoes are delivered, 

4 they do not fit A. A keeps both pairs for a day. He wears one j 

s * pair for a short time in the house, and takes a long walk out of 1 
doors in the other pair. He may refuse to accept the first pair, j 
but not the second. But he may recover compensation for any 
loss sustained by the defect of the second pair. 1 

Warranty on an exchange of money— See “ Exchange;' 

Implied warranty on sale of marked goods.— On the 
sale, or in the contract for the sale, of any goods to which a 
trade-mark, or mark, or trade description has been applied, the 
| seller is deemed to warrant that the mark is a genuine mark and 
f not counterfeit or falsely used, or that the trade description is not 
a false trade description, unless the contrary is expressed in some 
writing sighed by or on behalf of the seller and delivered at the 
time of sale or contract to, and accepted by, the buyer. 2 See 
“ Trade and Trade-Marks 

See “ Contract T 

1) Act IX of 1872, s. 118. 2) Act IV of 1889, s. 17. 
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WILLS. 

'Tp.VAsaaasaj. .»* 

applicable in the case of all persons excenf l. a 

?h“L a .tp uddhte HinAw»» 

the Lower Provinces of Bengal and in the towns of Z “ 
Bombay are governed by the H indu Wills Act (XXI of i 
re-enacts many of the sections of Act X of 186c * and nJw f L lch 
" lls -d codicil, made by Ta » 
Sikh, or Buddhist, on or after the ist September J u ‘ ’ 
the territories subject to the Lieutenant-Governor of BenJafo" 
SfJ** 1 llmlts of the ordinary original civil jurisdiction of the 
H igh Courts at Madras and Bombay, and to al s. oh f th ? 
codicils made outside those territories and limits: r S i ari< ^ 

, . WlU m eans the legal declaration of the intentions nf th» 

S? whkh - — SSZSi 

Proof of wiU— See “ Probate ” 

k : HP!SS?£=?~=S 

saaSaa'sHsiSS; 

Larded" 

- 4 t ssanr, ass 

“Tifave A >’ » “I b<W.h to If" 

scLd“fci f ™^ “5'r°? ' n '"i °“' 2 » * schedule,- and no 

it ri . t oun d ^ or I bequeath ‘money/ ( wheat * ‘oil nr 
the like, without saying how much : this is void (BU a! « tbZ 
^fconshuciou of wills see pa* Xf, 

es or gifts in a will are irreconcileable, so that they 

Astothe 

3) Act X of 1865/s.’ a." 3) *•’ 6l ’ 75. 76. For a form of 

5 3 will, see “Appendix." 





WILLS, 


cannot possibly stand together, the last prevails. (H) Wills are of 
two kinds : privileged and unprivileged (v. post). 

Persons capable of making a will. — Every person of 
sound mind and not a minor may dispose of his property by will. 
A married woman may dispose by will of any property which 
she could alienate by her own act during her life. See “ Husband 
and Wife ” Persons who are deaf, or dumb, or blind are not 
thereby incapacitated for making a will if they are able to know 
what they do by it One who is ordinarily insane may make a 
will during an interval in which he is of sound mind. No person 
can make a will while he is in such a state of mind, whether 
arising from drunkenness or from illness or from any other 
cause, that he does not know what he is doing : e.g. ; (a) A can 
perceive what is going on in his immediate neighbourhood, and 
can answer familiar questions, but has not a competent under- 
standing as to the nature of his property, or the persons who are 
of kindred to him, or in whose favour it would be proper that he 
should make his will A cannot make a valid will, (b) A exe- 
cutes an instrument purporting to be his will, but he does not 
understand the nature of the instrument nor the effect of its pro- 
visions. This instrument is not a valid will, (c) A, being very 
feeble and debilitated, but capable of exercising a judgment as to 
the proper mode of disposing of his property, makes a will. This 
is a valid will (H).4 

Testamentary guardians.-— A father, whatever his age may 
he, may by will appoint a guardian or guardians for his child 
during minority.s 

Executor of will — See “Executor.” 

Fraud, coercion, importunity.— A will, or any part of a will, 
the making of which has been caused by fraud or coercion, or by 
such importunity as takes away the free agency of the testator, is 
void: e.g. : (a) A falsely and knowingly represents to the testator 
that the testator's only child is dead, or that he has done some 
undutifui act, and thereby induces the testator to make a will in 
his (A’s) favour : such will has been obtained by fraud, and is 
invalid, (b) A, by fraud and deception, prevails upon the testator 
to bequeath a legacy to him. The bequest is void, (c) A threat- 
ens to shoot B, or to burn his house, or to cause him to be arrest- 
ed on a criminal charge, unless he makes a bequest in favour of 
C. B in consequence makes a bequest in favour of C. The 
bequest is void, the making of it having been caused by coercion. 
(d) A, being of sufficient intellect, if undisturbed by the influence 
of others, to make a will, yet being so much under the control of 
B that he is not a free agent, makes a will dictated by B. It 
4) Act X of 1865. s. 46. 5) ft., s. 47, 


r tl’S, is'in”“!i no L h rw“tf ?'hT m bnt f » '« « 

" '« be i '“ ole ,•» resist importunity, £ prSd" £“b 1 la “ l 
a will of a certain purport, and does so merely to n,, r i ° make 
and m submission to B. The will is invalid 7 A F ?? • peace 
a state of health as to be capable of exercisin/ii;. bem - g m SUch 
and volition, B uses urgent intercession and rLan" J - dgment 
him to induce him to make a will of a certain purport T° Q W ‘ th 
sequence of the intercession and DersuWnn f ur P 01t \ A > m con- 

ciso of his judgment ,„d 

recommended by B. The will is nnt TM ?,f s T- ”. tbc manner 
tercession and persuasion of B M A w ^? red , lnvalld by the in- 
legaey from B, P pays hta ’St ^'^ °£tV 
produces in him a capricious partiality to A Bn’ d hfireb? 
of such attention and flattery, makes his will h k < '? n f equence 
n legacy to A. The bequest k le ™ 

tion and flattery of A (H ). 6 recl Inva ld ^y the atten- 

Execution of unprivileged will.— Every testator nnfk • 
a soldier employed in an expedition, or en^ed n § 

the will, or it must be signed bv some other Lf • h * mark to 
and by his direction. (2) The si<rmtnre o P erso , n Ia bis presence 
or the signature of the person signing for him ‘ h* tes i :ator > 

toriie\SSgSwilf^fS iTmustf tt y 

his signature ot mart, oTof IS s g „, P ,““ “ S’**®”® ° f 
and each of the witnesses mustlign the wiSn ti er perSOn; 
of the testator, but it is not necessary th^o l the presencu 

be present at the same time, and no particulaTformofart 
is necessary, If a testator in a will -fV , of attestation 

to any other document then actually written 1/ attested > refers 

tioned in the next paragraph Such Wlknt n fu 35 “ men ‘ 

l ( 1 \ B "' ee “ » dually emplfed 

6) Act X of 1865, S. 48. 7) ; b i r 3 
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in an expedition. He is a soldier actually employed in an expedi- 
tion, and can make a privileged will, (b) A is at sea in a merchant- 
ship, of which he is the purser. He is a mariner and, being at 
sea, can make a privileged will. ( c ) A, a soldier serving in the held 
against insurgents, is a soldier engaged in actual warfare, and as 
such can make a privileged will, (d) A, a mariner of a ship in the 
course of a voyage, is temporarily on shore while she is lying in 
harbour. He is, in the sense of the words used in this clause, a 
mariner at sea, and can make a privileged will, (e) A, an admiral 
who commands a naval force, but who lives on shore, and only 
occasionally goes on board his ship, is not considered as at sea, 
and cannot make a privileged will. (/) A, a mariner serving on a 
military expedition, but not being at sea, is considered as a soldier,, 
and can make a privileged will. 8 

Making and execution of privileged wills. — Privileged 
wills may be in writing, or may be made by word of mouth. The 
execution of them is governed by the following rules : — (i) The 
will may be written wholly by the testator, with his own hand. 
In such case it need not be signed nor attested. (2) It may be 
written wholly or in part by another person and signed by the 
testator. In such case it need not be attested. (3) If the in- 
strument purporting to be a will is written wholly or in part by 
another person, and is not signed by the testator, it will be con- 
sidered to be his will, if it be shown that it was written by the 
testator’s directions, or that he recognized it as his will. If it 
appear on the face of the instrument that the execution of it in 
the manner intended by him was not completed, the instrument 
will not, by reason of that circumstance, be invalid, provided 
that his non-execution of it can be reasonably ascribed to some 
cause other than the abandonment of the testamentary intentions 
expressed in the instrument (4) If the soldier or mariner shall 
have written instructions for the preparation of his will, but shall 
have died before it could be prepared and executed, such instruc- 
tions will be considered to constitute his will. (5) If the soldier 
or mariner shall, in the presence of two witnesses, have given 
verbal instructions for the preparation of his will, and they shall 
have been reduced into writing in his lifetime, but he shall have 
died before the instrument could be prepared and executed, such 
instructions will be considered to constitute his will, although 
they may not have been reduced into writing in his presence, nor 
read over to him. (6) Such soldier or mariner, as aforesaid, may 
make a will by word of mouth by declaring his intentions 
before two witnesses present at the same time. (7) A will made 
by word of mouth is null at the expiration of one month after 
8) Act X of 1865, s. 52* 

I w, hb : -V 1 ' 
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^testator shall have ceased to be entitled to make a pr i ¥ileged 

_ Effect of marriage. Every will i s revoked by the mam'-, 
of the maker, except a will made in exercise of a noweTnf gG 
pomtment (v. post '), when the property over which die nm f 
appointment is exercised would not, in default of such ^ ° f 
ment, pass to his or her executor or administrate J T °!f 
person entitled in case of intestacy. “Power of annnffii ° *?, 
is defined as follows “ Where a man is invested Kh ^ ^ ment 
determine the disposition of property of which he 

iTwill mav k t0 haV t P T £r t0 ap P° int such property. 1 ” 

. A ^ in “*7 be revoked or altered by the maker of if- of 

time when he is competent to dispose of his property by will (n\ / 

Revocation of unprivileged will.— No unprivileged will nr 
codicil, nor any part thereof, shall be revoked otherwise th™ hi 
-(1) marriage (under the Hindu Wills Act marriage does not m 
voke a will or codicil) ;3 or (2) by another will or codSl or M 
by some writing declaring an intention to revoke the same and 
executed in the manner m which an unprivileged will is required 
to be executed (v ante) j or (4) by the burninl, tearing orother 
wise destroying the same by the testator, or (5) by some oeSon 
m his presence and by his direction, with the intention o" revolt 
mg the same: e.g. : (a) A has made an unprivileged will After 
wards A makes another unprivileged will which purports to revoke 
the first This is a revocation. ( 6 ) A has made an°urmilvUeged 
will. Afterwards A, being entitled to make a privileged wfil 
mantes a privileged will which purports to revoke his unprivileged 
will. This is a revocation (H).4 1 

Revocation of privileged will.— A privileged will or codicil 
may be revoked by the testator— (1) by an unprivileged will or codi- 
cil; or (2) _by any act expressing an intention to" revoke it and 
accompanied with such formalities as would be sufficient togTve 

Id wuT a ? nV , l e k ged Wl11 : in order t0 the revocation of a privleg- 
cd will or codicil by an act accompanied with such formalities as 
would be sufficient to give validity to a privileged will, it is not 
necessary that tl,e testator should, at the time of doing that act be 
in a situation which entitles him to make a privileged will : or ( A 
by the burning, tearing, or otherwise destroying the same by the 
testator, or (4) by some person m his presence and by his direc- 
tion, with the intention of revoking the same (H).s 

Gift to attesting witness.— A will is not insufficiently attest- 
ed by reason of any benefit thereby given, either by way of bequest 
9 \ Act X of 1865, s. 53. 



Act XXI of 1870, s, 3, 
Act X of 1865, s, 57, 
ib. } $, <9. 
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or by way of ■ appointment, to any person attesting it, or to his ot- 
her wife or husband: but the bequest or appointment is void 'so 
far as concerns the person so attesting, or the wife or husband of 
such person, or any person, claiming under either of them. A 
legatee under a will does not, however, lose his legacy by attest- 
ing a codicil which confirms the will. 6 

Witness not disqualified by interest or by being exe- 
cutor.— No person, by reason of interest in, or of his being 
an executor of, a will is disqualified as a witness to prove the exe- 
cution of the will, or to prove the validity or invalidity thereof (H)d 

Ho obliteration, interlineation, or other alteration made 
in any unprivileged will after its execution has any effect except 
so far as the words or meaning of the will are thereby rendered 
illegible or undiscernible, unless such alteration is executed ;in 
like manner as is required for the execution of the will (v. ante) ; 
save that the will, as so altered, will be deemed to be duly exe- 
cuted if the signature of the testator and the subscription of the 
witnesses be made in the margin or on some other part of the will 
opposite or near to such alteration, or at the foot or end of, or 
opposite to, a memorandum referring to such alteration, and writ- 
ten at the end or some other part of the will (H). s 

Revival of will.— No unprivileged will or codicil, nor any part 
thereof, which is in any manner revoked, will be revived otherwise 
than by the re-execution thereof, or by a codicil executed in man- 
ner above-mentioned and showing an intention to revive the 
same; and when any will or codicil which is partly revoked and 
afterwards wholly revoked, is revived, such revival will not extend 
to so much of the will or codicil as was revoked before the 
revocation of the whole, unless an intention to the contrary is 
shown by the will or codicil (H). 9 

Bequests — See “ Legacy and Bequest” The undermentioned 
sections lay down certain rules of construction, which are to be 
followed by the Court in determining questions as to what person 
or what property is denoted by any words used in a will 1 
(v. post). 

Bequests to religious and charitable uses — See 
{< Charities” 

Residuary legatee.— A residuary legatee may be constituted 
by any words that show an intention on the part of the testator 
that the person designated shall take the surplus or residue of his 
property: e.g. : (a) A makes her will, consisting of several testa- 
mentary papers, in one of which are contained the following 
6 ) Act X of 1865, s. 54. 9) ib., s.,60. ■, 

7} ib., s. 55. 1 1) ib., ss. 61—98 : ss. 61 — 77 apply to Hin* 

8) ib., s.- 58, - dus, &c,, under' Act XXI of 1870. 
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words : “I think there will be something left, after nil r 
expenses, &c.,to give to B, now at school, towards JnJ F “T al 
to any profession he may hereafter be appointed to^ P p S h ' m 
stituted residuary legatee, (b) -A makes his will, wkh the In* 
mg passage at the end of it “ I believe there Tu T f ? llow * 
sufficient in my banker’s hands to defray and discharge 7 !T d 
which I hereby desire B to do, and keep the residu e 6 fo?h debtS ’ 
use and pleasure.” B is constituted the residuary letaSe ?^ 
bequeaths all his property to B, except certain stocks and fi 
which he bequeaths to C. B is the residuary leitee 7m’ 
Under a residuary bequest, the legatee is entitled tn mi 
beionging to the testator at the time of his death of wh lF^?^ 
not mode on, other testament.,, disposition Thief s ™ b l 
tokmg effect t ,.g. , A, b, his will, bequeaths certain ° f 

of which is void, and another lapses by the death of rtU 7’ ° ne 
He bequeaths the residue of his property to B After 
of his will, A purchases a zamindari, which belon.f 7 v 6 7 te 
time of his death. B is entitled io tte tw “ “ !‘t 
zamindari as part of the residue (H) 2 C es and the 

Death-bed gifts-See “ Donatio Mortis Causa ” 

Vesting of legacy.- If a legacy be given in’cenerM 
Witnout specifying the time when it is to be paid, the leJtee 7! 
a vested interest in it from the day of the death 7777 . haS 
and, if he dies without having received it it will ni« te , S - ator ' 
presentatives (H).s S ’ 11 wlL P ass t0 his re- 

Lapse of legacy.— When a legacy “ laDses ” it Kac, 
and falls into the residue. If thflegatee does 177 T* 
testator the legacy cannot take effect but will 1^77 df™ 6 * e 
of the residue of the testator’s property, “nil s t Fnnear hvth/'u 
that the testator intended that it shou d go to some other 7 ™ 
In order to entitle the representatives 
the legacy, it must be proved that he survived thf testator 7 

it f is made t0 A and hia children AdebUoreihe 

testator, or happens to be dead when the will is made The 
legacy to A and his children lapses A Ipa'-rw .* • , 

and m case of his dying before the 'testator, toB? A dFeTbef ofe 

whom the bequest is made (H).s Where the share’that lapses is SaS 
undiQno e 7 ra i residue , be q u eathed by the will, that shares'll go as 
fft 4 S n 0Se jp : e ' S C tbe tes tator bequeaths the residue of his estate 
o A, B and C, to be equally divided between them : A dies before 


the testator. His one-third of the residue goes as undisposed 
of (H). 6 

Joint legatees.— If a legacy be given to two persons jointly 
and one of them die before the testator, the other iegatee takes 
the whole : e.g. : The legacy is simply to A and B. A dies before 
the testator. B takes the legacy. But where a legacy is given to 
legatees in words which show that the testator intended to give 
them distinct shares of it, then, if any legatee die before the testa- 
tor, so much of the legacy as was intended for him will fall into 
the residue of the testator’s property : e.g. : A sum of money is 
bequeathed to A, B and C, to be equally divided among them. A 
dies before the testator. B and C will only take so much as they 
would havqhad if A had survived the testator (H).? 

Provisos in case of wills by Hindus, &c. — Nothing in 
the Hindu Wills Act authorizes a testator to bequeath property 
which he could not have alienated inter vivos ; or to deprive any 
person of any right of maintenance of which, but for this Act, 
lie could not deprive them by will ; or to create in property any 
interest which he could not have created before September i, 
1870. See also p, 64a. 8 9 

Registration of wills — See “ Registration 

Deposit of wills with Registrar — See “ Registration 

Piling of original wills with District Judge or Dele- 
gate. — Every District Judge or District Delegate must file and 
preserve all original wills of which probate or letters of adminis- 
tration with the will annexed may have been granted by him 
among the records of his Court, until some public registry for wills 
is established. The Local Government are empowered to make 
regulations for the preservation and inspection of the wills so 
filed.**' 

See “ Administration ,” “ Charities “Domicile” “Donatio 
Mortis Causa” “ Executor” “ Intestacy” “ Legacy and Bequest” 
“Probate” “ Trusts and Trustees” “ Transfer of Property and 

Index. ’ 


6} Act X of 1865, s. 95. 
7} ib„ ss. 93, 94. 


8) Act XXI of 1870, s. 3. ■ 

9) Act X of 1865, s. 259 ; Act V of 1881, s. 81* 



WRONGFUL CONFINEMENT AND RESTRAINT 

»<S8 


. V-*n] 

Penal Code, and a civil wrong (tort) for which an :e -* n< ^ an 
damages may be brought in a Civil Court WW ,0n fol 
restrains or wrongfully confines any Son wS„ t"^ 0 ”^ 
of the Indian Penal Code (ss. 330 L 0 . see „ “ t the mean ®8 
wrongs that person. 1 V 339 ° 4 5 e next Paragraph), 

The offence of wrongful restraint , 

obstructs any person so Tnn 

in any direction in which t ha P t person hL P a 
said wrongfully to restrain that person 2 Excettim?' Tif d ’ u 
struction of a private way over land or wa^er thth^ ^ ° b ' 
in good faith believes himself to have a lawful right tn ntff 18011 
is not an offence within the meonina A r f i • ^ obstruct, 

obstructs a path along which Z has a rightto S pass°A ‘S/h* 
leving in good faith that he has a right f st 0 n?he 7^ 
thereby prevented from nnQcincr . a , r n st0 P tiie P at “* Z is 

offend of wdndw SSL.rff’ ZJ Ih ' 

-False Imprisonment” of SgS“L W !’s‘ defi? 5 T?ot “ “* 

“ffS by HF S" : 

action fSfe'js?’ 3 fr . eedom of aotionkaU Sctionsj 
defended the f imprisonment and arrest is brought and 

*} Penal Code, s. 339. 4) ib., s. 340* 

5) 7 Q. B. r 742. 
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lawfulness of arrest and imprisonment there are elaborate provisions 
in the Criminal Procedure Code, the main feature of which is that 
a Police-officer may arrest a person on a reasonable suspicion of 
his having committed a cognizable offence without a warrant A 
person who puts in motion a ministerial officer who confines 
another will be guilty of the wrongful confinement according as 
the confinement was his act, or that of the officer. When a per- 
son states his case to a judicial officer, who thereupon acting on 
his own judgment commits the accused to prison, the informant 
may be guilty of a malicious charge under s. 21 1, Penal Code (v. 
u Malicious Prosecution and Abuse of Process ”),but not of wrongful 
confinement. 6 In making the arrest the officer must be satisfied 
that there is reasonable and probable cause for suspicion. It is 
difficult to define reasonable and probable cause in this connec- 
tion, hut it can be affirmed with certainty that on the one hand a 
belief honestly entertained is not of itself enough ; on the other 
hand, a man is not bound to wait until he is in possession of such 
evidence as would be admissible and sufficient for prosecuting 
the offence to conviction, or even of the best evidence which he 
might obtain by further enquiry. 7 

Search for persons wrongfully confined. — If any Presi- 
dency Magistrate, Magistrate of the First Class, or Sub-divisional 
Magistrate has reason to believe that any person is confined under 
such circumstances that the confinement amounts to an offence, 
he may issue a search-warrant, and the person to whom such 
warrant is directed may search for the person so confined. The 
person if found must be immediately taken before a Magistrate, 
who will make such order as in the circumstances of the case 
seems proper. 8 See “ Prosecution f pp. 527, 528. 

Powers to compel restoration of abducted females — 
See u Habeas Corpus f p. 281. 

See Index, 

6) Mayne’s Penal Code, p, 313 : L.R., 7) L. R,, 3 Ex., p, 202 

5 C. P., p. 540. 8) Criminal Procedure Code, s. 100, 
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SCHEDULED DISTRICTS. 

(See “ Action a?id Actionable Claim” p. 5.) 

Various parts of British India have never been brought within, or have 
from time to time been removed from, the operation of the general Acts and 
Regulations and the jurisdiction of the ordinary Courts of Judicature. Doubts 
arose in some cases as to which Acts or Regulations were in force in such 
parts, and in other cases as to what were the boundaries of such parts : Act 
XIV of 1874 (Scheduled Districts) was passed in order to provide readier 
means than then existed for ascertaining the enactments in force in such ter- 
ritories and the boundaries thereof, and for administering the law therein. 

The term “Scheduled Districts ” means the territories mentioned in the 
schedule given below. 

The Local Government, with the previous sanction of the Governor- General 
in Council, may, from time to time, by notification in the Gazette of India and 
also in the local Gazette (if any) —{a), declare what enactments are actually in 
force in any of the Scheduled Districts, Or in any part of any such District, 
{/;) declare of any enactment that it is not actually in force in any of the said 
Districts or in any part of any such District. 

On the issue of a notification declaring what enactments are in force, or 
not in force, in any Scheduled District, the enactments so notified shall be 
deemed to be in force, or not in force, according to the tenor of the notifica- 
tion in such District, and every such notification shall be binding on all 
Courts of Law. The Local Government, with the previous sanction of the 
Governor-General in Council, may, from time to time, by notification in the 
Gazette of India and also in the local Gazette (if any), extend to any of the 
Scheduled Districts, or to any part of any such District, any enactment which 
is in force in any^ part of British India at the date of such extension. 

Nothing contained in this Act or in any notification issued under the powers 
conferred by this Act shall be deemed — {a) to affect the criminal jurisdiction 
of any Court over European British subjects, or [b) to affect any law other 
than laws contained in Acts or Regulations or in rules made in exercise of 
powers conferred by such Acts ot Regulations. 

Schedule. 

Part I. 

Scheduled Districts, Madras. 

I.—//2 Ganjanu ' 

(1.) The Gumsur Maliahs, including Chokap ad. 

(2.) The Surada Maliahs. .. . 

(3.) . The Chinna Kimedi Maliahs. ' , ’ ’ 

(4.) -The Pedda Kimedi Maliahs. ■ • . 

(5.) The'Bodaguda Maliahs. > ' ; A ' ' ‘ 

(6.) The Surangi Maliahs. ' ' * . . 
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Scheduled Districts, Bombay. 

[.—The Province of Sindh. 

[.—The Panch Mahals. 

I. — Aden. 

^Thfp^ufS. 10 the f ° U0Wing MehWa$Si CWefs 

( 2 *j The Pam of Nal. 

(3.) The Parvi of Singpur. 

(4-) Walwi of Gaohalli, 

(5.) The Wassawa of Chikhli. 

(6.) The Parvi of Nawalpur. 

Part HI. 

Scheduled Districts, Bengal. 

Jalp^guri and Darjeeling Districts. 

.—The Hill Tracts of Chittagong, 

* — The Santhal Parganas. 

• The Chutia Nagpur Division 
.—The Mahals of Angul and B^nki. 

Part IV. 

Scheduled Districts, North-Western Pro- 
'~ The LilSpur D ‘ V ‘ Si0n ’ coraprisin S the Districts of Jha 
.—The Province of Kumaon and Garhwal. ■ 
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Scheduled Districts, North-Western Provinces— (contd.) 

HI, —The Terai Parganas, comprising— Bazpur, Kashipur, Jaspur, Rudarpur, 
Gadarpur, Kilpuri, Nanak-Mattha and Bilheri. 

IV.— In the Mirzapur District 

(i.) The tappas of Agori Khas and South Kon in the Pargana of Agori. 

(a*) The tappa of British Singrauli in the Pargana of Singrauli. 

(3.) The tappas of Phulwa, Dudhi and Barha in the Pargana of Bichipar. 
(4,) The portion lying to the South of the Kaimor Range. 

■'■''V.— ' The Family Domains of the Maharaja of Benares, comprising the- 
following parganas : — 

Bhadohi and Kheyra Mangror in the Mirzapur District, Kaswa Raja in 
the Benares District. 

VL—The tract of country known as Jaunsar Bawar in the Dehra Dun District. 

Part V. 

Scheduled Districts, Panjab. 

The Districts of Hazara, Peshawar, Kohat, Bannu, Dera Ismail Khan, Dera 
Ghazi Khan, Lahaul and Spiti. 


Part VI. 

Scheduled Districts, Central Provinces. 

Chhattisgarh Zamindaris , viz . : — 

(13.) Matin. 

(14.) Uprora. 

(15.) Kenda. 

(16.) Lapha. 

(17.) Chhuri. 

(18.) Korba, 

(19.) Chapa. 

{20.) Bora Sambhar. 
{21.) Phuljhar. 

(22.) Kolabira. 

(23.) Rampur. 


(i.) Khariar, 

(2.) Bindra Nawagarh, 
(3.) Sahezpur. 

(4.) Gandai. 

(5.) Silheti. 

(6.) Barbaspur. 

(7.) Thakurtola. 

(8.) Lohara. 

(9.) Gondardehi. 

(xo.) Fingeswar. 

(ir.) Pandaria. 

(12,) Pcndra. 


Chanda Zamindaris. 


(x.) Ahiri. 

fa.) Ambagarh Chauki, 
(3.) Aundhi. 

{4.) Dhanora. 

(5.) Dudhmala. 

(6.) Gewarda. 

(7.) Jharapapra. 
f8.) Khutgaon. 

(9.) Koracha. 

(xo.) Kotgal. 


(ix.j Muramgaon. 
ii2.\ Panabaras. 
(13.) Palasgarh. 

(14.) Rangi. 

(15.) Sirsundi. 

(16.) Sonsari. 

{17.) Chandala. 

(rS. Gilgaon. 

(19.) Pawi Mutanda. 
(20.) Pategaon. 


Chkindtvara Jagirdaris . 


[1.) Harai. 

(2,) Chhater. 

[3J Gorakhghat, 
[4.) Gorpan?. 

IS.) Baktagarh. 
(6.) Bardagarh, 


Pachmarhi. 

Partabgarh. 

Almod. 

Sonpur. 

Bariam Pagara. 
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Part VII. 

The Chief Commissionership of Coorg. 

Part VIII. 

The Chief Commissionership of the Andaman and Nicobar I sland3 
Part IX. 

The Chief Commissionership of Ajmere and Mairwara. 

Part X. 

The Chief Commissionership of Assam. 


The Hill Tracts of Arakan, 


The Pargana of Manpnr, 


FORM OF PLAINT. 

(See “Action and Actionable Claim” p. 7.) 

In the Court or > AT 

Civil Suit No 7 . 7 .” *'*’* 

A, B. of, 

against 

C. D. of t 

i. foDo T : - 

o h f?.. d " fe . Dd .?.^;;:]; rupees, repayable on demand^';' on the, 

pja “! paid 18 the same > exce p‘- 

fro^the!?:!!^^ with interest at - 

{The plaint is here to be signed and verified in the following j 
is rt.td R thSnfuS to mv 1" the , f< ? re 2 oin S Piaint, do deciar 

sr— s saraxss&ae.'? &» 


•rupees 


FORM OF CONCISE STATEMENT, 
The plaintiffs claim 


rupees for money lent [and interest 1 
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( 3 ) 

* 

FORM OF WRITTEN STATEMENT. 

(See “Action and Actionable Claim” p. 9.) 

In the Court of , at-,.,.. 

Civil Suit No 

A. B. of. 

against 

C. B. of ;.. 

C. D., the abovenamed defendant, states as follows : — 

1 . [In this and succeeding paragraphs set out the facts which constitute the 
defence .] 

2, 3, 4, etc. 

The defendant submits that under the circumstances aforementioned this 
suit should be dismissed with costs. 

\frhe written statement is here to be signed and verified ]. 


APPLICATION TO SUE in formd pauperis. 


(See “Action a?zd Actionable Claim” p. 15.) 

The application for permission to sue by a pauper must be in writing, and 
must contain the particulars required in regard to plaints in suits (v. p. 6 and 
ante) : a schedule of any moveable or immoveable property belonging to the- 
petitioner, with the estimated value thereof, must be annexed thereto; and 
it must be signed and verified in the manner prescribed for the signing 
verification of plaints (v, ante). 

In the [PIigh Court of Judicature] at 

[( Ordinary Original Civil Jurisdiction .] 

A. B. of.... 

against 

C. D. of. 

To 

[The Honourable Chief Justice and his 

the said Court.] 

The Humble Petition of the Plaintiff abovenamed 
Sheweth, 

1. [Set out cl aim. 

2, 3, 4, etc. 

5. That your petitioner has no means whatsoever, and that 
cept the amount of your petitioner’s claim the subject-matter of this suit 
the articles mentioned in the schedule hereunto annexed and marked with 

letter A and worth about Rupees he has no other property to 

the expenses of this suit. 

Your petitioner therefore humbly prays your [Lordships 
for an order that he be at liberty to proceed with this suit 
in for?n& pauperis and that [set out relief prayed for ] and. 
for such further .and other relief as the nature of the 
may require and to this [Honourable] Court 
And your petitioner, as in duty bound, shall ever pray, 

[Verification (v. ante)]. 

Schedule A referred to in annexed petition. 

{State articles and 
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FORM OF A MEMORANDUM OF A1 
(See “ Appeal , Revision , Review and Reference ,* 

MEMORANDUM OF APPEAL. 
Riled on the,*... * I 

In the [High Court 


V*. 18 

of Judicature] at 

_ Appellate Civil Jurisdiction. 

Original Suit No of 18 

A ' “ B*S*, ■<»„.* 

C. D, residing « PUl.Uf, 

Memorandum of Appeal 

" Ae:::::.°X 5.!.^!!! of % Hon r ab ! e ? ourt A.S 

ns, namely : — ® *° r 1 le Allowing amon| 

mli Succeedin s Paragraphs set out the gn 

entrally. For that the judgment and decree of the learned'KiiL 
respects erroneous m fact and bad in law and omAeTfSr.L®^ 


A FORM OF POWER OF ATTORNEY. 

(See “ Power of Attorney," -a. ei{L) 

Know ALL Men by these Presents i-ho* r t, , 
power must be adapted to "the puytoLff ot° which ItfR* power j s ^ mn &e 

whatsoever as I might or could do n mv nwn 7 t0aU lntents and Purposes 
Presents had not been made my own P ro P“ person in case these 

[And* to appoint one or more Substituteor Sutetitm® und«h7m“V^'"’""' 
to remove and displace, and another nr ntWc f* . ™ a ?, r and again 
by Granting unto my said Attorney rand H* Gi Y ing fee- 

full and whole power and authority irf the Premia? 8 *'! 1116 ° r bubst ’ tute sJ my 
said Attorney [and his 

be done in or about the Premises by virtue and ^ ly d ° r °[ cause t0 
seats, I hereby agree to ratify and confirm tV w™ ,° f th f e P re ‘ 

hereunto set my Hand and Seal this ‘ N ITNES ® whereof I have 

in the year ...... 7.7*7 °* 

Signed, Sealed and delivered in \ 

ihe presence of j ■ ' 

wish to confc^on^hS^A.ttomqr^a^jj^wH’^f appototingSptetitutes.^ rant0r d0eS " W 
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COMPOUNDING OF OFFENCES. 

(See “ Prosecution ” pp. 535, 536.) 

ie offences punishable under the sections of the Indian Penal Code, 
-ibed in the first two columns of the table next following, may be com- 
bv the persons mentioned in the third column of that table 


Sections of 
Indian Penal 
Code appli- 
cable. 


Person by whom offence may be 
compounded. 


Offence 


The person whose religious feel- 
ings are intended to be wounded. 


Uttering ^ords, &c.,with 
deliberate intent to wound 
the religious feelings of any 
person. 

Causing hurt 

Wrongfully restraining or 
confining any person. 

Assault or use of crimi- 
nal force. 

U nlawfu 1 compulsory 
labour. 

Mischief when the only 
loss or damage caused is 
loss or damage to a private 
person. 

Criminal trespass 

House- trespass 

Criminal breach of con- 
tract of service. 

Adultery 

Enticing or taking away 
or detaining with a criminal 
intent a married woman. 

Defamation ... 

Printing or engraving 
matter knowing it to be 
defamatory. 

Sale of printed or en- 
graved substance contain- 
ing defamatory matter, 
knowing it to contain such 
matter. 

Insult intended to pro- 
voke a breach of the peace. 

Criminal intimidation, 
except when the offence is 
punishable with imprison- 
ment for seven years. 


The person to whom the hurt is 
caused. 

The person restrained or con- 
fined. 

The person assaulted or to whom 
criminal force is used. 

The person compelled to labour. 

The person to whom the loss or 
damage is caused. 


The person in possession of the 
property trespassed upon. 

The person with whom the 
offender has contracted. 

The husband of the woman. 


The person defamed. 


The person insulted. 
The person intimidated, 


( 8 ) 


FORM OF WILL. 

(See “ Wills," p. 638.) 

This is thejast Will and Testament of me A. B of. 


And Innominate constitute and appoint '[state* person] 




or other Wills and Testaments by me at any time heretofore nvX? 7 ,“7 ,er 
this to be my last Will and Testament 7 neret0t0le made] I declare 

In witness whereof I, the said ....! 

have to this my last Will and Testament set my hand the' T’""; 

the year * ** ua > ot 


Signed -and acknowledged by the 
abovenamed A. B. (the Testator) 
as and for his [or her] last Will and 
Testament in the presence of us both 
present at the same time who in his 
[or her] presence at his [^her] request 
and in the presence of each other 
k ereun * 0 subscribed our names 
as Witnesses. 

C.D 

E. F. 


A. B. [. Signature of Testator .] 


[Names and Addresses of Witnesses .] 



ACT I OF 1894 (LAND ACQUISITION). 

(See “Land” p. 363.) 

This Act, which extends to the whole of British India anri 
on the xst March 1S94, repeals the previous Land Acquisition Aot^xV^avof" 

Preliminary investigation— Whenever it aDDears tn /L 
| Local Government that land in any locality is likely to be needed 
for any public purpose, a notification to that effect is ™, i L 

\ in th . e Gazette and P ublic notice of the substance of sSch 

: notification is given at convenient places in the said localitv a 

Government officer and his servants and workmen may ent£ 
upon and survey and take levels of any land in such locahtv" 
dig or bore into the subsoil: and do all other acts necessary to 
i ascertain whether the land is adapted for such purpose set out 
the boundaries and the intended line of the work; mark such 
: lev , els ’ boundaries, and line by placing marks and cutt ng trenches 

and where otherwise the survey cannot be mmniJL j.f’ 

1 f els taken and the boundaries and line marked, cut dowtf and 
| clear away any part of any standing crop, fence, or jungle No 
I person, however, can enter into any building or ,m™ 1 4 

i or garden attached a dUiogKeTSSfSSTte 

consent of he occupier thereof) without previously Jivinf such 
I occupier at least seven days’ notice in wrii™,, J !• ■ I s . such 
; do so. 1 The officer must pay for all dSl 
I pute as to the sufficiency of the amount Daid'or^” 1 j 3Se ,° f dls ' 

I refer the dispute to the decision oT thfcXSr ofoTh Tl 

I revenue officer of the district. 2 collector, or other chief 

I Declaration of intended acquisition — ■ 

pears to the Local Government thafany particffiar S ^ u f% 
for a public purpose, or for a company & S !f d , 1S needed 
I made to that effect under the signature o f d f clarati0n 3S 

I Government or of some officer fLi„ o, t-i E - ®® cretar y to such 
I order. No such dechration will bfLSfSS?^ ^ 

| tion to be awarded is to be paid bv n s coai P en sa- 

S rt out of Public revenues, ofsome fund Srolfod 0 " Wh ° lly °I 
by a local authority. The declaration is tr ? ed ?5 mana § ed 
the land is needed for a pubS purpose “ n " u f! e evid ouce that 

case may be; and after making S dedaratio^The ? *1 
Government may acouire the i n „,q declaration, the Local 
the Act. s 7 q S Iand m the man ner prescribed' by 
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After declaration the Collector takes order for the acqui- 
sition of the land, which is marked out, measured and planned" 
if this has not already been done. Notice is given that the land 
is to be acquired, and that claims to compensation for all interests 
in such land may be made to him. All persons interested in the 
land must appear personally or by agent before the Collector 
and state the nature of their respective interests in the land and 
the amount and particulars of their claims to compensation for 
such interests. The Collector has power to require and enforce 
the making of statements as to names and interests.* 

Enquiry and award by Collector. — On the day fixed the 
Collector proceeds to make enquiry into objections (if any) and 
into the respective interests of the persons claiming the compen- 
sation, and will make an award of — (i) the true area of the land* 
(2) thecompensation which, in his opinion, should be allowed forthe* 
land; and (3) the apportionment of the said compensation among 
Ml the persons known or believed to be interested in the land, 
of whom, or of whose claims, he has information, whether or not 
they have respectively appeared before him. The award is filed 
and is (except as hereinafter provided ; v. post) final and conclu- 
sive evidence as between the Collector and the persons interested, 
of the true area and value of the land and the apportionment of 
the compensation. In determining the amount of compensation 
the Collector must be guided by the provisions Of sections 23 and 
24 (v. post) $ 

Taking possession. — When the Collector has made an award 
he may take possession of the land, which thereupon vests abso- 
lutely in Government, free from all incumbrances. The Local 
Government is given special powers in cases of urgency. 6 

Reference to Court. — Any person interested who has 
accepted the award may, by written application to the Collector, ' 
require that the matter may be referred by the Collector for the 
determination of the Court, whether his objection be to the 
measurement of the land, the amount of the compensation, the 
persons to whom it is payable, or the apportionment of the com- 
pensation among the persons interested. The application must 
state the grounds on which objection to the award is taken. Every 
such application must be made — (a) if the person making it was 
present or represented before the Collector at the time when he 
made his award, within six weeks of the date of the award ; (b) 
in other cases within six weeks of the receipt of the notice from 
the Collector of his award given to the persons who were not 
present when the award was made, or within six months from the 

4} Act I of 1894, ss. 7—10. 5) ib, f ss. II, 12 (1), 15. 6) ib., ss. 16, 17* 


LAND ACQUISITION. 


date of the Collector’s award, whichever period shall first expire, 
i The Collector then makes his statement to the Court, which will 
thereupon give notice of the day on which it will proceed to de- 
termine the objection. The proceedings will be in open Court.? 

In determining the amount of compensation to be 
awarded for land acquired under this Act the Court must take 
into consideration— (r) the market value of the land at the 
date of the publication of the declaration relating thereto ; (2) the 
damage sustained by the person interested, by reason of the taking 
of any standing crops or trees which may be on the land at 
the time of the Collector’s taking possession thereof; (3) the 
damage (if any) sustained by the person interested, at the time of 
the Collector’s taking possession of the land, by reason of sever- 
ing such land from his other land ; (4) the damage (if any) sus- 
tained by the person interested, at the time of the Collector’s taking 
possession of the land, by reason of the acquisition injuriously 
affecting Ms other property moveable or immoveable, in ahy 
other manner, or his earnings ; (5) if, i n consequence of the 
acquisition of the land by the Collector, the person interested is 
compelled to change his residence or place of business 
the reasonable expenses (if any) incidental to such change; and 
(6) the damage (if any) bona fide resulting from diminutidn of 
the profits of , the land between the time of the publication of 

onhtSnd 110 ” an<1 tHe time ° f thC Collector ’ s takin S possession 

In addition to the market value of the land, the Court must in 
every case award a sum of 15 per cent, on such market value, 
m consideration of the compulsory nature of the acquisition. 8 

I Ilk., *?* th ® F ourt must not take int ° consideration — ( 1 ) 

! Vthe degree of urgency which has led to the acquisition ; (2) any 
• disinclination of the person interested to part with the land ac- 
quired ; (3) any damage sustained by him, which, if caused by a 
private person, would not render such person liable to a suit; (4) 
any damage which is likely to be caused to the land, after the 
date of the publication of the declaration, by or in consequence 

of thlW 0 Wh - 1C ^ r, W1 , U be put ’ ( 5 ) an >' increase to the value 
hi mv wtdn CqUir?d ] lke /L t0 accrue frora the use to which it will 
, S * n acquired ; (6) any increase to the value of the other 
Ek IkI i 6 P erson . 'nterested likely to accrue from the use to 
melt or, ^ aCqm ? d r WI u beput i or < 7 > any outlay or improve- 
1 J ’ -?h ! P °u aI ° f ’ the land acquired, commenced, made or 

t£ c p l S^ciVSSS ^ Collector after the date 0 

| 7 AOt 1 0f t894 * SS * l8 - 22 - 8 ) ib„ s. 23. ■ 9 ) ib.. S. 24 . 
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000 , APPENDIX. 

Rules as to amount of compensation __/ T i ««. 
applicant has made a claim to compensation, the amoum^" **? 
ed to him by the Court cannot exceed the amount “0 claL^T 3 4 ’ 
be less than the amount awarded by the Collector 1 win. 0r 
the applicant has refused to make such claim or When 
without suffice, ™ (,o be alloS 
such claim, the amount awarded by the Court canm no™ ke 
exceed the amount awarded by the Collector w L T 
applicant has omitted for a sufficient reason (in hi j l J e 
the Judge) to make such claim, the amount awarded to h ?d k 
the Court cannot be less than, andTay exceed ^ 7 
awarded by the Collector.* y d ’ the amount 

Costs. — When the award of the Collector is nnt- 
costs will ordinarily be paid by the Collector, unless the CourS 
th ° P t” 10n that *e claim of the applicant was so extravagant 
that he was so negligent in putting his case before the Collector 
that some deduction from his costs should be made or thaH^ 
should pay a part of the Collector’s costs 2 ’ 

Ap; portionment.— Where there are several persons interested 
rL SU „ Ch rr S a f ree l n the apportionment of the compensation’ 
f wa Particulars of such apportionment will be specified in the 
award, and as between such persons the award will be conclusive 
evidence of the correctness of the apportionment When Ihe 
amount of compensation has been settled by the Collector if 

tZ tfTf anses as u t0 the apportionment 0 7 f the same or U 
part thereof, or as to the persons to whom the same or anv Dart 

aSL'Hc«.' Collector ieters “ h dis P““ 

“ d en tit!ed thereto according to the award, and must pay 

contingenciS eSS Tf n !f ^ b y s ome one or more of the folloing 
contingencies. If they do not consent to receive it, or if there 

disputed ; STf t0 aUena l e the land > <* ^ there be any 
annorHonrnent ^ - n % r ,f eive the com P en sation, or as to the 

compensadon^nlcourt^ 0 SCt0r “ dep0Sitthe amount of the 

the^fi 0 ^ occu Pation of laud.-Whenever it appears to 
2.v Gove ™ nt ‘ hat the temporary occuoation and use of 

a wmmnv f ^ A f 6 n “ ded for an ? P ubfic Purpose, or for 

tor t^nrnrnrJVh 5 ^’ he ^ 0Cal G° ve mment may direct the Collec- 
tor to procure the occupation and use of the same for such term as 


x \ I of 1894, s. 25* 
.. ,b -» s - (=)• . 


■ 


3) ib,, ss. 29, 30. 

4) ib., s, 31(1 ),:{»),* 
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Acquisition of land for companies.— A company may be 
authorized to enter on and survey land and to exercise the powers 
conferred by section 4 (v. ante ). 6 The preceding provisions? re- 
lating to thejacquisition of land will not be put in force in order 
to acquire land for any company, unless with the previous consent 
of the Local Government, nor unless the company execute an 
agreement with the Secretary of State in Council. 8 (See “ Land" 
P- 367-) 

Exemption from stamp duty and fees.— No award or 
agreement made under this Act is chargeable with stamp duty 
and no person claiming under any such award or agreement is 
liable to pay any fee for a copy of the same, 9 
- Suits for anything done in pursuance of Act.— No suit 
or other proceeding can be commenced or prosecuted against any 
person for anything done in pursuance of this Act, without giving 
to such person a month’s previous notice in writing of the intend- 
ed proceeding, and of the cause thereof, nor after tender of 
sufficient amends. 1 

Procedure. Save in so far as they may be inconsistent with 
anything contained in this Act, the provisions of the Code of Civil 
Procedure apply to all proceedings before the Court under this 
Act. 2 See “ Action and Actionable Claim.” 

Appeals. — Subject to the provisions of the Code of Civil 
Procedure applicable to appeals from original decrees (see 
Appeal , Revision, Review, and Reference an appeal lies to the 
High Court from the award or from any part of the award of the 
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Acceptor — 

liability of ... ... 99 

for honour ... 99, 100, 101 

in fictitious name ... .-99 

compensation by ... ... 99 

rights of ... ... 107 

denial by, of payee’s capacity to 
endorse ... ... 103 

Accession — 

to property leased ... ... 37 1 

to mortgaged property 452, 455 

Accident— 

at sea ... ... 127 

death by ... 182, 183 

in factory ; notice of, to be 
given ... — 257 

what is, for purpose of insurance, 330 

policy ... ... ... 330 

or misfortune as defence in crimi- 
nal law ... ... 484 

Account — 

agents’ ... 37, 38 

books ... .. 72 

current ... 87, 88 

overdrawn ... ... 88 

stated ... ... 1 13 

Accounts — 

adjustment of, after dissolution 
of partnership ... ...505 

(see “adjustment.”) 

Accommodation- 
party ... ... ... 105 

bill or note ... ...105 

Accomplice — 

as witness ... ... 481 

Accused- 

right of, to call witnesses ... 532 
written statement of ... 532 

commitment of, to High Court 
or Sessions Court ... 333 

entitled to copy of charge ... 533 
examination of, by committing 
Magistrate ... ... 533 


(see “death,” “marriage,” “in- 
solvency,” “ assignment.”) 
of obstruction to easement, 229 & note 
of legacies ... ... 253, 254 

of annuity ... ... 3 8 9 

Abduction— 

of woman to compel marriage or 
seduction ... ... 4*7 

of minors and lunatics ... 494 

Abetment— 

by wrong-doer ... xxiv 

Abortion— 

procuring ... ... 493 

Absconding: — 

from jurisdiction of Court 62, 71 
likelihood of ... ... 64 

to avoid summons ... ... 147 

Absence— 

for seven years (insurance) ... 329 
of husband or wife for seven 
years ... ... ... 417 

Acceptance — 

of bill of exchange 98, 100 

refusal of ... ... 98 

for honour ... 98,100 

unqualified ... ... 98 

general ... ... 98 

qualified ... 98, 100 

limited ... 98, 100 

presentment for ... 99, 100 

dishonour by non-, 100, 107, 108, 109 
of contract .■ ■ ■ ... ■ ... 151 

revocation of ... ... 151 

character of good ... ... 152 

of goods sold wrongfully refused , 571 
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Accused— Page, 

to give in list of witne^sf 11 ? 

C °Sd S ba°l '' Wh6n *° be admi ‘ : ^ 
right of, to be defended 

apper ndinS ° f0ffenc « SBS.sl 

"Oration to, for grounds' 537 

Accumulation— 539 

Accusation ^ 

preference of 

fri t V io n °for 0rVeXatiOUS ' ; com Pens a : " 9I 

Acknowledgment- 539 

° f be in writing, 

effect of, on limitatioA - f* 

requisites for validity of " ^°S 


Acquisition - 

of easements, 2Ig , 22G , 22I> 223 

Of land UPPOrt ’” “ Privacy.^’ 

( see appendix) § d 3 

Of land for purposes 'of tram wly, 
Acquittal— d 

or conviction bar to fresh trim 
appeal from llal - 536 

abatement of appeal" 

“Act of God ”— 

meaning of 

Action— 
action ... 
on tort ... 
cause of 
bringing of 
commencement of ’’’ 
frame of 
conduct of 

(see “plaintiff’ and * 
dant.”) 
circuity of 

appearance of parties to 
nearing of 
withdrawal of 
compromise of 
abatement of 


536 

• 537 

... 119 

.. 1— 18 
xxii — xxiv 
... 1, 2 
••• 1 

... 6 

£ m 

defen- 


(see^ “ death,” “marriage ” 

^“S^Sl? nmeat: '' 
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10 

ir 

12 

13 
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Action — 

re /li e - app ? bted > n 

(see “receiver.”) 
by pauper J 
(see “ pauper”) *** 
costs in • } 

security costs of ;;; 

Jru^ abs ‘ C u t ^«istra,or; 
tra r tri|?’ nSt married ad “«is: 

31 

for assault '** *•* 4& 

for injury to passenger *** 7 ? 

I • :::3 

laps e of time no bar to, for fraud* oAr 
(see” °s Sf ° f „ crimin ^ offence,’ 483 

1 ee suit, proceedings.”) 15 

Letiona.™^ 
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Actionable 

wrongs 
(see " torts.”) 
claim 

assignment of, claim 
words “perse" 

Actionable claim 

ln tar^to h,°^ plead . ers and mulsh- 
tais to buy certain 

Address — 

refusal to give 

telegraphic ; no right to use of 

Ademption— 

of legacy 

of ac co«ints— 
rate of interest upon future 
Adjudication— 
of insolvent non-trader 
vesting order 

of insolvent trader' ... \ *** 

Administration- 
administration ori 

meaning of ]** 20 “ 

law of ... 

letters of, 20, 21, 27, 28 

ortoof 6tterS ° f administa tion.' 
“ W ^b will annexed " 
persons entitled to ... 22 -2< - 

single and joint 5,1 

limited grants of 
until will is produced* 
to attorney or agent of absent 
executor • . 

■ 1 ; ■■■ ' ^ ■> 


xxii— xxiv 
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Administration— . 
for use and benefit of lunatic ... 26 

fendente life ... ... 27 

limited to trust-property ... 27 

limited to a suit ... ... 27 

of effects unadministered ... 27 

revocation of grants of, 27, 523, 524 
practice in granting, 27, 519—524 
bond ... ... 28, 114, 116 

time when granted ... ... 28 

security for ... ... 90 

railway ^ ... _ ^25, 128 

of property in British India ... 2x5 
caveat against (see “ caveat.”) 
order of payment of debts in ... 249 
distribution of assets in ... 250 

of insolvent’s estate ... 325 

effect of letters of ... ... 522 

until will produced ... ... 523 

pending a suit ... ... 524 

(see “ probate ” and “ will.”) 

Administrator — 
powers and duties of, 20, 21, 247, 248 
definition of ... 21,245 

devastation by ... 21, 250 

married administratrix ... 21 

transfer to Administrator-Gene- 
ral by... ... ... 30 

actions by and against ... 30 

purchases by ... 30, 248 

more than one ... ... 30 

actions by or against married ad- 
ministratrix ... ... 31 

liability of, on bills, notes, 
cheques ... ...103 

nature of office of ... ... 245 

power of, to sue and to dispose, 247 
death of one of several ... 248 
duties of ... ... 248 

powers of, where several ... 248 
Buddhist, powers of ... 248 

Hindu, powers of ... .,.248 

Muhammadan, powers of ... 248 
suit by, for compensation for 
death by actionable wrong, 250, 251 
suits by and against, for wrongs 
committed in lifetime of de- 
> ceased ... tM 251 

liability of, to provide for appren- 
tice on master’s death 436, 437 
power of, to transfer property of 
infant or lunatic to Official 
Trustee ... ... 630 

(see 11 probate,” “ will,” “ ad- 
ministration,” “ executor.”) 

Administrator-General — 

Act relating to ... ... 2 i 

powers and duties of . ” 29 

jransferby private administrator to, 30 
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Administrator-General-*- 

commission of . ... ... 30 

Admiralty — 

Courts ... ... ... xv 

Admissions — 

by agent ... ... 44 

Adoption — 

age of majority ... ... 440 

authority to adopt : registra- 
tion ... ... 552, 555 

Adulteration — 

of food, drink, or drugs ... 473 
order for destruction of adulter- 
ated matter ... ... 538 

Adultery — 

committed in India ... 195, 202 

incestuous ... ... 196 

with bigamy ... ... 196 

with desertion ... ... 196 

with cruelty ... ... 196 

connivance at, 196, 197, 201, 202, 

210, 418 

condonation of, 196, 197, 202, 210 

repeated acts of ... 199 

damages for ... ... 204 

by native convert ... ... 209 

(see “ native convert.”) 
by Parsi ... 209, 210 

(see “ Parsi.”) 

of wife as affecting maintenance 
order ... ... ... 299 

who punishable for offence of ... 418 
complaint of ; by whom alone 
can be made ... 418,419 

compounding, 535 8 c 655 appendix 

Advance — 

of wages : artificer, etc., leaving 
employment : punishment, 433, 434 

Advantage — 

unfair : specific performance ... 167 
person not allowed to take, from 
fiduciary position ... 628 

Advertisement — 
offering reward ... ... 152 

Advocate-General — 
Advocate-General ... ... 130 

Affirmation — 

instead of oath when permissible, 479 
and oaths ; what Courts compe- 
tent to administer ... 4 yg 

or oath. ; all witnesses, jurors and 
interpreters bound to make ... 479 
6r oath ; irregularity in adminis- 
tering, does not affect obliga- 
tion to state truth ... 479 
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Affray — 

definition of 


• 634 


Age— • 

proof of (insurance) ~ 2Q 

of majority of persons domiciled 
m India ... 

and of persons not so domiciled,' 440 
Agency — 

a S enc y . ... 32-44 

constitution of 

consideration for \ 

termination of ... *’* 

effect of, on third persons . ’ 40 
m respect of negotiable instrul 
ments ► (see “ negotiable instru- 
ment. ) 

(see “ agent.”) *" 94 

Agent— 

for pauper plaintiff ... .. 

of absent executor ... J£ 

meaning of ... *’* 0 

who may employ ^ 

contract through *'* ~Z 

authority of *” %Z 

general ... . 3 > 3 3 

particular’ ’** 

sub- ... *” — 32 

representation by sub- ’** ^ 

responsibility of, for sub-agent."’ 30 

without authority ... ^ 

appointed by agent *” S 

ratification of act of *“ ij 

revocation of authority of nc 

duty of, on death or insanity of 
principal ... y q6 

general duties of ... *’* S 

conduct of business by *0*5 o 7 

skill and diligence of 6 ' H 

accounts of ... % 

dealing on own account 08 

retainer of .. **’ gj 

remuneration of 7 *’* 

misconduct of ** *’* d 

lien of... 7 *** 39 

criminal act of 7 *‘ v ^ 9 

exceeding authority’” To It 

notice to ... ^ 

enforcement of contracts by *’* li 

liability on contracts of * Jr 

undisclosed ■“* JZ 

supposed to be principal *" J 2 

personal liability of... J 2 

falsely contracting as J 2 

pretended ’** JZ 

misrepresentation of * "* 7 2 

fraud of... JZ 

representation in Court by ’ “T 
re ^ mse ^ of parties in legal" 
proceedings ... 43 , 44 


Agent — 
for Government 
admissions by 
to receive process 
banker is not 
to draw bills 


44 

44 

44 


94 


tO chefues Pr ° miSS0 ? n0tes » 
director of company is an 94 ’ S 

of licensee .. ***.. 439 

wh “», ma y nstitute interpleaded. 2 * 

minor may not employ, but may 336 
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service on or tender to agent 
(mortgage) ... . 

fiduciary position of; advantage 
gamed by ... .7^ 


Agreement — 

proceedings by 

in restraint of legal proceed- ' 

to refer to arbitration % 

to allow over-draft 59 * 

extortionate . *" ® 

unconscionable ’** 2 

champertous 7* *“ Jl. 

to supply funds for suit 7 
when a contract ... 

(see "contract.”) *” - 

unlawful consideration for, 1x5, 

unlawful object of ... 
m fraud of creditors 5 ’ Zl 1$ 

without consideration, I58 ’ ™ 

exeTOted mt ° f marriage ' K 5 > * 5 * J 
executory 7 ’** 

in restraint of trade, ’115, 150, <587, Jjj 
on account of past co-habitation, xeq 
uncertain ... ’ jg 

with mother of illegitimate child, ico 
to do impossible act ... 

to give time and for satisfaction, 240 
by way of wager, void ... 267 

private, between co-sureties ... 300 
by pleaders or mukhtars respect- . 

mg their fees, etc, -.396 

not to carry on business of which 
good-will is sold ... ... 588 

prohibiting sale of particular 
goods ... ... t$Q 


Agricultural leases- 

law as to 


Agriculture- 

profits from, exempted from in- 
come-tax ... • ^ 
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^ Agriculturist— 

| implements, cattle and gram of 72 
I house of ... ... 72 


Angling — * 

with rod and line ... 263 

Animal- 

animal ... 47—49 

cruelty to ... ... 47 

unfit for labour ... 47, 48 

diseased and dying ... ... 48 

ferocious ... 48, 2x2 

mischief to ... 48. 213 

theft of ... ^ ... ... 48 

criminal negligence in respect of 
an ... ... 48, 213 

loss of, or injury to, sent by rail- 
way ... ... ... 125 

death caused by an ... ... 183 

European in charge of ... 234 

trespass by ... 6x8, 6x9 

Annoyance — 

insult and ... ... 348 

caused by nuisance... ... 471 

Annuity — 

deduction from salary for pur- 
pose of securing ... ... 302 

when and to what extent liable 
to income-tax ... ... 303 

bequest of ... ... 389 

gift of, and residuary gift ... 389 

abatement of ... ... 389 

payment and apportionment of, 391, 
392, 606 

Answer — 

refusal of witness to, 146—148 

incriminating, given by witness, 481 
no excuse for witness not answer- 
ing that answer will incriminate 
him ... ... ... 481 

Apothecary — 

negligence of ... ... 400 

Apparel- 

attachment of ... ... 72 

of insolvent ... 298, 318, 324 

Appeal — 

appellate jurisdiction of High 
Courts ... xviii, 50 

kinds of... ... ... 50 

first .... ... ■ ... 51 

memorandum of, 51 & appendix 
procedure in ... 51, 54, 53 

second ... ... ... 53 

security for costs of... ... 53 

pauper ... ... ... 54 

to Privy Council ... ... 54 
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of Collector of income-tax ... 304 

granted to pleaders and mukhtars. 39c 

Cestui-que-trust — 

(see “ beneficiary,” “trust."} 
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and maintenance ; meaning of ... 129 
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law of, in England and India ... 129 
fair agreement’ “to supply funds 
to carry on suit ... Iog 

ehampertous agreement ]** tan 
(see “ agreement.”) 

Ohandernagore — 
settlement of ... > # 

Character — - 

master or employer not bound to 

give - ... 43 ! 

Charge — 

false, of offence, made with intent 
to injure _ ... .. 4I * 

(see “malicious prosecution.”) 
of one of several mortgagors re- 
deeming mortgaged property, 46a 
meaning of a ... 464 

extinguishment of ... 

in warrant case ... “ ^ | 

copy of, to be given free of cost 
to accused ... 

to be read and explained to J 
accused, ... - 

entry on.by Judge of High Court,' «6 
saie of one ot two properties sub- 
ject to a common... ... 262 

Charitable — 

purpose; trust for ... .. 130 

purposes ; income derived from J 

property soiely employed for q 0 * 
societies ... * 

Charity — 

suits relating to ... Iqo 

bequest to ... * 

cy pres doctrine relating to io* 

association for ... 
societies for object of -gj 

Charter — 

of Queen Elizabeth ... v : 

of James I ... * 

of Cromwell .. *** y : 

of Charles II . * ’** ' ; 

of William III *** xi 

of High Courts ... xvi’i** xviii 

company formed by ... 

Charter Party — 
nature and meaning of 124 
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meaning of ... ... Iaa 

Cheating- — 

offence of ... 266, 495, 49 6 

Chemist — 

negligence of * ... ... 4Co 
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liability of banker on 
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90, 92, 93, 102 
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89, 90, 92, 109 
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forged indorsement on 
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payment of crossed, in and out of 
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“ not negotiable** ... 
signed by agent 
negotiation of 


indorsement 01 ... 102, 103 

liability of legal representative on, 103 
payment of ... 105, 106, 107 

dishonoured, 107, 108, 109, m 

consideration for ... no, in 

gift of ... ••• 217 

right of surviving partner to draw, 503 
(see “bank,” “bankers," 

“ negotiable instrument.") 


Chief- 

suit against ruling ... ... 46 

minor; suits by or against ... 446 


Child- 

correction of ... XXUl, 69 

taking away of, by husband ... 199 
cruelty to ... ... 199 

settlements on ... 204, 206 

custody of ... 206,207,494 

maintenance and education of, 206,207 
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214 
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of native converts ... 
of Parsis 

domicile of legitimate 
posthumous ... 

illegitimate ... 4 ... 

(see “ illegitimate child/ ) 
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: claims of parents to guardianship 

; Of ... ... 274,494 

order for maintenance of, 299, 300 

enforcement " of maintenance 
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. sh^re of, on intestacy, 341- 344* 
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criminal liability of ... 442, 484 
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act done in good faith for benefit 
i , of (criminaU^w) ... ... 485 

exposure and abandonment of, 493 
fojury to unborn ... 493 
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marriage, 195,418,419- 

converts (native), 208, 209, 421, 
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Marriage Act 
native : marriage of, 

Christianity — 
conversion to . . 
renunciation of 
native converts to 

Church — 
damage to, defilement of, disturb* 
ance in, etc. 

(see “ religion ‘'religious,")** 

Circuity of Action — 
circuity of action 
(see “ action.") 
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422 

419 
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Circular Notes- 

meaning of 
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law in India 
procedure : law of , 
(see “ action.”) 
wrongs 
(see 4 4 torts.”) 
trespass 


xxn, xxm 
xxi, i~~i8 


xxu—xxiv 

... 
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proceedings 
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Claim- 

statements of 

relinquishment of portion of 
actionable ... 

assignment of 
; liability of transferee of 
to attachment ... ,, 

to possession of property attach 
ed or taken in execution, ■ / 75", "'243' 
to waste lands ■'./ ■. ; 

adverse, by two or more persons 
to the same property or thing, 336 
for salary and pension ...507 

by stranger to goods distrained, 578 
actionable; what passes - with 
transfer of ... ... 6ot 
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of compamy ; wages 
dcfrahding employer, 

: (see : “master.” ■' " f -s 


(see “master,” 
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agreement with ... 39° 

attorney, etc. , for ... 397.39 s 

legal practitioner's power to bind, 398 
dealings with ... 39 s . 399 

communications by... 399,400 

(see “ legal practitioner.”) 
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by-laws of ... 1 17 

members of ... # ... 117 

expulsion of members of ... 1 17 
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sea around ... 55 s 

Coachman- 

liability of master for acts of, 432, 433 
Code- 

Civil Procedure ... xxi, 1— 18 
Penal ... xxiv, 483—497 

Criminal Procedure, xxiv, 525 — 540 

Codicil- 

discovered after grant of pro- 
bate; separate probate of ... 522 
revival of revoked will by ... 643 
(see “ will.") 
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contract caused by ... 153, 154 

distinguished from duress ... 154 

/ remedies against ... ... 165 

moral ... ... ... 199 

marriage obtained by ... 203 

will made under ... 639,640 
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agreement on account of past or 
future... ... ... 159 

by deceitfully inducing belief of 
‘lawful marriage ... ... 417 
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Collector ... ... xxi 

Assistant ... ... xxi 

Sub ... ... ... xxi 

execution of decrees by ... 244 

authority of, in regard to claims 
to waste lands ... ... 369 

protection of, for judicial act ... 342 
land acquisition ... ... 657 

Collusion- 

in divorce suit 198, 202 

Commission- 
er Administrator-General ... 30 
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ormukhtars ... ... 396 

attorney giving or receiving ... 396 
trustee, agent, partner, director, 
manager, etc., not allowed to 
take... ... ... 628 
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by servants ... ... 631 
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to the High Court or Sessions ... 533 
when accused to be admitted to 
bail ... ... ... 534 

can only be quashed by High 
Court and on point of law ... 534 

Committal — 

or imprisonment of person refus- 
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ment in Small Cause Court ... 579 
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of clubs ... ... 1 17 

of lunatic ; powers of 410,411 

Common Object — 

explained (unlawful assembly),... 634 

C ommunication — 
privileged ... ... 193 

confidential ... ... 193 

during marriage ... ... 300 

professional and confidential, 399, 400 
confidential, between legal ad- 
viser and client ... ...400 

made in good faith ... ... 485 

Commutation — 
of sentence ... ... 536 

Company — 

East India ... ... xi 

United East India ... ... xii 

monopoly of East India ... xii 

transfer of Government from E. I. , 
Company to Crown, xiii 543 

place of business of a ... 3 

arbitration by ... 61,140 

(see “ arbitration.”) 
banking ... ... 89, 498 

removal of director of ,..117 

registration of ... ... 132 

mode of forming ... ... 132 

incorporation of ... ... 132 

memorandum of association of, 

132, 133 

promoter of ... ... 132 

projector of ... ... 132 

articles of association of, 133, 


registrar of joint-stock 
limited by guarantee 
by shares 
unlimited 

liability of members of 
definition of “ member” 
acquisition of membership 
stock in ... 
share in ... 


133 , 
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Company— 

not for profit ... ...135 

contract to take share in, 135, 136 
allotment of share in ... 136 

transfer of share or interest in ... 136 

t( ultra vires v ... ... 137 

. contracts by ... 137,138 

negotiable instruments of ... 138 

liquidator ... . 138 

iability of members on winding 
up ... ... 138, 139 

directors ... 139, 140 

special resolution of ... 141 

prospectus ... ... 141 

winding up of ... 141 — 144 

under Acts xix of 1857 and vii of 
i860 ... ... 144, 145 

priority of debts of ... ... 145 

servants of ... ...145 

specific performance obtainable 
by ... ... ... 169 

and against ... ... 170 

defamation of a ... ... 190 

return of income-tax by ... 303 
profits of ... ... 304 

statement by insurance ... 331 

insurance : notice to, of assign- 
ment of policy ... ... 332 

acquisition of land by, 367, 661 

Compensation— 

for wrong to immoveable property, 2 
for wrongs to person or move- 
ables ... ... 3 

for improper arrest ... ... 63 

for assault ... ... 70 

for improper attachment ... 71 
for unauthorized use of goods 
bailed ... ... 81 

to holder of bill ... ... 98 

by acceptor of bill ... ... 99 

for dishonour of note, bill, or 
cheque ... ... m 

•for breach of contract,. 1 14, 3 65, 

■ 166, 171 

by railway company, 125, 126, 127 
by delinquent directors ”, ... 140 

on rescission of contract ... 171 
for disturbance of easement, 228, 229 
for defect of title on exchange, 235 
for groundless arrest - - •• 539 

payable to defendant in Small 
Cause Court ... ... 576 

for. breach of trust ... ... 623 

inland acquisition cases, 658—660 

Complainant — 

not to be subjected to restraint 
by police ... ... 520 

examination of : summons, war- 
- rant ... • ... 529 


Complainant- 
withdrawal of complaint by 
absence of ... 

execution of bond by 
compoundingof offences, 
expenses of 
payment of expenses or com- 
pensation out of fine 
may be _ ordered to pay coni- 
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groundless arrest, 539 


pensationfor 
Complaint' 
and issue of summons or warrant, 
withdrawal of 


frivolous or vexatious, 
Compounding — 
of offences ... 

of debts due to creditors 


535 1 


Compromise — 
of suit 

(see “ action.’') 
family ... 

of suit on behalf of minor 

Concealment — 
of birth 

Concubinage — 

agreement for future 


$ 39 > 540 

536, '655 

... 6 29 


1,68 
. 445 

m 

• *59 


Conditional — 

bequests... ... 384,385'' 

transfer of property, 604,. 605'; 

(see “transfer.”)" 

Condonation — 

of conjugal offence, 196, 197, 202, 210 

Conduct — 


unprofessional, 

mukhtar 

Confidential — 

communication. 

communication 


of pleader or 


between, 


adviser and client ... 


395 

103, 400 
legal 
... 400 


Confinement — 

warrant for search of person in 
wrongful ... 281,327,528 

wrongful, and restraint ... 646 

(see 1 ‘ wrongful confinement, " 

“ wrongful restraint.”) 
search for person in ... 647 

Conjugal rights — 
restitution of, 203, 204, 208, 210 

(see “restitution of conjugal 
* rights.”) 

Connivance — 

at adultery, 196, 197, 201, 202, 

• 210, 418 
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Contract— ^ 

foreign ... ... W 4®3 

definition of ... 150,151 

proposal ... ... IS 1 

acceptance ... 151,152 

revocation ... ... 15X 

by letter or telegram, 151, .152 

agreement which is a ... 152 

in writing ... ... 152 

persons competent to make, 152, 153 

by person of unsound mind, 153, 

408, 409 

of minor ... 153, 440, 441 

by a drunken person ... 153 

free consent ... 153,154 

voidable ... 153, 17 r 

void ... ... ... i53 

fraud ... ... 153, 155, 265 

misrepresentation ... 153, 155 

made under coercion ... 154 

or undue influence, 154, 155, 398 

— 400, 628 

or mistake ... ... 157 

unlawful consideration of, 157, 158 

unlawful object of ... 157,158 

immoral... ... 158,159 

injuring third parties, 159, 160 

performance of, 160, 161, 162, , 

.163, 164 

death before performance of 160 
liability of representatives, 160, 161: 
rescission of ... 161, 171, 172 

joint promises ... 161,162 

tender ... ... ... 161 

quasi ... ... ... 164 

remedies in respect of ,. 165 

specific performance of, 165—171 
to transfer immoveable property, 167 
compensation for breach of ... 17 x 
relating to libellous or immoral 
publication ... ..178 

trade usage imported into, 187, 188 

easement acquired by ... 219 

relating to servient heritage ... 224 

donee incompetent to ... 271 

breach of, in horse dealing trans- 
actions ... ... 289 

competency of woman to . .. 297 
of guarantee ... ... 308 

of indemnity, what is ... 308 

(see “ indemnity.”} 
injunction to restrain breach of, 3x4 
(see “injunction.”) 
of life insurance : nature of ... 326 
marine and fire insurance : na- 
ture of ... ... 332 

(see “ insurance.”) 

foreign : limitation in suits on ... 403 
continuing breach of : limitation, 406 
by person of unsound mind ... 408 


Consanguinity- 


table of ... 

Consent— 

free, to contract 

Consideration— 

for agency 

for negotiable instrument 
unlawful _ 1 

agreements without, 
inadequacy of 
grossly inadequate ... 
license granted for ... 
Consignment— 


“goods.”) 

Consolidation— 
of mortgages ... 

Constitution— 

; .Indian ... 

Constituent — 

(see “ banker ”) ... 

Contempt— 

of arbitrator or umpire 
of Court ... 146, 147 . 

nature of the offence 
remedies for ... 

of authority of public servant, 
147— 149 

procedure in certain cases of ... 
powers of j udges and Magistrates, 

Contingent interest — 

of legatee : meaning of 
created on transfer of property : 


.Contract— 

Hindu and Mahomedan law of, 

. . ■ xiv, xv, 

breach of, and tort ... ... 

(see “tort.”) 

law of, in India ... xviii, 

suits arising out of ... 
through agent ... 32 

(see 4 ‘ agent.”) 

implied, by banker ... ... 

breach of : damages, 114, 165, 
as to practice as surgeon 
with Government ... 
by- carrier 

to take shares . ... 135, 

ultra vires ... ... 

by company ... 137. 

usage and custom in 
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breach of promise of marriage, 416 
of service : no specific perfor- 
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of service ... 425-432 

of service : damages for breach 

• • • * . . ... 429 

wrongfully procuring a servant or 
employ 6 to break his ... 431 
breach of, by employ^ : punish- 
ment ... ... ... 433 

of apprenticeship ... 435 

with minor : voidable by minor, 

. 440, 441 

ratification of, by minor after 

; k majority ... ... 441 

implied, by mortgagor ... 452 

(see ‘ ' mortgage. ” j 

of sale ... ... 33^ 3^2 

for sale of immoveable property, 559 
(see sale.”) 

property acquired with notice of 
existing ... 528, 629 

Contractor — 

independent, not a servant 
Contribution— 
none between wrong-doers 
suit for 

to mortgage debt 
suit for, by co-trustee 
Convenience — 
public ; offences affecting, 

(see “ nuisance.”) 

Converts - 

native ; dissolution of marriage 
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... xxiv 
237 
459. 460 
... 629 

473. 474 


and re-marriage of, 
Conveyance 
decree for execution of 
execution of, by seller 

Conviction— 

appeal against 
or acquittal bar to fresh trial 
abatement of appeal 

Co-owners — 
transfer of property by, 
Copyright — 
infringement of, 
meaning of 
of pamphlet 
of letter-press 
of music 

of, maps, charts and plans *** 

of catalogues 

qualities required in copyright 
work & 
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piratical copies 
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immoral publications 
of designs 
(see * 4 designs.”) 
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to divorce suit 
costs payable by ... 

Coroner- 
jurisdiction of 
inquest by 
jury of ... 
warrants issuable by 
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place of business of « 

suits against, for malicious prose- 
cution ... ... 414 

enforcement of public duties of, 
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204 205' ; 
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Costs— 
in suit by pauper ... j. 

(see “pauper.”) 

of suits and applications ... j( 
execution of order relating to ... it 
interest on ... " it 

security for, _ 16, 17, 53, 55, q( 

(see security, ) 

of appeals ... 53, v 

m summary suit ... c/l 

in matrimonial suits, 204, 205* 
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of plaintiff in interpleader suit, 337 
should be stated in decree ... 356 
of mortgagee subsequent to 
decree, • .. ... 463 
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Co-trustee — . 

liability of, on breach of trust, 624,62 
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debtor (non-trader) ... 317 

petition by, for adjudication of 
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Culpable Homicide— 
and murder; distinction between, 491 
Curator- 
in case of succession 
Custody — 
of children 
(see “ guardian.”) 
of lunatic 
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of trade 

nature and history of, 
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construction of 
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requisites of 
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(see “ damages.”) 
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and by Magistrate ... 183* 
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Death— 
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of person who has been fined ... 537 

of co-trustee ... ... 627 
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of one of two -or more joint 
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of legatee before testator, 644, 645 
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mortgaged ... 18 . 

domicile in relation to payment 
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meaning of ... 155, 266 

(see “ fraud.”) 

as to position or circumstances ot 
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Decency — 
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Declaratory decree — 

effect of , ... . ... 358 

when, may be obtained ■* ... 358 

Declaratory suit — 
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ex -parte ... f ... ... 10 
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certified copy of ... ... 12 
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of divorce ... 197, 198 
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of judicial separation ... 203 
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nature of a ... 236, 336 

enforcement of ... 236, 238 — 240 
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transferee of ... 237 
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for specific moveables ... 239 
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right of suit against ... 247 
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compensation for death by action- 
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cedure “ 
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P°J'f s ^ bailiff in execution of, ill 
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execution of, by Collector *'* 21 
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should state costs . 33 2 
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perty ... ... 6 

m suit for redemption of mort- 4 * 
gage ... ... 6 

C °to $ ° f m ° rtgagee subsequent 4 

against Government* or public ^ 
officer : execution... ...544 

Decree-holder 

meaning of ... _ I2 

(see decree.’') 

Deed — 

under seal 

execution of fraudulent 
compulsory registration of tt T 
optional registration of, 
ttme of presentation of, for rcn-is-' 
tration ... ' 

who must present 'for registra- S;>3 
tion 
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effect of registration and non- 
registration of ... kzz 

(see ' 1 registration. ”) ■ ' 5o 

Defamation- 

defamation T o n 

nature of . ’ 9 *94 

remedy against *“ I 

offence of r o n *" 

of deceased person **' 9 ’ 9 

of collection of persons *” 

of companies and associations IQO 

• cxcepttons to definition of 9 
offence 

: imputation for the public good 9 !, xgo 

■ ° P f r°r res P ectln g conduct of 
public. servant ... J tgo 


Defamation— Pa S | ‘ 

opinion respecting conduct cf 
any person touching any n u f 
he question 5 y pub 


rS Sf Jusn-ce Pr0Ceed!n ^ ° f Cou «s 190 

censure,... ... 191 

preference of accusation *" !?! 
imputation for protection of ini J 
terests of person making it, or 
for the public good S ?nT 
conveyance of caution in good 9 

communications regarding cha-’ ^ 
racter of servants? etc. 
punishment for .. "* 192 

civil wrong of *..192 

(see “libel," “ slander.") ”* * 92 
liability of minor for, 44I 

order for destruction of defama- 44 " 
tory matter 
of goods of tradesman 
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Defaulting 

purchaser : re-sale by seller ... S7I 

Defect — 

of title in exchange: right of 
party ... ... & 8 

latent : seller when not respon- 
slblefor ... 289,636 

Defence — 

private... xxiv, 69, 484 

(see “ private defence.") 
mistake (criminal law) 
good faith (criminal law) . . 
accident o misfortune (criminal 
law) ... 

justification, (criminal law) . 4 « 4 
slightness of injury, (criminallaw) 484 
of the body, right of, 14 86, 487 

of property, right of, 488, 480 

provocation (criminal law) ... Li 

private, right of, against act of 
public servant ... ... 

Defendant—- 

directed to appear in person ... 8 

more than one ... ... f, ( q 

appearing on behalf of co-defen- 
dants 

; ex-parte decree against 
appearance of, only 
; deposit by, in satisfaction of 
claim 

death of ]’* 

marriage of female ... 
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Defendant— 

decree against female ... 13 

$ to summary suit ... 95 

effect of substituting or adding 
’ new ; limitation _ ... 4 °7 

minor: guardian ad litem of, 443, 444 
compensation payable to, in Pre- 
sidency Small Cause Court ... 576 

Delivery— 

to bailee 
order for 

of negotiable instrument 
to carrier 

essential to donatio mortis ca usa , 

216,217 

of property in occupation of 


... 3o 
... 85 
... 101 
124 


... 240 
... 512 
... 5 67 
567. 5 6 8 
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tenant 

compulsory, of property 
of part of consignment 
of goods after sale ... 
what constitutes 

place of ... ... 

application for, when necessary 568 

Demand- 

payment on ... ... 105 

Demurrage- 

meaning of ... ... 124 

Denomination — 

sale of goods under: warranty ... 635 

Deposit— 

by defendant in satisfaction of 
claim ... ... ... 13 

in case of civil arrest ... 63 

instead of recognizance or bond, 79 
is a bailment ... ... 80 

faulty goods given in ... 80 

liability of depositary ... 81 

by person not entitled ... 82 

increase or profit from goods in, 82 
expenses of depositary ... 82 

return of goods given in ... 82 
third person claiming goods in... 83 

suit against depositary : limitation , 85 
deprivation of goods in, 85, 86 

(see 44 bailment.") 

with banker v ... 87 

receipts ... * , ... ... 87 

fixed ... ... ... 87 

. with Government Savings Bank, 90, 91 
belonging to minor ... 91 

■ belonging to lunatic ... 91 

. belonging to married woman ... 91 
of money to abide wager: re- 
covery of _ ... ... 269 

in Court of money due on mort- 
gage ... ...460 

: of wills with registrar • ... 555 
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Deposit — > 

in Court of trust property pend- 
ing suit ... ... 629 

Depositions— 

of witnesses : summary trial ... cin 
copies of ... ... 53^ 

Depositor- 

in savings bank ... go, 91 

(see “ deposit. 5 ') 

Deserter— 

European ... ... 234 

application of effects of ... 439 

Desertion — 

of wife ... ... 196, 200, 2or 

adultery with ... ... X96 

meaning of ... 200, 201 

a ground for separation ... 202 

Designs — 

meaning of 

copyright of ... *79, 180 

registration of ... I79 

articles to be marked 4 4 registered* ’ ' 180 
effect of exhibiting unregistered, 
at exhibitions ... ... 180 

suit for infringement of copy- 
right ... l8o 

register of ... 180,181; 

mutation of names in and recti- 
fication of register of, 180, 181 

meaning of 44 proprietor ” of ... 18* 
Destruction— 

°fd°g - ... 213 

of documents ... 480,497 

of place of worship or sacred 

object > ... ... 490 

of unclaimed documents in re- 
gistration office ... -.556 

of goods after sale : buyer must 
bear loss arising from ... 366 

Detention — 

illegal : remedies against by 
habeas corpus, civil action, and 

indictment ... 279, 2 g a 

unlawful, of European British 
subject ... 2 g;, 

order for production of women in 
unlawful ... ... 281 

of goods : liability of minor for"! 442 
(see “ wrongful confinement/* 

“ wrongful restraint/* “ ha- 
beas corpus.") 

Devastation — 

by administrator or executor, 21, 246 
Dewanny — ... 
over Bengal, Behar & Orissa, xv, xvi 
Sudder Adawlut ... xvi 
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Director— f 

of company ... u 7> I3Q , 

removal of ... 

liability of 
authority of 
delinquent 

profit made by: fiduciary posi- 
tion of 

Disaffection— 

exciting 
■Discharge — 
of insolvent 

final, of trader in insolvency 
procedure in making final order "of, 
final, of non-trader : insolvency : 
effect of order of ... 

(see ‘‘ insolvency.”) 
of next friend • or • guardian ad 
■ litem ... ... ■ 

of accused ... ro 2 

Disclosure — ... 
of official secrets ... 
of trade secrets, secrets of title, 

'. or other important secrets 
injunction against ... 588, 

Disease— 

unlawful and negligent act likely 
to spread 

■ Dishonour — 

holder after ... ] 

. of bill, note, or cheque, 107, 108 ] 
notice of ... ' 3 

requisites of notice of 108 1 
effect of notice of ... ’ 2 

when no notice of, necessary ... j 

compensation for ... t 

protest for ... 

Dismissal— 

from service : wrongful, 42 6, 4 
from service : grounds of ... J 
Dispaupering— 

(see “ pauper.”) 

Dispute- 

concerning easements : breach of 
the peace : procedure ... 22 
about land : breach of the peace** 
procedure... KJ 

Dissolution — 

partnership : rule as to 
of partnership : when Court mav 
order ... ... J 

of partnership by consent : wind- 5 

■ ' m g. up . . .. ■,.■■■ 

^^fter an< ^ ^ a ^fries partners y * 
be given S ° l 

■ to customers , . 


^ujusiment of accounts after 
(see “partnership.”) 

Distraint— 

iu Pre sidency SmallCauseCo 

claim to goods seized by stran 
(see “distress.”' ^ 
Distress— 
no, for rent after 
remove ’ ' 
avoid ’ , 
in Pr 


vesting ord( 

abby tenant of furnitui 

sidency Small Cause Cc 

property which may be seizef 
claim to goods seized by stran 
application to discharge or 
pend warrant 
Distribution— 

of estate on intestacy, 2 

District- 

property situate in more than < 
Judge (see “judge.”) 

Disturbance— 

of easement ... xxii ; , 
injunction against 
from: nuisance •• 

Dividend — 
on assets of insolvent 
apportionment of, on transfer 
Divorce— 

threatening petitioner for 
English and Indian law of 
jurisdiction to grant 
petition by husband, I( 

petition by wife ... XQ ~ It 
co-respondent • 

grounds for **,' K 

aid and connivance 1* 106 
condonation ... ~ 

intervention *’* ’ 

decree of ’ * * * 

cruelty : ” meaning of, xc s 

‘ desertion meaning of. on 
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Dog— » 

meaning of “scienter” ... 21s 

negligence in keeping ... 212 

destruction of ... ... ... 212 

criminal negligence with respect 
to ... ... 213 

mischief to ... ... 213 

watch ... ... 213 

Donatio mortis causa — 
meaning and nature of ... .216 

law of ... ... 216 

distinguished from legacy ... 216 

delivery essential to..'. 216, 217 

sufficient delivery : meaning of ... 217 

what may be given ... ... 217 

subject to debts of donor ... 217 

provisions relating to gifts do not 
relate to ..f ' ... ... 271 

Doors — 

passage of air to ... ... 226 

pass with transfer of house ... 601 

Drainage — 

obstruction to public : offence of 
causing ... **-447 

defective: nuisance... ... 472 

Drawee — 

of cheque .. ... ... 91 

of bill of exchange ... 97, 99, 100 

in case of need ... 98, 101 

Drawer — 

of cheque ... ... 91 

of bill of exchange ... 97, 98 ,113 

liability of ... ... 98 

defences to suit against 98 

must give duplicate bill ... 113 

Driving — 

negligent : liability ... 432, 433 

rash or negligent ... ... 474 

(see “coachman.”) 

Drink — 

or food : adulteration of ... 473 
or food noxious to health : sale of, 473 
adulterated: order for destruc- 
tion of ... 538 

Drugs — 

adulteration of ... 473. 474 

adulterated or imitation : sale of, 474 
adulterated: order for destrue- 
■ ' tion of . / : ... 538 

Druggist- 

negligence of ... ... 400 

Drunkenness - 

in the case of contract ... 153 

not legal cruelty ... .,.200 


>y ... 155 . 400 

...400 

tninal law) ... 4 s S 
il practitioner, 'j 


an in suit ... 

Suction of, in suit 
nd other -books 
to produce ... * 66 

jing of, registrar of com- 


to prevent produc- 
:nce ... ... 480 

or injury to ... 497 

when compulsory, 551 


who must present tor registration, 554 
effect of registration and non-re- 
gistration ... 555 . 556 

(see “ registration”) 

Domestic — 

servants ... 426—429 

service : law regulating, 426, 427 
service : rights and liabilities inci- 
dental to ^ ... 427, 428 

Domicile— 

definition of _ ... ... 214 

acquisition of ... ...214 

of minors ... ... 214 

of women ... ... 214 

of lunatic ... ... 214 

special mode of acquiring, 214, 215 
in relation to succession to im- 
moveable property ... 215 

and moveable property ... 2 15 

in relation, to the law of adminis- 
tration ... 215, 249 

and of payment of debts ... 215 
transfer of assets to country of . .. 255 
marriageof personshaving Indian, 293 
marriage of persons having Eng- 
lish or non-Indian ... 293 

marriage of persons of whom 
one has an Indian ... 293 

in India : age of majority ... 440 

Dominant- 

heritage ... 219, 224 

owner ... ... 219 

(.see “Easement”) 

Dog — 

ferocious, dangerous or mis- 
chievous ... ... 212 

’injury caused by ... ... 212 

action for such injury ... 2x2 




Drunkenness — ( 

n0 tkfns nCe ^ CriniinaI iaw ) : excep- 
will made under “* 4°9 

6 39 


Dumb 

person : evidence of 
deaf or blind persons : wills of.’’* 639 
Duress- 

distinguished from coercion ... r<54 
Dwelling-house — 

transfer of share of : joint family, 609 
Darnings — 

of woman gained in trade 2Q r 

a °affect!ng ° f “ ? 

Easement— 365 ’ 

SSfe* - 22 9 

nature of w 2lg 2I *’ 2I 9 

in gross... 2l8 > 2 I 9> 220 

English and Indian Yaw of 

distinguished from natural rights, 218 

dominant heritage . 2I9> 

servient heritage ” *** 219 

permanent **’ *** 21 9 

temporary * * *..219 

conditional ’** *” 21 9 

of necessity *’* 21 9 

acquisition^, 219, 2 ~ 20 9 ; Jf 222 

of light and air, ** 

distinguished from licenses 223 ’ ff 
classes of ”* 

Of way, 221, 222, 224, 2«; 226 

to prevent buildfng 2 .? 3 ’ 324 ’ ff 

SfflKicf- 223 iit~ 

creation of 22 ~’ 22 4 

extinction of **• 222 

^r entof - 222 .-3.32 4 -,s 

sr ::: 

exercise of right I” d 4 *!? 
increase of t 22 4 

of privacy *v 226 

disputes concerning;" ' S 

injunction to restrain ’disturbance 

abatement of o&trucrion to § 229 

suits relating to and note. 

of fishery S ... 22 9 

7 *•* 261, 263 


Easement — Page, 

cannot^be ^±3^ ~ 55 * 


xi et 543 
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dominant heritage P ‘ from 
passes with transfer of land 
East India— 601 

company 

Ecclesiastical— 

law 

Ejectment— 
suit : possession 
title in suit for 

Election — . 

on bequest by will 
on transfer of property 

Elephants— 

wild 

Employe— 

(see “ master,’’ “ servant.") 

| Employer- 

remedies Of, in r\f «,„• • 

breach of contract ° fCnminal 
and Workmen’s Act 
(see “master," “servant.”) 

Endowment- 

religious 

__ ••• c 

Enemy — 

alien 

Enquiry— 

0 r cS) PlaCe0f ^nmmalPro. 

Entry — *** 

in pass book 

^charge by Judge of High * 

Envoy— '* : . f *\^ 

suit against 

arrest of *** *•* 4 

execution against property of "! 1 
Escape— * 

of prisoner: offence of allowing. 
Estate — 545 . 54 * 

administration of 
insufficient to pay w’acv 

distribm* : ad f inist ration of " S3 ’ 3 2 - 
distabution of, on intestacy, 34 i_ 

S" ,n c ase bf succession 34 .. 

ofriZ must P a y any arrears 347 

of P n°rt erty dUe °" 387 

administration, or otherwise ... 519 
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Hstate— 

appointment, of receiver of ... 549 
.(see ‘‘property," “transfer.”) 

Evidence— 

failure or ; refusal to give 58, 66, 

146—148 

banker’s books ... ... 89 

in regard to negotiable instru- 
ments ... iio, 1 12 

of .account stated ... ... 113 

of. shipment ... * ... 123 

of copyright ... ... 176 

of identity of printer or pub- 
lisher ... 178, 179 

taken in inquest ... ...182 

;; of. custom* ■... ... ... 187 

of mercantile usage ...188 

of defamation ... 189 

of libel ... ... 192 

of .slander ... ... 194 

in action for injury caused by a 
'dog. ... ... 212 

of .ancient lights ... ...227 

communica tions during marriage, 300 
communications made to, and 

with legal adviser 399, 400 

n suit for necessaries supplied 
to minor ... ... 441 

of child witness ... ... 442 

persons giving, bound to state 
truth ... ... 479 

of offence committed ; causing 
disappearance of ... ... 480 

known to be false; offence of 
using ... ... 480 

fabricating false ... ...480 

offence of giving. false ... 480 

other offences relating to ...480 

statements of witnesses ; privilege j 
. 480,481 

incriminating answer given by 
witness ... ... 48X [ 

of accomplice ... */ 481 

of husband or wife in matrimo- 
nial suits ... 481,482 

of co-respondent ... 481, 482 

of child, dumb person, or lunatic, 481 
who may testify ... ... 

no particular number of witnesses 
•required for proof of fact ... 481 
of title; possession ... ... 312 

no necessity to record, in sum- 
mary trial : exception .... 533 

European— 

soldiers’ deposits ... QI ■ 

t™l of ... ;; a % 

ragrant-... ... 233,234 

importers of ... J ; 

in charge of animals 234 

WHB 


European — ♦ 

deserters 

Br jtish subject (see’"- European 
British subject.”) 

European British Subject— 

meaning of 

what Magistrates may try */ 
vagrant ... 

sentence on ... 230 

what Sessions’ Judges may try . 
jury and assessors in trial of, 231 
ana native jointly accused ' , * 
claim to be dealt with as an .. 
habeas corpus 
appeal by 

Justice of the Peace’.*/, 
offence committed out of , British 
India by 

minor — 272 

unlawful detention of ...’ 

not domiciled in India; age of 
majority 

Equitable- 

mortgage 
Examination — 

of witnesses in suit ... 
of witnesses in trial . . . 53S— 

of accused by committing Magis- 

Exqhange — 

definition of 

registration of , 

‘ . (see “ registration.”) 
rights and liabilities of parties to, : 
of money 

Exclusive privilege- 

copyright ; ■ 

■designs ... ... j 

of inventor ... "./. i 

extension of ... */ ‘ 

Execution — 
against female defendant 
of order relating to costs 
against prince, chief, ambassa- 
dor, envoy 

of. decree during appeal 
, against public officer 
.attachment in, of decree 
-Of decree for restitution of con- 
jugal rights. , ... 204, 5 

nature of ... ... 236, 238, 5 

application for ... 236* 

by transferee of decree ... 5 

against legal representative ... "5 
stay of ... ... w . s 

immediate */ a 

decree for, of conveyances and 
endorsements ... ... 5 
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conduct of -ssEtes M 

stay of sales in ... 

officers concerned in sales in t [[ 
sales .in, of decree : formalities . ! * 
f :' sa * e m » of immoveable property * 

< : irregularity ... 

what Courts may order sale of 
. land in 

: postponement of sale of immove- 
; \ able, property in ... 
irregularity in sale of moveable 
property in . ... 

. • purchaser of, .property sold in • 
resistance to, ... 240*' 

, of -decree ; person dispossessed* 
of property in ... . 

resistance to , ... ; 

resistance to bailiff in* , *’* ] 

Of decree of Appellate Court i 

of decrees by Collector *** ) 
powers of bailiff in ... ” i 

of decree against Government or - 
public officer ... £ 

suspension of* (Presidency Smaii ' 
. Cause Court) ... c 

digress (Presidency Small Cause ” 

Court) 

of unprivileged will “ *** J 

Executive — 

officers ; liability of ... 5 

Executor— 

duties of 20, 248, 240, r 

meaning of an ... 2 

and administration grant- 

. renunciation by S f 5 ? 

action by or against * ^ , 

joinder of claims by or against " 

*&*<*..<* death of depositor 
v at Savings Bank ... n 

liability Of, on bills, notes, and 9 

cheques 4 .; 

nature of office of *** ° 

who may be . . ... ••• 24 

refusal of, to act * “* 241 

law. relating to executors .** ± 

Hindu ... *** ** 4 

Jain - a + 6 - a 4< 

Sikh ... - - 

Muhammadan '7 *f, 

Buddhist *•* if' 

necessity of probate"* 4 '3 

powers of **• 

appointment of g 47> 

son tort *** 247 

Power of disposition bf *** 


Executor — P; 

.■ .power of, to sue 

death of one of several *“ 
power of, where several **' 
purchases by *•. 

order of payment of debts 
expenses by ... anci 
application of pronertv 
domicile not.in^rhis^Ind f 11 

payment of debts by nd '*» 
l” h "i , ’" rf '"devastation 49 ' 

. , - assets by 

suit by, for compensation for 
’-enable wrong, 2 cn 
against, for wrongs' 
lifetime of c £ 


liability of, for 
distribution gf ■ 
suit by, for < 

j ? ea tb by actionable 
suits by and \ ' 

committed in 
ceased 
bequests to 
assent of, to legacy 

in mgacy yt °- ° n .P~o 
when to deliver legacy *" 

^^fTsSinlnS 61 ^ 

lla tice ty ° f ’ t0 provi< * e for a Ppre'n- 

release of 'debt by one of seve^ 

: “, tors l ° m J' ur y of others 

grant of probate to... CT _ 

■ ;} °i ^ a nt of probate to 

death of, after grant of probate,* 

fi?p llC K 10n b , y ’ for P robat e 520, 

failure by, to keep accounts 

stands m fiduciary relation : ad- 
vantage gained by 
may hand over property belong- 

*5? lnfant °r lunatic to Offi- 
cial Trustee ... 

(see “administration/* 
‘'legacy/' •* bequest/' “nro- 
- bate/’ “ wills/') F 

Executrix- 
powers of 

Exhibition- 

effect of public use or knowledge 
of invention after admission 
to an ... 

Expenses— 

of complainant and witnesses, 
‘{criminal trial) ... J, 

or compensation; payment of,* * 
out of fine 

Ex-parte— 
suit or application 
decree ... 


meaning of, 10 
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Explosive— t 

or fire: mischief by ... 447. 44^ 

• or fire ; negligent conduct with 
respect to 

Exposure — 

and abandonment of child 

Extortion— 

offence of 


474 


- 493 


494 


Factors— 

lien of V 

Factory— . . 
definition of ... 

hours of work of children m 

certifying surgeons ... 
duties oh inspector of 
children employed in 
what fencing necessary in 
4 notice of occupation of, to be 

given •** 2 57 

accident in ; notice of, to be given, 257 
employment in two factories : • 
working hours ... •• 257 

hours of employment of women 
in - 2 57 

liability of occupier of, for breaches 
under Factory Act ... 258 

False— 

statement on oath to public 
servant ' ... ... *47 

statement in declaration receiv- 
able as evidence ... ... 480 

using as true such declaration 
known to be ... ... 480 

weight or measure ... ... 490, 

trade description ... ... 594 ; 

(see “ trade description.”) 
charge (see “false charge.”) 
.'"'/'^"evidence (see “false evidence. ’) 
information (see “false infor- 
mation.”) 

imprisonment (see 4 1 false im- 
prisonment”) 

personation (see “ false per- 
sonation.”) 

False charge— 

of offence; penalty ... ... 413 

proof necessary for conviction of 
offence of bringing . .. 4x3 

(see ‘ ‘ malicious prosecution. ” ) 
False evidence— 
offence of giving ... .,, 480 

offence of fabricating . 
giving or fabricating, with intent 
to procure conviction of 
tal offence, etc 
using 
(see 


False information- 

furnishing 

with intent to cause public ser- 
vant to use power to injury of 
another n 

giving, respecting an 
committed #i . 4 i 4] 

giving, touching o ff e n c e . 1 0 

screen offender ... 

False imprisonment — 

liability of minor for wrong of, 

■ 441 1 646 

meaning of ... ... 646 

(see * ‘ wrongful confinement. ” j • 

False personation — 

for purpose of any suit or pro- 
feeding ... ... 4I4 

of juror or assessor 
cheating by ... 

of public servant ... *’] 

Family— - 

wrongs affecting personal rela- 
tions in the ... xXii, xxiii 
compromises 
custom of ... 

Farcy- 

common and water 
in horses, ponies, mules, etc 

Father — 

custody of children ... 206, 494 

appointment of guardian by, 272, 639 
adverse claims of mother and ... 274 
share of, on intestacy, 341—344 
share of, on intestacy (Parsi) 345—347 
power of, to bind son as 
prentice 

Fees— 

on application for patent 
and costs, (Presidency 
Cause Courts) 

Fencing — 

in factories ... 

of tank, well, or excavation 

Ferry- 

classification of ferries 
private ... 
remedies for 
right of 
considered as 


Ferocious— 
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Fiduciary- 

position : undue influence by per- 
son in... ... XS4, 155 

position : profit made by person in 628 
(see “ trusts,") 

Final discharge- 
insolvency ; procedure in mak- 
ing order of ... ...320 

of insolvent trader ... 320 

effect of order of ... ... 320 

of insolvent non-trader ... 320 

effect of order of ... ... 320 

(see “ discharge.") 

Finder— 

of goods ... ... 83 

rights and duties of... 83, 165, 495 

of property : right of, to posses- 
sion ... _ ... ... 510 

Fine— 

for- failure to give evidence or to 
produce document ... 66 

for assault ... ... 70 

imposed by coroner ... 183 

for defamation ... ... 192 

for breach of factory rules, 257, 258 
imposed under Fisheries Act ...263 
imposed on juror ... 359, 361 

imposed on legal practitioner ... 396 
for mischief ... ... 447 

for nuisance ... 476, 477 

a punishment for offences ... 483 
(see “ offences.") 

death of person fined ... 537 

payment of compensation or ex- 
penses out of ... ... 539 

for infringement of Merchandize 
Marks Act, ... 594—599 

for cattle-trespass ... ... 619 

on .owner and. occupier of land . . . 634 
for affray ... ... 634 

Fire-- 
insurance : nature of contract ... 332 
(see ‘ ‘ insurance." ) 

on property leased ... ... 371 

or explosive ; offence of causing 
. injury by ... 447.448 

negligent conduct with respect 
to ... ... ... 474 

Firm — 

- of solicitors : liability of members 
l°{ ... .... ... 398 

. .change of: revocation of contmu- 
'Jng guarantee ... ... 505 

^ood-will of ... ... 590 

right to use of trade name, 589, 590 
■ “buj&jess, " “ partner- 

ship, M “tr^d0.") 


Fishery— 

prescriptive right of 2Iq 

right of public to, in territorial 
•waters ■ ■ ■ , M 

in navigable river ... v*\ 

in river ; change of channel 

right of, by grant ... 

right of, in non-navigable rivers! 
in- stream between two estates 
remedy for disturbance of right 
• .»*** •** 262, 

irr ponds, tanks, and lakes; right 
of, ... ... ” 

Fisheries Act ... 

angling with rod and line 
easements of ... ... 263, 

julkur rights ... ■ ”* 

Fixtures — 

what are ... 372, note 

Food — 

or drink noxious to health: sale 
°f ••• . ••• ...'473.’ 

or drink : adulteration of ... 473 

adulterated : order for destruc- 
tion of ... ... 533 

Force — 

criminal ... xxii, 69, 633 

marriage effected by ... 203 

exercised in right of private de- 
fence ... 69, 486, 487 
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,263 ■ 

262. 

263 
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Foreclosure — 

suit for ... 2,460,461 

and sale (mortgage) ... 453 

sale and redemption of mort- 
gaged property : suits for, 460, 461 
suit : decree and procedure in 460,461: 


Foreign — 

Court : meaning of ... 6 

judgment ... ... 6 

suit pending in, Court ... 6 

country: debtor residing in or 
property situate in ... 18 

negotiable instrument ... 94 

bill : protest of ... ... 113 

contracts ... ... 150 

contract : limitation in suit on ... 403 

Foreigners — 

Act relating to ... ... 46 

(.see “ aliens.") 


Foreshore — 

of non-navigable river : ownership, 557 
of .tidal navigable river belongs 
to Government ... * ... 537 
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Forfeiture— 

of lease ... ... ...374 

waived by acceptance of rent ...374 
of property for offence ... 483 

of goods under Merchandize 595 
' Marks Act . ... 

Forgery— 

of indorsement on cheque ... 92 

of name of drawer of bill ... 98 

of indorsement of neg9tiable 
instrument ... 99, 104 

of registry of marriage ... 417 

Fraud- 

civil wrong of ... xxiii, 265 
foreign judgment obtained by ... 6 

of agent ... 42, 266 

by party to arbitration ... 59 

goods or documents obtained by, 85 
signing negotiable instrument 
'through ... ... 98 

in transfer of negotiable instru- 
ment ... ... ... 101 

contract caused by ... 153, 155, 170 

constructive ... 154, 155 

agreements in fraud of creditors, 157 
remedies in case of contract 
caused by ‘ ... ... 165 

marriage obtained by ... 203 

right of action for ... ... 265 

ground of right of action 265, 266 
of servant ... 266, 432 

lapse of time no bar to remedy 
for ... ... 266,405 

in horse-dealing transactions: 

right of action in cases of, 289, 290 
of insolvent ... 319 — 321 

liability of minor for, ' 441, 442 

making of will caused by, 639, 640 

Fraudulent--^ 

bargains, 129,. 155, 266, 398—400, 442 
transfer of property, 496, 497, 6io, 6r 1 
Freedom — 

of the person ; wrong affecting, xxii 
of the person: nature of right, 646, 647 
(see 14 habeas corpus.”) 

Friend- 

alien ... 

next. •» ... 4 

(see “ next friend.”) 24 

Gambling — 

in litigation .... I2g 

private and public ... .**.*267 

loan. for purpose of ... 269 

(see “ wager,” “betting.”) 

Game- 

protection Of ... , 4 Q 

breeding season of ... JJ 


Game- 

prohibition of possession of, or sale 
of, during breeding season ... 49 

Gaming — 

public and private ... 267 

Gift- 

ineffectual testamentary ... 216 

death-bed ... 216, 217 

of bank note ... ... 217 

of Government paper ... 217 

of mortgage debt . . . * .’ 217 

of policy of insurance ... 217 

of promissory note ... .,. 217 

of bill of exchange... ... 217 

of title deeds ... ... 217 

of cheque or draft ... ... 217 

subject to debts of donor ... 217 

inter vivos ... ... 217 

(see “donatio mortis causa.”) 
definition of ... ... 270 

acceptance of ... ... 270 

suspension and revocation of, 270, 271 
essentials of ... ... a 7 o 

of future property ... .*.[ 270 

of immoveable property ... 270 

mode of transfer : registration, 270, 551 
acceptance of, by some only of the 
donees ... ... 270 

onerous ... 271 

of donor’s whole property ... 271 

to attesting witness to will, or to 
husband or wife of witness, 

642, 643 

Glanders— 

in horses, ponies, mules, &c., 287,290 
bringing horse suffering from, 
into public place : offence ... 473 

Goods — 

trespass to ... xxiii, 612 

shipment of ... ... 12 % 

bailment of (see “bailment.”) 
meaning of ... ... 363 

sale of ... 363 et seq. 

ascertained ... 563,564 

not yet ascertained ... 564, 565 

ascertainment of ... 565, 566 

injury to, or loss of, aftersale ... 566 
delivery of ... 567, 568, 571. 

stoppage in transitu : when deem- 
ed to be in transit 569, 570 

ordered sent with others not or- 
dered ...571 

defaulting purchaser of : re-sale 
by seller ... ... ^ 

sold : wrongful refusal to accept 571 
sale of, by auction ... ... 5:73 

distraint: Presidency Small Cause ~ 

. Courts C77, <7.8 
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Goods — ^ 

title conveyed by seller of, to 

bu / e . r ... 583,584 

restriction on liberty of selling 
particular ... ... 589 

' imitation of particular mode of 
packing : injunction ...590 

using false trade-mark or proper- 
ty mark on- ... 594,595 

making false mark on any re- 
ceptacle for ... ... 596 

trade^description of, 594, 596— 599 
forfeiture of, after conviction for 
using, &c., false trade-mark, 

... 598 

sale of, under particular denomi- 
nation ... ... 6^5 

ordered for particular purpose .. 635 
sale of, of well-known ascertained 
\ kind ... ... 635 

latent defect in ... ... 636 

■ marked ... '”637 

' (see “sale” "seller,” "buyer,” 
"stoppage in transit” "title” 

1 "trade,” "trade-mark” 
warranty.”) 

Good faith — 

of pawnee ... ... g^ 

. in transfer of negotiable instru- 
' merit ... ... I0I 

, of holder for value ... ... 104 

statements made in... ... 190 

(see " defamation.”) 
meaning of (criminal law) ... 483 

Good-will— 

part of partnership assets ... 506 

sale of : former customers ... 506 

does not survive ... ... 506 

agreement not to carry on busi- 
; ness of which the, is sold ... 588 

of business : meaning of ... 590 

trade-mark passes with ... 593 

Government— 

of India transferred from East 
; India Company to Crown, xiii, 543 
, act of State ... xxiii, 543 

. agent for ... ... "44 

contract with ... ...115 

"pensioner ... ... 507 

. of India : suits against, 543* 544 
or public officer : decree against, 544 
or public officer: execution of 
decree against ... 544 

; (see " public officer.”) 

Governor — 

of Madras and Council ... xx 
'• of Bombay and Council ... xx 


Governor-General — ^ J . 

first nomination of ... _ 

Council of, xii, xiv, xvi, xvii'i, xix 
power of legislation of ... xv \ 

agents to the ... * sx 

and Viceroy ... xx xxi 

Grain— 

of agriculturist: attachment ... 72 
Grand-children— 

, shares of? on intestacy 341—344 

shares of, on intestacy (Farsi s') 

345 347 

Grand-parents — 

shares of, on intestacy, 341—344 

shares of, on intestacy (PaT, -sis) 

345~347 

Grant — 

of administration 20—31 

(see "administration.”) 
of probate ... 517—52.1 

Grievous Hurt- 

definition of ... ... 291 

(see "hurt.”) 

Guardian — 


undue influence of ... 155, 628 

and ward : law of ... X 272 

appointment of, by parents ... 272 
appointment of, by Court ... 272 
who can apply for appointment of 273 
application for appointment of : 

where to be made... ... 273 

order for protection of person and 
property pending hearing, 273, 274 
duties and rights of... ... 274 

mother joint ... ... 274 

adverse claims of father and 
mother ... ■ ... 274 

appointment of several .,.274 

appointment of separate, of 

person and property .,. 274 

of person; duties and rights of ... 275 
removal of ward **• 275 

of property : rights and duties of, 275 
of property : suits against ■ 276;:' 

death of one of several joint guar- 
: dians ' . . '... ■■ .....e/S;'' 

termination of guardianship 277 
removal of ... ... 2 77 

misconduct of ... ... 277 

disagreement amongst guardians, 277 
order regulating conduct of ... 277 
of lunatic - - ... 410— 412 

power of, to bind child appren- 
tice ... ... ... 434 

“ lawful,” : definition of ... 494 
appointment of, by will ... 639 
ad litem (see "guardian ad litem") 

(see "ward.”) 
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Guardian ad litem— 
to represent minor defendant m 

suit *•* 443 

appointment of ... - 444 

who may be appointed ... 444 

removal of ... ••• 444 

effect of order obtained without, 444 
powers of - ... ••• 445 

Guardian and ward- 
law of ... * 2 7 2 

Guardianship- 

claims, of parents to ... 274 

termination of ... ... 277 

kidnapping from lawful ... 494 

(see “ guardian. ’‘) 

'.■'Guarantee — 

, company limited by ' ... *34 

contract of: what is a ... 3° 8 

consideration for ... ... 308 

liability of surety ... ... 309 

continuing ... ... 309 

private agreement between co- 
sureties v ... ... 3°9 

discharge of surety from liability, 310 
right of surety on payment or per- 
formance ... ... 311 

when invalid ... ... 3 11 

indemnification of surety .. 31 1 

contribution between co-sureties 31 1 
continuing: revocation of, by 
change in firm ... ... S°5 

Habeas Corpus — 

habeas corpus ... 279 — 281 

remedy against deprivation of 
liberty... ... ... 279 

nature of writ of ... ... 279 

object of ... ... 279 

on whose behalf issued ... 279 

to whom addressed ... ... 279 

plenary jurisdiction of High 
Court to issue writ of ... 279 
directions in the nature of, 279, 280 
unlawful detention of European 

British subject ... ... 280 

search for persons wrongfully 
confined ... 280, 281, 647 

unlawful detention of women ... 281 

Harbouring— 

deserters and offenders 300, 480 
Health— 

property transferred for benefit 
of public ... ... X3 X 

of wife ... ... !** 198 

obstruction of passage of air in- 
jurious to ... 229 and note 

public: offences affecting, 473, 474, 47c 
(see “ nuisance,”) 
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Heir — 

joinder of claims by Or against, 30, 31 
on intestacy (see “intestacy/’) , 
33 8 —347 

Heritage — 

dominant ... 219,224 

servrent ... • 219,224, 225, 226. 

High Courts— 

establishment of ... xvii, xviii 
law administered in . . . ... xviii , 

jurisdiction of xviii, r, 2, 50, 51, 

. , . 529.53 3—537 

civil procedure m ... .... 51 

sentence which, may pass ... 526 
trial before ... 534, 535 

power of, to enforce public duties ■ 
of public servants, inferior 
Courts, and corporations, 544, 545 
reference to, from Small Cause 
Court (Presidency) ... 577 

Highways — 

highways ... 282—285- 

kinds of ... / ... ... 282 

definition of ... 282, 283 

origin of ... ... 282 

dedication of ... ... 283 

navigable rivers and ferries ... 283 
“ once a highway always a high- 
way ” ... < ... ... 2S3 

rights in soil -of public roads 

283, 284 

suits and remedies in respect of... 284 
obstruction of *“ ... ..,284. 

processions on ... 284,285 

Hindu— 

law* Xiv— xvii, xxi, xxii, 150, 186, 

600,621 

executor and administrator, 20, 22— 
25, 246, 248 

rule of damdupai ... ... 150 

probate or administration 
granted to ... ... 246 

mortgagor, or mortgagee 455, 466 
undivided family : income-tax ,. t 302 
widow and family : waste by ... 315 


widow : transfer by ... ...607 

transfer by co-owner, 608, 609 

trusts ... ... ... 621 

wiil by ... 638,645 

Hire — 

a bailment ... 8 q 

faults in goods lent on 81 

care to be taken by bailee 81 

liability of bailee ... ... 81 

unauthorized use of goods lent on, 81 
by bailor not entitled 8» 

increase or profit from goods lent 


INDEX. 



Hire- 

return of goods 
claims of third parties 
wrongful deprivation of use oi 

possession ... g 

of _animals, vehicles, boats anc 
furniture 
Hiring— 
for personal service... 

(see “master,” “servant.”) 
History — - 

criticism of dead person in an ... 
Holder — 

exclusion of liability by 
of negotiable instrument ... 

“m due course” ... 

Holidays — 

negotiable instruments at matu- 
rity on 
in factories 

Homicide— 

culpable, and murder, 401 

on provocation ... 402’ 

caused by unwarranted exercise 
of right of private defence ... 

by public servant or person aiding 
public servant 

without premeditation, 4 qi 

by consent ... 

Hooghly— 

established 
Horses — 
cruelty to 
mischief to 

meaning of 14 soundness ” and 
“ unsoundness ” in 
meaning of “ vice ” in 
examples of unsoundness in 
glanders and farcy in, 287, 288,’ 

examples of vice in ' 

warranties: general, qualified’ 
unlimited ... 2 qq , 

patent defects in ... M 

seller when not responsible for ' 

latent defects in ... 280, ( 

action for fraud or breach of war- 
ranty in respect of , 

(see “warranty.”) 
damages in case of breach of 
, warranty - ... a8 

negligent and careless driving of, 4 
bringing glandered horse into 
public place' .. . 

rash riding or driving of, so as 
tt> endanger life or to cause 

4. “wr- ..... 


Horse-racing 

horse-racing 

betting at *** — 269 

Hotch-pot — 2 ^ 

description of 

House— "• 340 

of agriculturist 

trespass *” *;• 7* 

breaking *’* 4°o, 617 

what passes with transfer of 4 ' 
tiansferee of share of dwelling-'*” 

ed'fami^ 0 "®' ‘° 811 un<4 * v id- 

Hundi- - 609 

summary suit on 

joinder of parties in’suit on 1 
of company . "* 

Hurt— *’* 13 

hurt 

definition of */; 

“grievous” —291 

emasculation **’ 2 9* 

offence of causing **’ 

by dangerous weapons *" 21 
to extort property or confession'* Z 
administering drug to woman 9 
to excite sexual passion 2 ot 

to deter public servant from duty 291 

acts endangering life or the per- 
sonal safety of others 2 cn 

causing hurt or grievous hurt by ■ 
such an act ... ; ^ 

article of dangerous nature sent J 
by carrier , 

Husband— * *" 

administration granted to ... ^ 
petition for divorce by Tn - 

cruelty of „f 

desertion by . ... 196,200,201 

communication of venereal dis- 
ease by ... T 

taking away of child by Z 

connivance by ... 201,202,418 

petition for separation by ... 202 
and for restitution of conjugal 

r ^ hts ... ... 20? 

petition for declaration of nullity 
of marriage by ... ... 

lunatic ... ... 202 

impotency of ... ... a 2 

alimony payable by 205, 206 

settlements for benefit of ... 20$ 
custody of children, 20 6, 20 7, 274.404 
liability of, for ante-nuptial debts, 296 
rights of property of 202, 204 

insurance by ... _ wj 

share of, on intestacy 2 <36, ^41— <146 
liability of, for wife’s debts **97, 298 
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Illness — ■'* 

of servant ... ... ... 430 

will made during : ... 639 

Imitation — 

of copyright design ... 180 

of particular mode of packing 
goods: injunction... ... 590 

colourable, of trade-mark . 391, 592 

Immoral — 

contract ... 158, 159 

pictures... ... ... 159 

book ... ... ... 174 

custom ... ... ... 187 

bequest on, condition ... 384 

conduct of servant ... ... 430 

condition invalidates transfer of 
property ... ..604 

Immoveable property — 

suits for ... 1, 2, 510, 511, 574 

within jurisdiction of different 
Courts ... ... 3 

situate in different districts ... 3 

“ mesne profits” of... ... 12 

may be held by aliens ... 46 

attachment of ... ■•<■ 74 

succession to ... ... 215 

meaning of ... ... 215 

decree for ... 239, 240 

delivery of, in occupancy of 
tenant ... ... 240 

gift of ... ... 270, 551 

lease of... ... 370.551 

mortgage of ' ... 449. 55 1 

possession of ... ... 510 

dispute concerning : breach of 
the peace ... 513, 514 

receiver of ... ... 549 

registration of instruments re- 
lating to ... ... 55* 

sale of ... ... ... 559 

title- to ... 584, 585 

rent bond Jide paid to holder ' 
under defective title ... 586 

improvements made by such 
holders ... ... 586 

transfer of ... 600, 606 

trespass to ... ... 612 

trust of ... • ... ... 622 

Implements — 

of agriculturist ... 72 

Importer — ■ ■ 

of Europeans ... ...234 

Impounding — 

of cattle : cattle trespass 6x8, 619 

Imprisonment — 

■ ' and arrest ' . .. y 7. 63 

of judgment-debtor ... ... 64 


Page, 

Husband— 

protection order against 298, 299 
order on, for maintenance of wife 
and children ... 2 99 

nosition of, after judicial sepaia- 

F tion 2 98 

as witness _ ... ... 3°° 

rape by, on wife ... ... 3°° 

of offender : harbouring _ ... 3°° 

estate of: exclusion of widow 
from share of ... * ... 34 x 

absent for seven years ... 4*7 

prosecution for adultery by, 418, 419 
witness in matrimonial suit ... 481 

' of attesting witness to will, 642, 643 
compounding adultery, 655 appendix. 
(see * husband & wife” & 
“wife,” “marriage,” 

“ married woman,” “native 
convert,” “Parsi.”) 

Husband and wife- 

domiciled in British India: rights 
of property of ... ... 293 

one of whom has an Indian 
domicile ... ... 293 

having an English or non-Indian 
domicile ... 293, 294 

law in England relating to ... 294 
law in India relating to ... 294 

position of, after judicial separa- 
tion ... ... ... 298 

communications between, during 
marriage ... ... 300 

provisions of Penal Code relating 

to ... t ... ... 300 

presumption relating to, in crimi- 
nal law ... ... 300 

as witnesses ... ... 300 

separation deeds between ...416 
offences relating to marriage ... 417 
evidence of, in matrimonial suit, 481 
(see ‘ ‘ husband,” wife,” ‘ ‘ mar- 
riage, ” “ married woman. ”) 

Idiocy— 

a legal disability ... ... 401 

definition of ... ... 408 

(see ‘ ‘ lunacy, ” ‘ ' lunatic. ” ) 

Illegitimate child— 

agreement with mother of ... 139 

domicile of ... ... 214 

maintenance of ... ...299 

Illness- 

release from arrest on account of, 66 
undue influence in case of 154, 155 
imputation of contagious ... 194 

communication of venereal ... 199 

^ gift* made in ... 216, 217 
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Imprisonment — « . Page ‘ 

for assault 

. for contempt "* — 

in execution *"* *** *4" 

for offence *" •'* 2 3^ 

° r commiita! of person refusing 4 3 

in %mZ 7 r T pr0 £ uce document 
false ^ ma Cause Court S79 

646, 647 

Improvement- 

invention 

“.M b ? holder 351 

under defective title ^ ^ 

Incest- 

incestuous adultery _ Ig6 

Income— 

of religious or charitable society 

. meaning of 133C ’ 302 

when not liable to income-tax * 301 
derived from agriculture * L x 

[ of ^ny, firm, or Hindu joint 3 

when and to what extent liable to 3 ° 2 
income-tax 

tax (see « * income-tax.*”) 301—307 

Income-tax — ■ 

Income-tax 

Act ; extent of *" 3 3 °^ 

travelling, tentage," 'horse and 
sumptuary allowance ‘ QOT 

what not liable to 

“salary,” nature of..* *" 3 Z 

salary of officer or non-commis- 3 
sioned officer ... _ 

. profits of shipping company . " 002 
money deducted to secure an- 3 

: Sce° rmid inreSpeCt ° fin ~ 

interest on stock notes *“ ™ 

revision of assessment: petition to 3 
, Collector . 

salary, annuity, pension, gratuity, 303 
return by company for purpose of, 303 

power of Collector to require pro- 
duction of accounts ... oqa 

piofits of a company; interest 
due on securities qo . 

0t men S t° UrCeS ° f income: assess! 
non-residents *** 3 ° 3 

, occupying owners 3 °f 

composition *** 

form of petition of objection to 3 5 
assessment ^ 

appeal to Commissioner ? o6 

.■asTc&sy^-** 

**• o°7 


Income-tax — 

! no suit to set aside or modify as 
’ sessment . y as 

Incorporation— “* 307 

of company 

of society — *32 

Incumbrance— s8ic 

property sold subject to r 6o e * r 

discharge of, on sale S?’ S 5 X 

Indemnity— 5 563 

of agent 

bonds 6 ° nOS£bmof;XOhan S e - 1® 
on payment of legacy ^ 4 

nature of a contract of **’ 3 
holder: rights and liabilities of 3 
when sued 

contract of between principai 3 
debtor and surety P 

life insurance is not a contract of,* III 
nie and marine insurance are 6 ‘ 
contracts of 
of stake-holder ... 

of partner ” 33®v 

India- - 498 

British : meaning of 
transfer of, to Crown x iii‘ 

constitution of .. ’ 343 

Council of ’** "* xx 

Supreme Council of’" '*** Jv 

Civil Service of “* 

Indigo planters— 
defamation of ... t 

income-tax payable by 
Indorsee — 

! of negotiable instrument ... 102 

Indorser— 

of negotiable instrument ... 102 

liability of ... 4M ,Z 

exclusion of liability by 1Q ^ 

Indorsement — 

foi ged jq. 

transfer by ... 9 ~; 

^negotiable instrument 102 

! , ; ?n! c ’’ or 4 £ general ” ... 102 

full or “special” ...102 

by legal representative 103 

Infant — 

or lunatic ; power of executor or 
administrator to transfer pro- 
perty of, to Official Trustee ... 630 
( see . “minor,” “majority,” 

‘ minority,” “ contract.”) 

Infection — 

unlawful and negligent act likel 
to spread : offence 47$ 
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Influence—* 

undue ... . „ I S 3 ' ig*. 155 . l6 5 

(see “ undue influence. ) 
undue, by person in fiduciary 
position ... — 628 

Information— . 

intentional omission to give, of 
an offence by a person bound 
to give ... ...480 

giving false .... 4 * 4 > 4 &> 

' (see “ false information. ) 

■ Informer- 

reward given to, proving that 
pension is fraudulently or un- 
duly received ... ... 508 

Infringement— 

of literary copyright ... 1 76 

suit for ... ... ... 1 77 

of copyright design ... 180 

suit for, of exclusive privilege in 
respect of invention 353, 354 

of trade-mark ... ... 592 

of trade-mark ; remedies in case 
of ... ... 592 , 593 

Injunction — 

to restrain company acting ultra 
vires ... ... ... 137 

against publication of defamatory 
matter ^ ... ... 189 

against obstruction of air ... 228 

; to restrain disturbance of ease- 
ment ... ... ... 229 

nature of an ... ... 31.3 

temporary : nature of ... 313 

perpetual : nature of 313, 314 

temporary, against waste during 
suit ... ... ... 313 

temporary, to restrain breach of 
contract or injury ... 3x4 

compensation for issue of . .. 314 
enforcement of, by imprisonment 
or attachment ... ... 314 

perpetual : when may be granted, 314 
. when defendant is trustee . 315, 627 
when no standard for ascertain- 
ing actual damage ... 315 

when pecuniary compensation 
no adequate relief ... 3x5 

when it is probable that pecuniary 
compensation cannot be got ... 315 
against trespass 315, 612, 613 

when necessary to prevent multi- 
plicity of judicial proceedings, 315 
in case of infringement of trade- 
mark ... 315,592,593 

against nuisance ... 316, 471, 477 

when, cannot be granted 3x5, 3x6 
' mandatory • T „ 316 


" _ "Page. 

Injunction — * 

wrongfully taken out . . , 4x5 * 

to restrain disclosure of secrets ; 

of trade, title, etc — 588, 589 

against imitation of particular 
i mode of packing goods ... 59° 

Injury — 

meaning of legal ... ... xxii 

to animals carried by railway ... 125 

to passenger by railway ... 128 

caused by dog or ferocious ani- 
mal ... ... 212, 213. 

to fellow servant ... .,. 432 

to works of irrigation ... 447 

to public road, bridge, or river ..* 447 
to property : nuisance ... 472 

to unborn child ... ... 493 

to property after sale ...561 

to or loss of goods after sale ... 566 

Inland — 

instrument ... ... 94 

waters ... ... 119 — 121,127 

Inquest — 

in Calcutta and town of Bombay, 

182, 183; 

in town of Madras ... ...185 

in rest of India ... 183, 184 

disclosure of crime in ... 183: 

(see “ coroner.”) 

Insanity — 

of principal ... ... 36 

of proposer to contract ... 152 

a legal disability: limitation ... 401 
in criminal law ... 408, 484 

(see “ lunacy/’) 

Insolvency — 

insolvency ... 317 — 325 

Court of, in Rangoon and Haul- 
mem ... • 5 

of plaintiff ... ... 13 

and performance of contract ... 160 
of married woman ... ... 298 

in Calcutta, and towns of Madras 
and Bombay ... 317—322, 323; 
distinction between traders and 
non-traders ... ...317 

order of proceedings in ... 317 

petition for ... 317, 318 

vesting order ... 317,318, 321 

insolvent’s schedule ... 317, 318 

interim order of protection 317, 319 
hearing of the petition 317, 319 

personal discharge of insolvent 

3 i 7 , 3 ^ 9 * 32 Q 
final discharge o insolvent, 317, 320 
petition by insolvent debtor ... 317 
acts of, of non-trader on which 
creditor may petition 317, 313* 
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Insolvenoy— r Page> 

adjudication of ... „ 

acts of, of trader on which credi-’ 3 
ditor may petition , T o 

revocation of adjudication of «a 

effect of vesting order on dis- 
missal of petition aI o 

effect, of interim order of proteo- 
non ... 

■ proof of claims ' 
making of dividend 
effect of personal discharge "'til 
concealment of effects 

^books ° n ° r faIsiiication of 9 
lnn *“ P referen oe to" any credi- 319 

Insolyentfraudulently'contracting 319 

vexatious and frivolous defence,’ 320 
, opposition to discharge 
order of final discharge of non! 3 
trader 

and of trader 

“making such order,' L> 
effect of such order ... o 20 

official and special assignee, 320* -321 
11 Prefer GSS ^° r ren * a ^ ter vesting 

property in order and* disposition 321 
of insolvent 

void and fraudulent conveyances 021 
wages of servants and clerks, 321, 1 0 
position of parties indebted to 4 ° 
insolvent 

suits pending at time of, 321 

appeal 6 ' 

in the mofussil l" 32 ' 2 -^ 
application for declaration of 3 5 
insolvency 

contents of application by iud 0 *- ^ 
ment-debtor and decree-holder, 
procedure at hearing, 022 ~ll, 
appointment of receiver 

discharge of insolvent “f; 

future liability of insolvent, 324 
administration of insolvent estate, 32c 
Court ; judgment of 

debtor becoming lunatic “* Zqq 
nstitution of proceedings in * 9 

without cause ... ’ 

of master : contract of service Ion 
^ma^ri contract of appren' 43 

, fraudulent removal, concealment,’ 437 

ofpaS^ 0 '^^ - 496 
•■*■ S°4- 

Insolvent— 

(see “ insolvency.”} 


Inspector— 
of factory, duties of ... 
Instalments— ^ 

payment by 

; order as to attachment in decr<?’ 64 
for payment by ... Lc 

bond to secure payment bv *” 7 s 

: P^^nt by (Small CauseCourts) ll 

Insult— ' 5/ 

offence of 

or interruption to public servan't',' A 

Instruments — 

negotiable 

(see ■ ' negotiable instrument.’'') 94 
inland and foreign ... ri 
ambiguous *" '** -H 

in oriental language** *** 

inchoate .. - 

rectification of *** l0 9 

cancellation of *** **; 172 

registration of 7 ’ l7 } 

(see “ registration.’ 1 ’} SSr 

Insurance- 
wrongful neglect of... 
by married woman ... *" J2 

by husband for benefit of wife ~ 
and children . * 

money under such a policy to be P 

paid to Official Trustee ** 

money paid in respect of : income- V 
tax ... 

_ *** 3<» 

Insurance (Life) — 

insurance (life) ... 3a6 

nature of contract of 2 

who can effect ... 326327 

person insuring must have insur- 
able interest ... t<k 

life, is not a contract of in- 
demnity ... 

questions in proposal form 327 

declaration is basis of contract 
and must be true... ...327 

everything material must be dis- 

frnur" - '•‘•3*7 

. ■ *** 327, 3 3Q 

misrepresentation ... 327 330 

references to medical attendant 
and friend ... « 3 g 

meaning of “disorder tendingto 
shorten life” ... * 2 g 

" afi ? icte d with or subject to fits,* 1 *’ 328 
faintingfits” ... ...328 

epileptic or other fits ” ... 328 

“afflicted with gout” ...328 

“ spitting of blood ” * 

warranty that “life is a good 
?ne” ... ... * 338 

sui&fle ; meanlhg of 328, 329 
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termination of risk ... 
days of grace ... 3 2 9 

proof of age and death . . . 3 2 9 

* * proof satisfactory to directors, ” 329 
forfeiture for non-payment ... 329 
previous refusal of life, a material 
1 circumstance ... ... 329 

absence for seven years ... 329 

repayment of premium ... 330 

statement by insurance company, 331 
limitation ... * 33 2 

assignment ... ... 33 2 

Insurance (Accidents)— 
insurance against accidents, 330—332 
accident policies : insurable in- 

• terest ... ... 330 

what is an accident ... ~ 330, 331 

sunstroke ... ... 33 1 

railway accident ... ... 331 

drowning ' ' ... ... 33 1 

statement by insurance company, 331 
assignment ... ... 33 2 

limitation ... ... 33 2 

Insurance (Fire and Marine)— 
tire and marine ... 332, 333 

both contracts are contracts of 

indemnity ... ... 33 2 

insurable interest ... ... 33 2 

meaning of ‘ ' underwriter ” 332, 333 
Lloyds ... ... ... 333 

good faith required in contracts 
of ... ... ... 333 

disclosure of everything material 
to risk .. ... 333 

silence, concealment, misstate- 
ment ... ... ... 333 

assignees of marine and fire 
policies ... ...333 

right of transferee of immove- 
able property under policy ... 333 
of property., by mortgagee in 
possession ... .,.456 

Intention — 

criminal, absence of ... 484 

Interest — 

in decree on principal sum ad- 
judged ... ... 11 

with mesne profits ... ... 12 

on principal sum for period prior 
to institution of suit ... 12 

from date of -decree to date of 
•payment ... ... 12 

on sum deposited by defendant, 13 
assignment, creation, and devo- 
lution. of, pending suit ... 14 
oncosts... ... ... 16 

charged by banker ... ... 1 88 

stipulation to pay enhanced ... ns 


326, 327, 


income-tax payable... 
insurable 

(see “ insurance.”) 
upon debts or sums, certain ... 334 
rate of, to be decreed by Courts, 
rate of, on judgment or decree ... 
usufruct, in lieu of ... 
rate of, upon future adjustments 
of account 

on negotiable instruments 
vested and contingent, 382, 

vested and contingent ; meaning 
of ... ... 602, 

bequest of 

on legacy : when begins to run 

393 » 394 

rate of, payable on legacy ... 394 
conflicting : (solicitors) ... 397 

effect of payment of : limitation, 406 
on mortgage ... 452, 453. 

receipts from mortgaged proper- 
ty in lieu of ... ... 458- 

on mortgage : deposit of money 

in Court 

in property restricted in its enjoy- 
ment personally to owner, can- 
not be transferred by him ... 601 
for benefit of unborn person 
creation of, on transfer 
transfer by unauthorized person 
subsequently acquiring 
transfer by persons having dis- 
tinct .. ... 609, 

(see “transfer.") 
of beneficiary (trusts) 

Interim — 

injunction ... ... 

order for protection of insolvent 
from arrest ... 

Interpleader — 

Interpleader ... 336, 

third person claiming goods from 
bailee ... 83, 

nature of suit of ... ... 

when may be instituted 
plaint in such suit ... 

payment of thing claimed into 
Court 

when agent or tenant may insti- 
tute suit of 
procedure at hearing 
charge of plaintiff s costs 
defendant suing stakeholder 
Interpreter- 
affirmation or oath of 
Intervention — 
in. divorce suit 
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Intervener — # 

in suit for divorce ... 
costs payable by 

Intestacy — 

what is ... 245> 338 

share of husband and widow on, 296, 

, . , . . , (< 341, 342, 343- 344 

. definition of consanguinity ... 338 
lineal and collateral consangui- 
nity ... ... 338 

definition of ‘kindred’ ... 338 

table of consanguinity ... 339 

half-bloods : children in the 
womb ... ... 339 

. hotch-pot ... ... 340 

distribution of property on 341 — 344 
share of lineal descendants and 
. & ndr e<l ... 341—344 

rights of Crown ... ... 34! 

share of children and grand- 


children 


34i. 342 


share of father and mother on ... 343 
share of brothers and sisters, 343, 344 
curator in cases of successions ... 347 
t distribution of estate of Parsi in- 
testate ... 345—347 

Intimidation — 

bond to keep the peace in case of, 70 
criminal ... ... 348 

threat to injure reputation of de- 
ceased person ... ... 348 

threat of action or prosecution ... 348 
anonymous communications ... 348 

Intoxication — 

; contract made under ... 133 

as a defence in criminal law, 409 , 484 
will made under ... ... 639 

(see ‘ * drunkenness. ”) 

Inundation— 

offence of causing 

'Invention — 

inventions and patents, 349 — 333 

interference with right of regis- 
tered ... ...xxiii 

law respecting ... ... 349 

meaning of ... ... 349 

meaning of ‘ ‘ inventor ” ... 349 

what deemed to be new ... 349 
application to file specification ... 350 
. effect of public use or knowledge 
in India of patented or un- 
patented *.* ... 330 

■effect of public use of, after ad- 
mission to an exhibition ***350 

f if an improvement ... ... 331 

form and contents of specifica- 
<- tiori ... ... ... 351 

' tarder to file specification of ... 351 
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Invention — 

filing of specification of 
exclusive privilege of inventor ?? 
register of _ 01 •••■ 35 * 

extension of exclusive privile^*” 
suit for infringement of exclfe 3Si 
privilege t 

bar to exclusive privilege 
infringement of 353 

appiications to Correlating to] 
title of inventor to exclusive nril 3rf 
vlegfe in case of fraud, L‘ ... 
powers of Governor-General to " 
require grant of licenses ... 

rules, forms and fees 
assignment for particular places* S 
requirements of the public ' ’ 
sale of particular : warranty ... jjw 


Inventor- 

meaning of 
(see “inventions.”*)' 
order on, to grant licenses 


Investment— 

of funds to provide for legacies, 

by solicitor ... ^ 

on sale of incumbered property,* *§ 
of money by trustee... ... ^ 


I. O. XJ, 

is not a promissory note 
nature of an 


Irrigation- 

injury to works of: offence 
Issue — 
meaningofan 
settlement of issues... 
of bill of exchange ... 


8 .. 


... 638 


55* 


Jains — 
wills by ... 

Jalkur — 
meaning of 

Joinder— 

of claims by or against executor, 
administrator, or heir 30, 31 
of parties in suits on bills, hun- 
dis, notes M ... ^ 


Joint — 

administration ... M# 

owners ; bailment by ... 83 

guardians ... 273, 374 

or several liability : sureties ... 311: 

creditor or claimant under legal 

disability ... 403,403 

owners : partners ... ... 303 

transfer for consideration 6of 
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Joint— 

office of trustee ... 626 

legatees : death of one ... 645 

Journey— * , 

breach of contract of service 
during, by servant, cooly, &c. ... 433 

Judge— 

of Supreme Courts ...xvii 

of Stickler Courts ... ...xvii 

of High Courts ... ^ ... xvii 

of Chief Court of Punjab ...xviii 
Civil and Sessions ... xxi, 231, 526 

words spoken by ... xxiii, 193 

action against ... xxiii, 542 

District ... 3> 4. 5°> 5* 

. Subordinate ... 3, 4, 50, 51 

Additional ... 3, 50, 526 

Assistant ... 4, 51, 231, 526 

joint ... ... 4. 526 

, arrest of ... ... 66 

threatening or bribing ...146 

contempt of Court... 146 — 149 

Justices of the Peace ..362 

insult or interruption to ... 480 

or Magistrate : personal interest 

of . ••• . - . . ••• 539 

protection of, when acting judi- 
cially ... ... ... 542 

(See “judgment.”) 

Judgment— 

foreign ... ... 6 

meaning of xi, 356 

certified copy of ... ... 12 

v ' /debtor. ■ ... .... 12 

(see M judgment-debtor.”) 

, according to award ... ... 59 

arrest before ... ... 62 

arrest after ... ... 63 

debt : agreement to give time for 
satisfaction of ... ... 240 

rate of interest upon •••334 

of Civil Courts : classes of 356—358 
of Small Cause Court ... 356 

of Criminal Court ... ... 356 

contents of ... mim 356 

binding nature of ... 356—358 

in personam : meaning of ... 356 

in ram: meaning of... ... 357 

of Court of probate, matrimonial, 
admiralty, or insolvency juris- 
diction ... 3^7 

relating to matters of a public ° 
nature ... 

(see -decree,”) 3S7 ‘ 358 

Judgment-debtor— 

. meaning of ... ^ ta 

wrest of ... g. 

: ur^due preference by ’ 


Judgment-debtor — 

release of 

subsistence money of 
imprisonment of ... "* 

illness of •••* !” 

wearing apparel and bedding of, 
tools, implements of husbandry, 
cattle and grain of • ,. k 

materials of houses of 
attachment of property in pos- 
session of 

and not in possession of 
failing to obey "decree ... 

discharge of, on sufficient security 
(Small Cause Court) 
sickness, poverty of ; suspension 


... xv 
xvii, xviii, x, 2 
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Jurors— f Page ‘ 

exaniination of, as witnesses ...1561 

disagreement amongst ’* 061 

duties of ... !!.' 361 

.affirmation and oath to be made 
b y ... ... 470 

personation of: offence ... 480 

(see “jury.”) r 

Jury — 

coroner’s ... ^ jg 2 

in trial of European British sub- 
jects . . ... 231, 232 

no, in civil cases 3 co 

in criminal cases ... 3 rn 3 6 q 
in Presidency-town ... 359 

“ special ” and “ common ” 3 eg 

' how chosen ... 3 ro 3 ^q 

how composed ... 3 c Q 

trial by, before Sessions Court Z 360 
Local Government may direct 
trial of particular offences to 

. be b y ... ... 360 

trial by, of person not European 
or American ... ... 3 g 0 

persons exempted from serving 

. on . ... 360, 361 

m nuisance cases , M 361, 4.7c, 476 

foreman of ... 3 5 x 

verdict in trial'by ... 3 6 x 

Justice of the Peace — 

action against : protection given 
to . ... x xiii, 542. C43 

meaning of ... ^.. 362 

who are ... .. ~ 62 

in Presidency-towns 3 <5 2 

inmofussil ... "362 

ex-officio ... 3 5 2 

Justification — 

as a* defence in criminal law .. 484 

Karachi 

Court of Judge of ... 
equitable mortgages in 
Kat-kabala— 1 
a form of mortgage 
Keys — 

pass with transfer of house 
Khat- — 
nature of a 
Kicking— 
by horses in stall or "harness, a 
vice •• ' ...' ... '288 

Kidnapping— 
a woman to compel her marriage 
or seduction ... f.. 4 i 7 

male minor under 14 years of 
age ... _ ... M . 494 


• 95 
■ 45o 

. 449 

, 601 

114 


Kidnapping 

female minor, .under 16 y ears of ' 

Of person of unsound mind *" 494 
Killing — “* 494 

animal with unnecessary cruel tv 
animal ; mischief by 7 ty 4 ? 
wild elephants 4^ 

of wild birds and game 48 ’ 49 
felonious (see "homicide,"' 43 
murder.”) ' 

Kindred — 
definition of 

method of reckoning degrees of S 
table showing degrees of g G ° f 
succession of, on intestacy » 

(see 'intestacy.”) r ^ 347 

Knowledge- 
societies for the diffusion of 
useful ... „ 0 „ 

58i, 58 a 

Label- 

application of trade description 

(see “trade-mark” “trade- 597 
description.”) 

Labourer- 
attachment of wages of 
in service of company 
suit by, for wages *** dtf 

on raUway or public works, 431, 25 
criminal breach of contract by, 34 

(see “master,” “ servant.”) 433 * 434 

Lakes — 

right of fishing in ... m# 2 g 3 

Land — 

suits for ... 1, 2, 310, kii 

alien may hold and transmit ... 46 
attachment of ... 2, 

contract to transfer ... *’* 

support to ... 220, 222 

sale of, in execution, 242l 2i w 

gift Of. ... ... ... 270 

acquisition of (see “ land acqui- 
sition.”) 

claims to waste ... ogn 

lease of ... ±2 

(see “lease.”) , *’* 

mark ; destroying or moving ... 447 
mortgage of .. ^ Tin 

(see “mortgage.”) 
revenue ; claim to ... ... 507 

held under grant in perpetuity * 
pension for ... ... £07 

-possession of 5x0^*514 

(see “possession.”) 
adyerse possession of 
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tmd- 

dispute concerning ... Si 3 » 5*4 

recovery of possession of, in 
Small Cause Court, 514, 574 
sale of ... ••• SS® 

(see “ sale.”) 

title to ... ••• 584 — 5^6 

transfer of, 600— 606, 606 et seq 

trespass to ... ... & 12 

(see “ trespass.”) 

; trust of .... ••• * . ••• 622 

duties of owners and occupiers 
of ... •*• 634 

temporary occupation of, for pub- 
lic purpose, or for a company, „ 
660, 661 

(see " laikl acquisition.”) 

Land acquisition— 

(see Appendix.) 

Act X of 1870 ... 363 — 368 

of land for companies, 367, 661 
mines ... ... ... 368 

for the purposes of a tramway ... 368 
(seep. 121.) 

Act I of 1894 ... 657— 661 

Collector ... ... 657 

preliminary investigation ... 657 
declaration of intended acquisi- 
tion ... ... # ... 657 

procedure after declaration .. 658 
enquiry and award by Collector, 658 
taking possession of land by 
Collector ... ... 658 

reference to Court . . . 658 659 

matters to be taken into account 
in determining compensation, 659 
rules as to compensation ... 660 
costs ... ... ... 660 

apportionment .. ... 660 

payment of compensation ... 660 
temporary occupation of land, 

660, 66 r 

stamp duty ; fees ... ... 661 

suits in respect of acts done in 
pursuance of, Act ... 661 

cases: procedure in... ... 661 

cases : appeals in ... ... 661 

(see Preface.) 

Landlord — 

no distress formrent by, after 
vesting order ... ... 321 

in such case must prove for 
amount due ... ... 321 

entitled to distrain if adjudica- 
tion of insolvency is set aside, 321 
title of : lessee denying ... 374 

and tenant : burden of proof of 
relationship ... ... 506 

(see “lease,” “lessor,” 
“lessee,’’ “rent.”) 
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Law — 

in India and Courts of, until the 
establishment of the 
Courts 

introduction of English ... 
English ... xiii, xv, xvii, 119, 127, 

146, 150, 175, 189, 195, 218, 

294. 300* 3 * 7 > 326, 372, 426, 

440, 466, 467, 483, 492, 573, 621, 
Hindu ... xiv, xvii, 96, 150, 186, 

272, 645 

Mahomraedan, xiv, xvii, 96, 

130, 186, 272 

Ecclesiastical ... 

Admiralty ... 

administered in the Supreme* 
Courts 

administered in Mofussil Courts", 

xvii, xviii 

in High Courts ... ...xviii 

civil, in British India, xxi, and 
personal and general, xxi, 

of civil procedure ... xxi, and note 
substantive civil ... xxi, and note 

customary ... xxi, 186— 188 

of torts or civil wrongs, xxii— xxiv, 

and note 

criminal, xxiv, and note, 483—497, 
525 — 540 

of criminal procedure, xxiv, and note, 


merchant 
matrimonial 
“ native,” meaning of 

“ Laying days ” — 
meaning of 

Lawful guardian — 

definition of 


Leas© — 

lease ... ... 

definition of ... 

rent ; definition of ... ,. 

duration of 
notice to quit 

requisites of notice ... 370, 374, 375 

when notice not necessary 
time limited by ; how computed, 

, . 370 , 371 

terminable at option, 370, 

how made . ... 

registration of ... 
local usage ... 

accession to ... 

fire, tempest, flood ... 371, 

things ‘ 1 attached to the earth,” 
English law of “ fixtures,” 

“ wear and tear” ... 
determination of 
merger ... ... 
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Lease — f 

surrender ... **374 

forfeiture ... 374, 375 

relief against forfeiture ... 375 

under ; effect of surrender or for- 
feiture on ... ...375 

agricultural ... ... 376 

mortgaged ; renewal of, 452, 456 
registration of ... 551, 553 

(see “ lessor,” “lessee.”) 

Legacy — 

bequest to religious or charitable 
uses ... 130, 131 

distinguished from donatio mortis 
causa ... ... 216 

to executor ... 251, 252 

assent to, by executor, 252, 253 

conditional assent to ... 252 

when executor to deliver ... 253 

indemnity on payment of ... 253 
abatement of ... 253,254 

refund of ... ... 254 

specific, 253, 377, 378, 380, 381 

demonstrative, 253, 254, 378, 

... 379> 380, 381 
ademption of ... 379 — 381 

portion of fund specifically be- 
queathed to one legatee, and 
legacy charged on same fund 
bequeathed to another legatee, 381 

to creditor ... ... 382 

to child portioner ... ... 382 

vesting of ... 382, 383, 644 

meaning of contingent and vested 
interest ... 382, 383 

onerous ... 383, 384 

contingent ... ... 384 

conditional ... 384 — 386 

contrary to law or to morality ... 384 
upon an impossible condition ... 384 
bequests with directions as to 
application or enjoyment ... 386 

subject to lien, pledge, or incum- 
brance ... 386, 387 

completion of testator's title to 
thing bequeathed ... 387 

of interest on immoveable pro- 
perty ; payment of land revenue 
or rent ... ... 387 

of stock ... 38 7, 388 

of some thing described in gene- 
ral terms 388 

bequest of interest or produce of 
fund, ... 388, 389 

annuities ... 389, 391, 392 

election, doctrine of... 389, 390 

void bequests ... 390, 391 

direction to accumulate income, 391 
investment of funds to provide 

ioi - ' 392. 393 


Legacy — 
produce and interest of 
rate of interest on 
to infant or lunatic ; transfer of 
Official Trustee ... ’ 

(see “ legatee.”) 
wording of bequest ... 
construction of 
lapse of 

by Hindu ■*’* 

(see,.** bequest,” “legatee.”] 

Legal- 

proceedings: agents of parties 
in ... ... ■ 

'Character conferred or taken 14 
away by a judgment or decree, w 

ad , viser ,„ , 39S~400 

(see. legal practitioner.”) 
disability: limitation, 4011-403 
proceedings ; limitation to, 401—407 
practitioner (see “legal practi- 
tioner.”) 

representative (see “legal repre- 
sentative.”) 

Legal practitioners— 

legal practitioners, 395—400 

representation in Court by : pro- 
cess served on : admissions 
by ... 43,44 

appointment of pleader ... 44 

recognised agents of parties in 
. legal proceedings, 43, 44 

lien of attorneys of High Court 
on papers of client, 84, 39?, 

undue influence by, 154, 155, 398, 399 
certificates to pleaders and mulch- 
tars ... ... ... 2,9$ 

criminal offences committed by 395 
unprofessional conduct of ... 395 

remuneration of pleaders, mukb- 
tars and revenue agents, 395, 396 
agreement with, relating to fees, 396 
negligence of ... 396,397 

giving or receiving commission... 396 
incapacity of, to buy certain ac- 
tionable claims ... ... 396 

negligence of attorneys and 
others... ... 397, 398 

“instructing counsel,” meaning 
of ... ... ... 397 


conflicting interests ... 
investment of money by 
lien of ... 

power of, to bind client 
compromise of suit by 
dealings with legal advisers, 398, 399 
professional communications 
made to ... 399,40° 

clerks and servants of, 399* note 


397 

398 
398 
398 
39 ® 
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Lessee — * ’ 

must keep property in good con- 
dition ... -.373 

to give notice of encroachment or 
interference with lessor’s rights, 373 
use of property by ... ... 373 

must not erect permanent struc- 
ture ... ... •••373 

surrender by ... o„. 

forfeiture by ... ..*374 

holding over by, or under lessee* 

375, 376 

right of, against lessor with 
imperfect title ... 585,586 

(see “lease,” “ lessor.”) 

Lessor — 

defective title of ... 168, 585, 586 

definition of ... 270 

notice to quit by ... 370, 374, 07 c 

rights and liabilities of ... 37I 

must disclose material defect ”. 371 
must put lessee in possession ... 371 
implied contract by ... ... 071 

repairs by ... ... 372 

payments (rates, taxes, etc,) by".’ 372 
may enter on property to inspect 
condition ... , M 273 

transferee of : rights of, 373, 374 
liability of, for nuisance, 472, 473 
without title : lessee's rights 
against ... “585, 586 

(see “ lease,” “ lessee.”) 

Letter — 

of credit ... ... gg 

contract by ... 151,152 

press : copyright .. 174, i 7 s 

sent : receiver’s qualified property 

in ••• ... 511 

receiver threatening to publish ... 51 r 

copyright vested in writer of ... 5x1 
receiver of : action against writer, 5x1 

Letters of administration — 

meaning of ... 20, 245 

when granted ... ... 20 

to whom granted ... 21, 246 

effect of ... ... 21, 26, 522 

application for ... 27, 28 

form of grant of ... ... 28 

jurisdiction to grant ... 519 

caveat on opposition to grant of, 521 
conclusiveness of ... ... 522 

limited until will produced ... 523 
revocation of grant of, 523, 524 

(see “administration,” “adminis- 
trator.”) 

Letters Patent — 
of High Courts ... xviii, 1,2, 50 


Legal practitioners— 
confidential communications 
with ... . ••• . * v. 

(see “ attorney,” “ barrister, 
counsel,” “ pleader,” 
solicitor,” “mukhtar,” 


indorsement, by ... ... 103 

signing note, bill, or cheque ... 103 
execution against ... * ... 237 

assets in hands of ... ( ...237 

(see “administrator,” “exe- 
cutor.”) 

Legatee— 

atlministraSon granted to, 24, 25, 246 

1 executor ... 251, 252 

title of : executor’s assent neces- 
sary to complete ... 252, 253 

refund of legacy by, 252, 253 

residuary ... 255, 643, 644 

creditor ... ... ... 382 

child portioner ... ... 382 

obligation imposed on, by be- 
quest ... 383, 384 

fulfilment of conditions by, 384, 385 
act to be performed by, within 
specified time ... ... 386 

acceptance by, of bequest subject 
to lien or incumbrance, 386, 387 
payment of call on stock by, 387, 388 
entitled to annuity ... .. 389 

minor ... ... 393, 394 

contesting will ... ... 524 

infant : lunatic ... ... 630 

attesting witness to will, 642, 643 

joint ... ... ... 645 

(see 4 ' legacy, ” “bequest. ” ) 

Legislation — 

history of, in India, xviii— xx 

Legitimacy— 

birth during marriage, evidence 
of ... ... ... 417 

Lessee- 

definition of ... ... 370 

notice of intention to quit by, 

a . , 370 , 374 . 375 

ngnts and hablities of, 371 — 373 

may deduct expense of repairs 
which lessor bound to make ... . 372 
and of rates and taxes which les- 
sor bound to pay .. 372 

may remove all things which he 
has attached to the earth ... 372 
entitled to crops ... ... 372 

assignment by ... ... 372 

disclosure to be made by, 372, 373 
payment of rent by . .. 373 
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Liability — 

of wrong-doers ... ... xxiv 

of transferee of actionable claim, 19 
of administrators ... 21, 303, 250 

of agent ... ... 41 

of bankers ... ... 87 

on negotiable instruments, 98, 99, 

103, 107 

of acceptor ... 98, 99 

of drawer ... ... 98 

of indorser ... ... 303 

of husband for his wife's debts... 297 
of surety ... ... 309 

criminal, of lunatics and drunken 
persons ... 409, 484 

of master for criminal acts of 
servant ... ... 432 

of master for wrongs of servant, 432 
for acts of coachmen, 432, 433 

criminal, of children, 442,. 484 

partners ... ... 501 

of trustee, 623, 624, 625, 626, 627 
of beneficiary of trust ... 627 

Libel- 

nature of ... xxiii, 192 

proof required in suit for ... 192 

defences to suit for ... ... 192 

instances of ... ... 193 

privileged publication ... 193 

damages for ... 193,194 

liability of minor for, 441, 442 

destruction of libellous matter ... 538 
on goods of tradesman ... 589 

(see “ defamation.”) 

Liberty — 

of the person - f wrong affecting, 

xxii, 647 

remedies against deprivation of... 279 
directions in the nature of habeas 
corpus ... ... 280 

unlawful detention of European 
British subject ... ... 280 

and of women ... ... 281 

search for persons wrongfully 
confined ... 280,281,647 

to the person : charge involving 
possible loss of ... ... 415 

freedom of the person, 647, 648 

License — 

acts done by leave and ... xxiv 

definition and nature of, 220, 615 

to attend public entertainment ... 220 
for consideration ... ... 220 

transfer of ... ... 220 

grant of ■ 220, 221 

revocation of, 220, 221., 615, 616 

coupled with a transfer of pro- 
perty ... ,,, 220 

to fish ,, 263 
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License — 
grant of, by inventor 
effect of 

time of grace after revocation 
(see “licensee,” “licensor,”; 
Licensee — 
servant or agent of... 
expenses incurred by 
cannot assign 
entitled to time of grace 
(see <r< license/' 1 ) 

Licensor — 

revocation by ... 22 o r 615, 616 

obligation on ... 220,618 

alienation by ... ../agi 

successors in title of * ■ / ^ 

Lien— 

of agent ... 39< s6g 

attachment of property subject to, 
of bailee... ... 83,1$! 

of carrier ... ... 

of bankers ... 84 

of attorneys and solicitors, 84,308 
of factors, wharfingers, and 
policy brokers ... ... 3, 

of pawnee ... ... 3^ 

of vendor for unpaid purchase 
money ... ... 361 

nature and definition of' ... 368 
of workmen ... ... 588 

of horse breaker ... ...588 

carries no right of sale 568 

specific or general ... ... 583 

founded on possession .. 568 

seller's' . ... ■ . . 568, 589 

of auctioneer on goods sold and 
the proceeds thereof • / 

Lieutenant-Governors— 

of Bengal, N.-WV Provinces, and 
the Punjab ... ... xx 

Life- 

acts endangering ... ... 292 

insurance ... ... 326 

(see “insurance,”) 

Light — 

easement of, 219, 221, 222, 223, 226 
(see “ ancient lights.”) 
right to vertical ... 220 

passage of, to open space ... 223 
enjoyment of ... 224, and note 

disturbance of easement of 229 
(see “easement.”) 

Light-house— 

injury to ... ...447 

Lights — 

exhibiting false ,,-447 
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Limitation— 

law oft relating to the withdrawal 
of suits •• — 12 

for setting aside award ... oi 

to application that an award 
be filed 61 

bills of exchange and promissory 
notes ••• 9^» 97 

bonds ••• 

suit upon Statute, Act, Regulation 


or By-law .... , ... n8 

carriers ... *** I2 * 

railways ••• *f s 

and performance of contract ... koo 

copyright ... ... i7S 

easements ... 22 9 

•;n ease of fraud ... 266,405 

suit on a policy of insurance ... 332 
meaning of ... 4 01 

legal disability: minority, in- 
sanity, idiocy, ... 401, 402, 403 

one of several joint creditors or 
claimants under disability, 402, 403 
computation of period of, 403,404, 407 
suits on foreign contracts ... 403 
suits against express trustees and 
their representatives . ... 4°3 

periods excluded in computing... 404 
effect of death ... ... 404 

fraud as affecting ... ... 4°5 

effect of acknowledgment of 
liability .. 4®5> 4° 6 

effect of part payment and pay- 
ment of interest ... ... 406 

promise to pay a barred debt ... 406 
continuing breaches and wrongs, 406 
effect of substituting or adding 
new plaintiff or defendant ... 407 
Gregorian calendar ... ... 407 

in case of suits for wages ... 431 
suit by co-trustee ... ... 629 

to recover property conveyed or 
bequeathed in trust, deposited, 
pawned, or mortgaged ... 629 

Lineal - 

consanguinity, meaning of . ... 338 
descendants : share of, on intes- 
tacy ... 341, 342, 345—347 

Liquidation — 

of company ... 138, 139— 144 

of partnership ... 505 

Liquidator - 

of company 20, 138, 143, 144 

meaning of ... ... 143 

“official” and non-official ... 143 
powers of ... ... 144 

Literary — 

copyright . ... 474—179 


... 138, 139—144 
505 

20, 138, 143, *44 
.. # ... 143 

official ... 143 

.... 144 


Literary— * 
work : title to 

and scientific societies 381, 

Lithography — 

lithography ... ... 

Lloyds — 

association of underwriters ... 333 

Loan — 

a bailment ... ... 80 

gratuitous ... ... 82 

return of goods ... ... 82 

(see “bailment.”) 

for purpose of gambling ... 269 
Land Improvement Loans Act, 

1883 ... ... ... 552 

Agriculturist’s Loans Act, 1884, 

Locks — 

pass with transfer of house ... 601 

Lodging — 

temporary ... 3, 575 

Lodgments — 

with banker ... ... 

(see " banker.”) 

Loss — 

of goods : finder ... 
of deposit receipt ... 
of negotiable instrument 96, 113 
of goods given to carrier, 119 — 121, 122 
of animals or goods carried ’by 
railway ... 125 — 128 

of passenger’s luggage 
recovery of actual, under fire 
and marine insurance ... 
of will: probate ... 

of, or injury to, goods after sale... 

Lot- 

sale by, at auction ... ... 

Lottery — 

account ... 
office ; keeping of ... 

Luggage— 

passenger’s 

Lunacy — 

a legal disability ... 401—403 

forms of mental unsoundness ... 408 
in criminal law 
proceedings in 
towns) ... 409, 

proceedings in (mofussil) 
temporary ... 

(see “ lunatic.”) 

Lunatic — 

administration for use and bene- 
fit of ... . ■ - ... 
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Lunatic — r * ^ 

principal becoming 1 termination 
of agency ... 

deposits in savings banks belonsr- 

MgtO:. ... ^ 

necessaries supplied to 164. 4.0c 

acts of cruelty by i 99 , ^oo 

wife or husband ... 

matrimonial suit by 
domicile of - 

> , “• **• 

(see lunacy.”) 

suits by or against 401—403, 

charged with offences mid Vc- 446 

quitted or not tried A0 g 

asylums for ... i" X* 

pnsoners; removal of, from jail to 
asylum , o 

contracts by ... 408,411 

insolvent debtor becoming Zoo 

acts of, (criminal law) 40g> 4 g 4 

transfer of stock, security, or share 
standing in name of 4Ir 

maintenance of ... ' In 

setting aside of order declaring* 4 

P erson r ... 4 rr 

powers of committee of 

enquiry whether person is a, 4 ro,* 

committee of ... 4 ro, ££ lit 
guardians and managers of A rz 

partner ... ... 411, 

when competent witness 481 

compounding of offence by **' rog 
tnalof - ;::§b 

Machinery — 

fencing of, in factories ser « 

transfer of ... *** ^ 

Madras — 

established ... . x * 

.Presidency ... *** x - 

Mayors Court at *’* , ^iii 

introduction of English law into ‘ 
town of ... xili, xiv 

Recorder s Court at . x j v 

Court of Requests at xi‘ V| X v 

Small Cause Court at X v 

administration of justice in * X v1 
High Court at xvix, 5 o 

Governor and Council of ... X x 

Civil Courts in Presidency of 4, cr 
inquests in town of ... 
insolvency law in town of ojS 

City Civil Court at (see Addenda.) * 

Magistrate— 

action against ... <42 

; arrest oi„, ... ... 6b 


Magistrate — 
inquest by 

order by, in dispute c 
easement 

what, may try Europes 
subject ^ 

search order by " ’ 

order by, in case of 
detention of woman 
order iff, for maintenan 
and children 
Justice of the Peace..*, 
order by, for removal of 

order by, in dispute c< 
land ... 

classes of Magistrates 
district ... ,-26 

subordinate . * 

sub-divisional 
special ... 

teich of Magistrates 
Presidency 

sentence which, may pa; 
cases, in which, is perso 
terested 
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Majority- 

age of, in matters of marriage, 
dower, divorce, adoption ... 440 
computation of age . . . ... 44° 

of .European British subjects not 
domiciled in India ... 44° 

of other Europeans not domiciled 
in India ... ••• 44° 

unconscionable bargains with 
persons who have recently at- 
tained ... ... 44 2 

course to be followed by friinor 
plaintiff on attaining ...444 

(see "minor/' "minority.”) 

Malacca — 

: settlement of ... ... xi 

Malice- 

in libel ... ... ... 192 

in slander ... ... 194 

in malicious prosecution ... 414 

(see " malicious prosecution.”) 
in institution of civil proceedings, 415 

Malicious prosecution — 
both an offence and a civil wrong, 413 
considered as an offence, 413, 414 
false charge of offence made with 
intent to injure ... 413,414 

what prosecutor must prove, 413, 414 
" reasonableand probable cause,” 

413, 414 

malice ... ... 413, 414 

abuse of process of Court, 414, 415 

considered as a civil wrong, 414, 415 
definition of ... ... 414 

suit against corporation for ... 414 
institution of civil proceedings 
without cause ... ' ... 415 

Manager- 

clerk promoted to office of ... 116 
of company ... 139,140 

of lunatic ... 410 — 412 

of tea garden, bank, mill, etc. ... 426 

Manufacture — 


meaning of 
Inventor of a new 
(see "invention/ 
tradename 
mode of packing 


349 
350—355 
* patent/’) 

589. 590 
... 590 


trade-mark (see “trade-mark,” 

* ' trade,” 11 * factory / ’ * ' busi- 
ness,” "firm.”) 

Manufacturer- 
libel on, or on goods of ... 589 

Manuscript — 

rights in unpublished 174, 175 

Map- 

copyright ... 174, 178 
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Marine— . \ 

insurance : English statutes as to, 326 

insurance : contract of ... 332 

(see "insurance.”) 

sea-risks ... ... 332 

insurance ; assignee of ... 333 

Mark — 

land ; destruction of ...447 

trade (see ‘ ' trade-mark.”) 
property (see ‘ ‘ property-mark. ” ) 
marked goods : implied warranty 
on sale of ... ... 637 

Marriage— 

of female plaintiff or defendant, 13 
agreement or bond in restraint of 

115, I 59» 4*6 
settlement on, 22, 168, 296, 416, 417 
solemnization of ... 195, 419—424 
Christian 195, 418, 419—422 

non-Christian ... 195, 422—424 
dissolution of, 19s— 202, 208, 200, 

210, 423 

(see " divorce.”) 

judicial separation, 202, 203, 210, 423 
(see ‘ 1 judicial separation. ” ) 
nullity of 203, 209, 423 

(see " nullity of marriage.”) 
restitution of conjugal rights, 203, 

204, 208, 210, 423 
(see " restitution of conjugal 
rights.”) 

obtained by force or fraud ... 203 
re-marriage ... ... 207 

of native converts, 208,209,422/423 
Parsi 209, 210, 211, 423, 424 

acquisition of domicile by ... 214 

rights of property now affected 

by ... ... ... 293 

of persons both of whom have an 
Indian domicile ... ,.. 293 

of persons, one of whom has an 
Indian domicile ... .,. 293 

of parties having an English or 
non-Indian domicile 292, 293 

effect of, and marriage settle- 
ments on property 296,297 

revocation of will by 297, 642 

maintenance of children of, 299, 300 

communications during ... 300 

separation deeds ... ...416 

breach of promise of ... 416 

property of J minor may be settled 
in contemplation of ...417 

birth during . ... ... 417 

offences relating to ... ... 417 

kidnapping or abducting woman 
to compel V--'".'-/-;://- ^ , ... 417 

forgery of a register of ... 417 .■ 

cohabitation deceitfully caused ... 417 
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Marriage— r Pa§ ' e * 

second, during lifetime of hus- 
band or wife .. 4I7 

ceremony ; going through with 


417 
4 i 7 » 418 

... 418 
... 418 
... 418 
... 418 


420 

420, 421 

421, 422 

422, 423 
423* 4 2 4 

440 



r : i » 

fraudulent intent 
adultery... 

(see “adultery.”) 
celebrated out of India 
‘forms of... 
essentials of ’ ’ 

of a Christian ”‘ 

incestuous, temporary, polyga- 
mous ... ■ g 

valid in rountry of “celebration! 

valid throughout the world ... 418 
every fair presumption will be 
made in favour of a _ 4I g 

between Catholics : dispensation, 418 
Act, Christian ? IQ 

persons who may solemnize "* 410 
before a minister ... 4I ” ** 

of minor ... ^ y ^ 

before a registrar . .. 

of Native Christians ” 

. of non-Christians 
Parsi 

age of majority as affecting 
property transferred to, or for the 
ten®fit ° f a woman so that she 
shall not have power to trans- 
fer during her .. ^2 

Gr °f property on condition 

(see “husband,” “wife!”’ ^ 
“married woman,” “hus- 
band and wife.”) 

Married woman- 
administration and probate grant- 
ed to ... & 2I g 

deposit belonging to ’ * 

domicile of 
executrix 

rights of property of 293,294. 

law relating to, in India and in 
England ... 293-300 

wages and earnings of 7> QK 

legal proceedings by ^ 

insolvent ... 

contracts of, with tradesman 207 

contracts of ... ” 2 ov 

'insurance by ... * 208 

enticing, or .taking away, orde- 9 
taming with a criminal intent a, A.17 
power of attorney of 
Will of ... 6qq 

(see “husband,” “wife” 39 

“^mamage,’’ “husband and 
wife. ) 

Marshalling — 

securities ; (mortgage) ... 459 


91 

... 214 

247. 248 


Martaban— Pag*, 

conquest of 

Master — *iii 

and servant 

(see “master and servant”?^ 434 
liability of, for wrong done 1 bv 
servant s , . e D y 

may not beat servant” ‘ X1V ’ 432 ’ ^ 
may chastise apprentice 


communication by, regarding 


69 1 

ebara s te7o7;e^m,Tt!? 6 

meaning of 9 ~’ J 93 , 43 * 

death of '--425 

wrongful dismissaI ^ seram 425 

not bound to accepntefe 8 ’ 12 ' 12 
rescission of contract by ' f 7 ’ *5 

may dispense or remit perfot 4 
mance * 1 

must continue to be ready and 428 
willing to employ 3 

preventing servant from perform! 

mg promise ... p ™ 
payment in advance 
compensation payable by for 4 
wrongful dismissal ' 42Q 
compensation payable to by 3 
servant wrongfully deserting 
service ® 

must use diligence “to find new 43 ° 
servant 

when justified in dismissing ser! 
vant ... 

dismissing servant, not bound 
. to state ground of discharge 
insolvency of 

not bound to give character 
communication by, relative to 
. character, privileged 
right of action of, against third 
party for injury to servant ... 
may maintain action for seduc! 
tion 


430 
430 

430 

430 

431 

43 i 
431 

not liable for criminal acts of 
. servant ... _ 432 

liable for negligence and other 

. wrongs of servant 432, 469 

liability of, for acts of coachman, 

„ 432, 433 

ill-treatment, neglect of ... 433 

and apprentice ... ... 434 

(see * ‘ apprentice. ”) 
of vessel : negligence 469, 470 

(see “master and servant,” 
“servant,” “service,”) 

Master and servant- 
law of - ... ... 425 

constitution of relation of ... 42$ 

contract of service ... ... 425 

(see ‘‘service.”) 
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Master and servant — 

wages ; meaning of... ... 4 2 5 

relation of, one of personal con- 
fidence _ ••* ... 4 2 ® 

quantum meruit ... ...429 

wrongfully procuring person to 
break contract with employer, 431 
independent contractors ... 432 

criminal breach of contract of 
service... ... 433* 434 

(see “ master,” “ servant,” 
"service,”) * 

Mate’s receipt- 
meaning of ... ... 122 

Matrimonial- 

law ... 195— 211 

suit ; evidence in ... 481,482 

Maturity— 

holder of negotiable instrument 
after ... ... ... 104 

of bill or note : meaning of ... 105 

Mayor - 

of Mayor’s Court ... xiii, xiv 

Mayor’s Court- 

establishment of ... xiii, xiv 

Measures— 

weights and ... ... 490 

fraudulent use, manufacture, or 
sale of false ... ...490 

Medicines— 

adulteration of ... 473,474 

adulterated ; sale of. . . ... 474 

Medical practitioner— 

undue influence of, 154, 155, 400, 628 
reference to medical attendant 
for purpose of effecting insur- 
ance .... .. ... . ...'328 

false statement made by medical 
."./referee'' ' ; . . ... ' ... 328 

negligence of ... ... 400 

dealings with ... ...400 

action for damages against, for 
injury resulting to patient . . . 400 
rash and negligent act of, caus- 
ing death ... ... 400 

acts of (criminal law) ... 485 

agreement restraining practice of, 587 
advantage gained by : fiduciary 
position of ... ... 628 

Medical preparation — 
sale of, knowing it to be a differ- 
ent preparation ... ... 474 

Member 

of Council of India ... ... xx 

of Supreme Council of India ... xx 


Member— % 

of Supreme Legislative Council, xx 
of Provincial Councils xx, xxi 

of clubs... ... 116,117 

of company, meaning of ... 135 

acquisition of membership ... 135 

liability of ... 134, 138, 139 

of partnership ... ... 498 

(see “partner.”) 

of an unlawful assembly ... 633 

Memorandum— 

of association of company 132, 133 
of literary, scientific, or charitable 
society ... ... 581; 

Merchandize— 

(see “goods.”) 

Merchandize Marks Act — 

object of ... ... 593 

(see “ trade-mark,” “ trade 
description,” “property 
mark.”) 

Mesne profits — 

meaning of ... ... 12 

decree for payment of 12, 238 

Military - 

Courts of Request ... ... 5 

service ... ... ... 214 

men ... ... 438, 439 

(see “ military men.”) 
cantonments : warrant of arrest 
in ... ... ... 438 

Military men 
stipends and gratuities allowed 
to military pensioners of Go- 
vernment ... 72, 508, 601 

pay and allowance of persons to 
whom the native articles of 
war apply ... ... 72 

privileged reports of military 
officers ... 193 

domicile of ... ... 214 

salary of : income-tax ... 302 

may authorise person to sue or 

defend for them ... ... 438 

service of process ... ... 438 

regimental debts : payment of ... 439 
distribution of effects of officers 
and soldiers dying on service. * 439 
security and application of effects 
of deserters and of officers and 
soldiers becoming insane on 
service' ... 439 

preferential charges on property 
of ... ... 439 

servants of' ... 439 

committee of adjustment ... 439 
representative, widow, next-of- 
kin of... ... ... 439 
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disposal of surplus property of, 
by Secretary of State 4 on 

offences relating to the army 7 43 g 
acts of : (criminal law) ... TjK 

power of officer to disperse un- 
lawful assembly ... 633, 634. 

on active service : wills of . . 640 
Mill— * 

gearing of factory ... ... 2q7 

owner ; right to divert water . ccQ 
Mines — 

land acquisition ... ... ^68 

compensation for ... " 068 

notice to be given before working, 368 
inspection of ; safeguards 368 

lessee must not work, not open 
when lease granted ... 373 

existence of, unknown to vendor, 561 
Minister — 

removal of ... XI 

undue influence of ... i 54 , 6z 8 

exempted from liability to serve 
as juror or assessor ... 603 

provisions as to marriage before, 

Minor- ' 4I9, 42 °’ 421 

letters of administration cannot 
be granted to ... 2I 

cannot employ agent *" 

may be agent ... *" fz 

deposit belonging to .7 jS 

not competent to contract, 152] 

. . I53, 440, A A T 

definition of, in Divorce Act .. 206 
matrimonial suit by . . . ' “ 207 

domicile of ... *“ 2I4 

executor ... 7 2 J, 

onerous gift to ... ... 271 

m< i?f in g of, under Guardians and 
Wards Act ... ... 272 

appointment of guardian to, 272— 278 
. (see “guardian,” “ward.”) 
is incompetent to act as guardian, 274 
powers of Chartered High Courts 
with respect to ... 278 

property of, may be settled in 
contemplation of marriage, 296, 

t 29 7, 416, 417 

legacy to ... 393 5 ' 

legal disability of (limitation), 401—403 
agreement in restraint of mar- 

. ri ^ eof - ...416 

is able to enter into contract of 
service for wages . . . 42K 

marriage of ... 7 420 

age of majority ... 

(see '* majority. 5 ’) ** 

contracts with ... 440, ^ 


Minor — Page. 

ratification by, of contract on at- 

. taming majority ... 1 

15 toSm f0r necessar * es supplied 44 ’ 
liability of a for assault, libel 441 
eduction, negligence, fraud’ 
and other torts , 7 

unconscionable bargain with 44 ’ I 42 
criminal liability of 4 f 

trustee . 44 2 . 4 8 4 

testamentary powerof ^ 

442, 443 


plaintiff... 
next friend of 


(see “ next friend.”) 442 ' 443 44 *’ 
defendant ; guardian ad litem , 

(see “guardian ad 
compromise of suit on behalf of, 4l , 
Princes and Chiefs ... 77 

kidnapping ••• 44^ 

prostitution of 494 

partner ... 494 

probate cannot be granted to ’ S 
compounding of offences by J 
incompetent to transfer property gi 
(see children,” “minority.”) 
Minority- 

in law of administration 2 t 

m agency *” : 

in contract law 153, IS3( 33 

in matrimonial law.. 
in law of domicile ... 7 21I 

in law of limitation .. 401 

age of majority ... ^ 440 

(see “ majority.”) 

in law of torts ... 44I 442 

in law of Civil Procedure, 442 —446 
m criminal law ... 442,484,436 

m law relating to wills 442, 

m law of partnership r 0 o 401 

m law relating to transfer of 
property ... ... 

(see “ minor,” “ majority”) 

Misappropriation- 

criminal, by finder of goods 
offence of 

distinction between, and theft 
distinction between, and criminal 
breach of trust ... 495, 630, 631 

Miscarriage — 

caused in good faith to save life, 493 
offence of causing ... ..-493 

death caused by ... ... 493 

caused without woman’s consent, 493 

Mischief— 

to animals ... ... 48 

nature of offence of... 447,612, 613 


83 

495 

495 
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Mischief - 

punishment for ... ..*447 

to works of irrigation ... 447 

to public road, bridge, or river... 447 
by causing inundation or ob- 
struction to public drainage ... 447 
in respect of light-house, sea- 
mark, land-mark ... *.*447 

by fire or explosive ... ... 448 

with intent to destroy decked 
vessel ... ... ... 448 

intentionally running Vessels 
aground ... ... 448 

in respect of wills, authorities to 
adopt, and valuable securities, 497 
injury to public property ... 528 

Misconduct— 

of agent ... ***39 

of arbitrator ... ... 58 

of guardian ... ... 277 

in public place causing annoy- 
ance ... ... ... 348 

causing annoyance in place, to 
enter into which is trespass ... 348 
of guardian of lunatic ... 412 

of servant ... ...430 

of partner ... ... 504 

of trustee ... 624, 625, 627 

Misrepresentation — 

of agent ... ... 42 

contract caused by, 153, 154, 156, 

iS7» 165, 170 
meaning of ... 156, 157 

remedy in case of .. ... 165 

no specific performance when 
there is ... ... 170 

in contract of insurance 327, 333 

Mistake- — 

contract caused by ... 153, 157, 172 

meaning of .. "... 157 

liability of person to whom 
money is paid or thing deliver- 
ed under ... ... 165 

remedy in case of ... ... 165 

specific performance in case of ... 170 
rescission of contract for ... 172 
mutual, with regard to instru- 
ments: rectification ... 172 

Mixture — 

of goods by bailee ... 82, 83 

of trust-property and property of 
trustee ... ... 627 

Mofussil — 

Courts : history of ...xiv, xv, xvi, xvii 
Small Cause Courts xv, 5, 579, 580 
inquests in ... 183,184 

insolvency law in the 322—325 


Money — *» 

subsistence ... *.65 

decree for ... 73 V 238 

attachment of ... * 74 

transfer of ... 101 

lenders ... ... 155 

exchange of ... ... 235 

payment of, under decree ... 240 

deposited to abide wager ; re- 
covery of ... ... 269 

mortgage ... ... 449 

(see “mortgage.") 
investment of, to provide for 
legacy ... ... 392 

investment of, by solicitor ... 398 

belonging to partnership ... 502 

Money-lenders — 

and hard bargains ... .. 155; 

Monopoly — 

of East India Company abolished, xii 

Morals — 

offences affecting public 473, 474 
keeping common gambling house, 473 
keeping brothels ... ... 473 

distribution, printing, importation 
of obscene books, prints, etc., 474 
singing or reciting in public place 
obscene songs or words ... 477 
keeping unauthorized lottery 
office ... ... 474 

Mortgage — 

suit for foreclosure or redemption 
of ... ... i,2, 574 

mortgaged-debt ... 18, 466 

attachment*subject to ... 75 

debt ; donatio mortis causa of ... 217 
property sold in execution subject 
to charge or ... 241, 242 

power of guardian to 275, 276 

by lessee ... ... 372 

bequest subject to ... 386, 387 

searches by solicitor on putting 
money out at ... ... 398 

part-payment ; limitation ... 406 
of property of lunatic 411, 412 
meaning of ■ ... : : ■ : ... ,449, 

money ... ... 449, 450, 454 

deed . 4. 

, several forms of 449, 450 

'■ ' ; ;sim.ple.>rc> V"X v '...4 449 

by conditional-sale ... ... 449 

kdt-kabala or hye-Ul-w vf a 
drishta-bundaka, Gahan La - 
hctn,?-'. 449 : 
usufructuary 450, 451, 452, 453 
English.'.,. v;. •: : ... 450 

anomalous ... ... 450 

how effected ... ... 450 
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Mortgage— r g * 

attestation of ... 4 - Q 

registration of .**' 450 , cri'-l-cro 

equitable, or by deposit of title- 
deeds .. z 

redemption of ..* 4SOt 45 i', 45 

doctrine of consolidatiorf°' 462 ~~^4 
accession ... 452,455,456 

accession in case of usufruc- 

tUary ... ... 452 

mortgaged .ease ... 4S2 s ^ 

■** insufficient” security ' acq 

foreclosure or sale ... 453, 4S £ ^ 

* , 455 » 4^0 — 462 

insurance ... 

m ° r ^? a ged property sold through 5 
iauure to pay arrears of re- 
venue or rent ... 4 eg 

f riorit y ... 458, 459 

to secure certain amount when 
maximum is expressed 4 c8. aco 
tacking ... ... _ ' JS 

marshalling securities ... 

debt ; contribution to 4 eg, 460 
several properties mortgaged to 
secure one debt ... 459 , 46o 

money due on; deposit in Court of, 460 
suits for foreclosure, sale, or re- 
demption ... 460-462 

suit for redemption ... 462-464 

sale of property subject to prior 464 
attachment of mortgaged pro- 

chS::: ::: 

notice and tender ... . 46< 

notice, &c. , to or by person in- 
competent to contract 46c, ±66 

English law ... 466, 467 

deed, endorsement on : registra- 
tration ... 552,553 

persons competent to ... 601 

re-payment of : re-conveyance by 
trustee ... g 23 

suit to recover property mortgaged 
and afterwards purchased from 
mortgagee ... ... 620 

(see “ mortgagee/’ “ mortga- 
gor/’ “ transfer of property.”) 

Mortgage© — 

in possession : receipt of produce, 
part payment, limitation ’ 406 

payment by one of several 
mortgagees ; limitation 406 

meaning of ... .7 In 

? mple ,.. - ...449 

by conditional sale ... TZ 

usufructuary ... ”450 

in possession: accession 452 I 


Mortgagee — p age. 

accession acquired trt 
obtaining renewal MlSsf** ° f ’ 452 
second ease 452 


rights and liabilities of 4S . 3 ' 4< ” 
nght of, to foreclosure or sale,' 4 f 3 7 4s8 
4S4. 460-462 


Fowerof sale conferred on, when 454 

e ^r essio ii w -- 455 

Hl ^ t u * Mahommedan, or Budd- 456 

entitled to renewed lease for pur-' 466 
. poses of security ... , F 

right of, in possession Ij? 

insurance by *V 

“prior 1 * 6 " 1 '' ri ^ ht °f> to pay off 457 
m subs ; eqfent° f ’ againSt P ri ° r »d ^ 

| 

prior ; postponement of ^ *5 

notice to, before payment or ten- ^ 
der ... ^ 

costs of subsequent to decree 7 . 46? 
power of, m cases to which Eng- 4 J 
lish law is applicable 466,467 

lunatic and minor 4 

conveyance by High Court in 7 

P IaCG ° f - 467 

(see ^mortgage,” “ mortga- 
gor, “transfer of property,') 

Mortgagor — 

meaning of ■ ... ... 

rights and liabilities of 450—40 

nght of, to redeem, 450, 451, 462-464 

recovery of possession by, in case 

* °Z usufructuary mortgage, 451, 4C2 
right of, to accession 4 W 

liability of, in case of necessary 
acquisition ... 7 4 - 2 

has benefit of renewal of lease 7 4 « 

implied contracts by 4 r 2 , 

m possession ; waste by ... 4 » 

Hindu, Mahommedan, or Bud- 
. /^ist ... 455, 4 66 

insurance kept up by ■ i ;/v4c6o ;i 

right of, to accounts ... 4 cg 

tender by ... ... 4 ?8 

deposit by, of mortgage-money 
m Court ... ... 4 6o 

where one, of several mortgagors 
redeems ... ...464 

covenant for title by ... 585 

(see “ mortgage,” “ mortgagee,” 

“ transfer of property/') 
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* HosQae— 

/,/ damage to, defilement of, tres- 
|: pass, disturbance in ... 490 


Mother- 

administration granted to 22, 23 
custody by, of children, 206, 207, 

211,494 

appointment of guardian by ... 272 
claiming guardianship 274, 494 

and children; maintenance of, 299, 300 
share of, on intestacy, 341, 343, 344 
share of, on intestacy (Parsi) 345—347 
(see “ wife,'* “ husband.") 


Moulmein- 


Court of judge of 

... 208 

Moveable property — 

suit for ... 

1—3- 511 

attachment of 

... 73 

bailment of 

... 80 

(see “bailment.") 

pledge of 

... 84 

succession to 

... 215 

meaning of 

215. S63 

application of, to payment of 

debts, 

... 215 

donatio mortis causa of 

... 216 


(see “ donatio mortis causa.") 
execution against ... ... 236 

(see “ execution.") 

decree for specific ... ... 239 

irregularity does not vitiate sale 


... 242 
446, 613 
... 510 


511 


549 


533 


of 

mischief to 
possession of 
suit for possession of 
(see “ possession.") 
receiver of . ... 

(see “ receiver.”) 
instruments dealing with ; regis' 
tration 

(see “ registration,") 
definition of ... ... 563 

sale of ... 563 et seq. 

(see (< sale," “seller," “buyer," 
“goods.”) 

title to ... 

(see “ title. ”) 
transfer of 
(see “ transfer,”) 
trespass to 
conversion 
(see “ trespass.") 
trust of 
(see “ trust. ") 

Mufchtar — . . 

duly certificated 
issue of certificate to 


583. 584 

600—606 


612, 613 
... 613 


622 


43 

395 
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Mukhtar — ' Page '. 

unprofessional conduct of 395 

remuneration of ... 39 5( 3^5 

giving or receiving commission, 396; 


397 


31S 


negligence of 

• (see * ‘ legal practitioner/’) 

Multiplicity— 
of suits ; injunction ... 

Munsif— 
jurisdiction of 
village ... 
appeal from 

Murder— 
and culpable homicide ; distinc- 
tion between ... 49I> 49 2 

(see “homicide.") 

Music — 
copyright 

Mutiny— 

Sepoy 


3r 4 

So. 5* : 


174. 17S 


Name— 

and address ; refusal to give ... 
allowing, to be held out as part- 
ner ... 

trade ; right to use of 589, 

Native — 

jurisdiction of Supreme Court 
over ... 
meaning of 

“ husband," “ wife," “ law ; " 
meaning of 

Christians ; marriage of, 421 , 
Roman Catholics ... 

convert (see “ native convert,”) 
Native convert — 
non-Christian marriage of 
meaning of ... ^ 

suit for conjugal society by 
suit for divorce by ... 208 

children of ... 

alimony ... ... ” 

to Roman Catholicism 
Natural rights — 
distinguished from 


68 


500 

59» 


xv 

2G& 


208 

422 

421 


I95 

208 

208 

209 

209 

209 

20C> 


of support 
of air and light 
of quiet ... 
of water ... 

(see “ easements," 
Naturalization — 
of alien . 


easements, 

■ . 2x9, 


“ water.") 


220 

220 

220 

220 

220 


Naval men — 

acts of naval officers in execution 
of duty ’ ■ . -x 


-45 


■l: 






111 
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Naval men— ' 

privileged reports of naval officers 
privileged wills of ... 640- 

Navigable — 
rivers ... 
non-navigable rivers 
(see “rivers.*') 

Navigation — 
negligent ... . 6g 

rash and negligent, of vessel en- 
dangering human life 
Necessaries — 
supplied : claims for 
supplied to minor or lunatic, 164, , 
what are ... ' 

supplied ; minor is liable for 1 

supplied: suit for: burden of 
proof 

Necessity — 

acts done of 
easements of 
way of 

Negligence — 

civil wrong of 
contributory : : 


Negligence— 

“ ?iS y “ 

with respect to explosives 
with respect to machinery 
navigation .. J 

criminal 

with inspect to puling do ■" 
. repairing buildings 
.m riding or driving .. 
of public servant * ... '** 

of receiver ... 

of trustee 
Negotiable— 

“ not :** meaning of 
instrument (see negotiable 
instrument.”) 6 

Negotiable instrument— 

and actionable claim 
attachment of ... 

non-apparent alteration of 
meaning of 
parties to *]'. 

inland and foreign 
agency in respect of ” 
ambiguous 

difference of words and figures in 
summary suit on ... “ 

deposit of, in Court... 
sale of, in execution 
in oriental language 
lost ... *;* 

attachment of . 

validity of 

title to “* 

transfer of 

indorsement of ”* 

holder of ... "* 

obtained by fraud or offence . 
for unlawful consideration 
payment of ... ^ 

presentment of ’ 

dishonour of ... 107 108 

alteration of ... * ’ 

inchoate *” 

consideration for 
protest of ... xix t 1 12, 

made, drawn, accepted, or en- 
dorsed by a company ... 


...xxm 
221, 222 
... 222 
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Negotiation— 

endorsements not valid for pur- 
pose of 102 

Newspapers— 

libel published at request in ; 

indemnity ... ... 40 

articles in ... ... 177 

printing presses and ; regulations 
relating to ... 178, 179 

printer and publisher ; evidence, 179 

New trial — 

in presidency Small Cause Court 

576 

Next friend- 
answerable for costs in matri- 
monial suit ... ... 207 

of minor plaintiff ... 442—446 

who may act as ... .-443 

retirement, removal, and death of, 444 
effect of order obtained without 444 
unreasonable or improper suit by, 444 
powers of ... ... 445 

compromise of suit by ... 445 

of lunatic .. 445, 446 

(see “minor.") 

Next-of-kin- 

administration granted to, 22— 25, 246 
order of succession of, on intes- 
tacy ... ... 341—344 

order of succession of, on intes- 
tacy (Parsis) ... 345— 347 

Nimxnut — 

exercised by the British Govern- 
ment ... ... ... xvi 

Sudder Adawlut ... ... xvi 

Noise- 

unreasonable ... ... 220 

causing nuisance ... 471, 472, 470 

(see “ nuisance.”) 

Non-trader — 

insolvency of ... ... 317 

(see “ insolvency.") 

North-West Provinces — 

High Court in the ... xvii, 2, 50 
Lieutenant-Governor and Council 

of ... ... ... XX 

Notary- 

public ... ... 1x2, 554 

Note- 

circular ... ... .. 88 

promissory ... ”.*113 

(see “ promissory note.") 

Notice— 

of transfer of debt ... ... 18 

of transfer of beneficial interest 
in moveable property ... 18 


Notice- ' Pag€ * 

to agent ... . . 41 

of filing agreement to refer to 
arbitration ... ... 59 

holder for value without " ... 104 

by common carrier ... 120, 121 

of dishonour of negotiable instru- 
ment ... 107,108,109 

of application for execution ... 236 
notice of claim, (insurance) ... 330 
under Land Acquisition Act, 363, 6*7 

t0 /* uit ., . - . ’370 

(see “notice to quit.") 

of enquiry in lunacy proceedings, 410 
of marriage ... 4x9,420 

by master and servant ... 426 

and tender ; mortgage 4 6 5 

to or by person incompetent to 
contract : mortgage ... 465 

of dissolution of partnership ... doc 

of suit against Secretary of State ~ 
or public officer ... ... 544 

of riot, etc. , to be given by owners 
and occupiers of land ... 634 
of suit for anything done in pur- 
suance of Land Acquisition Act 661 

Notice to quit — 

or of intention to quit, 370, 374. 37c 
must be in writing ... ... 370 

delivery of ... ^70 

requisites of ... 37®, 371 

determination of lease on expira- 
tion of ... 374 , 37c 

(see “lease.") 

Nuisance — 

civil wrong of ... xxiii, 471 

by-law to suppress ... ... j8 

disturbance of right to air, 229, note 
injunction to restrain 3x6, 471 

case; jury in ... 361, 475, 476 

kinds of ... 473- 

remedy for ... *’*: 47 X 

public or common, 471, 473, 474—477 
private ... 47Ij 472 

remedy for private ... .. 4.71 

remedy for public ... ...471 

public, causing special damage, 471 
punishable under Penal Code may 
still be subject of action ... 471 
private; meaning of... 471,472 

fumes from chemical works ... 471 
water discharged from eaves ... 471 

smoke of lime-kiln ... ... 471 

ringing of bells ... ... 471 

caused by carrying on of trade ... 472 

what amounts to material dis- 
turbance or annoyance ... 472 
suit for, by owner not in posses- 
sion ... ... 472 
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Nuisance — 

by sewers, drains, effluvia, 
smoke, ... t<> 472 

what persons are liable for 472, 473 
liability of lessor for 472, 473 

public; meaning of... ... 473 

offensive trades, noises, smells, 

473 , 474 

gambling houses ; brothels ... 473 
public ; no length of enjoyment 
can legalize ... ■•• 473 

arising out of act authorized by 
legislature ... ... 473 

offences affecting the public 
health, safety, convenience, 
decency, and morals 473, 474 
adulteration : fouling water ... 474 

making atmosphere noxious ... 474 

rash riding or driving —474 

criminal negligence... ,..474 

(see “ negligence.”) 
obscene books, etc. ... ... 474 

construction of building ... 474 

conditional order for removal of 
public ... 474, 475 

fencing of tank, well, or excava- 
tion ... ... ... 473 

service or notification of such 
order ... ... ... 37^ 

what the person to whom such 
order is addressed must do, 

r ■ . 475 * 476 

consequences of disobedience to 
such order ... 476, 477 

injunction pending enquiry relat- 
ing tO ... ... ... 477 

public ; prohibition of repetition, 
or continuance of ...477 

urgent cases of ... 477,478 

Nullity of marriage — 

jurisdiction to grant 203, 209 

grounds for declaration of ... 203 
impotency ... 203, 209 

parties within prohibited degrees 
of consanguinity •.. 203 

lunacy; idiocy ... 203,209 

former husband or wife living ... 203 
marriage obtained by force or 
fraud ... ... ... 203 

deceit as to position or circum- 
stances ... 20° 

decree of, by District Judge ... 203 
in case of Parsis ... ... 209 

(see “ divorce.”) 

Oath — 

refusal to take ... .,.147 

false statement on ; contempt - 147 
-evidence on, in inquest ... 182 


Oath— Page, 

no omission to take, or irre-t, 
lanty affects obligation of 
ness to state the truth 
affirmation instead of 474 

Courts and authorities havin« 
power to administer ^ 

or affirmation must be made bv 475 
witness, interpreter, iuror y 
certain forms of ... ■ 479 

false statement on 47<j 

(see “evidence," •‘witness.")" 4 ' 

Obligee — 
of bond 

Obligor— U] 

of bond 

14 

Obscene — 

words gestures, object ; intent to 
msult modesty of a woman ... ,,s 
books, prints, etc. ; sale, printing, 


474 


song or words ; singing or utter- 
mg m public place ... 17 , 

books, etc. ; conviction for selling ' 4 
or having in possession for 

, S£lle ••• 

books, etc. ; destruction of ^8 

Obstruction — 

of public servant 
of easement 
of ancient light 
of air 

to execution 
to public drainage 


* 47 . 346 . 547 
... 229, 
227, 248 V' 
228' 
•** 243 
447 


• 47i 
. 474. 


on public highway **. 
unlawful, or nuisance 
(see “ nuisance.”) 
of person ; wrongful restraint ... 64 

Occupier — 

of factory primarily liable for 
breaches of Factory Act o-j 

of property ; liability of, for negii- " 

/ ence ... ... 47 * 

of property ; recovery of posses- 
sion (Presidency Small Cause 

Court ) * - ... 54 

or owner of land ; duties of (un- 
lawful assembly, rioting, etc.) 63.. 

Offences — 

criminal law in British India ...xxiv 
committed by agents ... 4C 

cruelty to animal ... ... 47 

mischief to animal ... ’ ’ * 48 

theft of animal ... ..,48 

arrest for ... ...67 

non-bailable and cognizable 67, 77 
assault and criminal force 69 
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Offences— 

bailable ••• , — 77 

misappropriation by finder of 
property ... ... .83 

committed by carrier ... 121 

maintenance and champerty ... 129 

contempt of Court and of au- 
thority of public servant, 146, 147 
enquiry on death caused by sus- 
' pected ... 182, 183 

disclosure of, in inquest ...183 

defamation ... '189,192 

criminal negligence with respect 
to animal ... ... 213 

committed by European British 
subject ... ... 230 

committed, out of British India ... 233 
cheating... ... 266, 495, 496 

■ Unlawful detention of European 
British subject and of woman, 

280,281 

hurt ... ... 291, 292 

wrongful confinement, 279, 646, 647 
by husband or wife ... 300 

intimidation, insult and annoy- 
ance ... ... 348 

by legal and medical practition- 
ers ... ... 395 - 39b, 400 

acts of lunatics and drunken 
persons ... 409, 484 

malicious prosecution ... 413 

false charge of ... ... 413 

relating to marriage ... 417 

adultery ... 4 l8 > 4*9 

committed by servants ... 43 2 

criminal breach of contract, 433, 434 

(see “servant,*’ “ master.”) 
relating to the army ... 439 

committed by children, 442, 484 

mischief ... 447,448 

(see “ mischief.”) 

causing death by negligence ... 470 
public nuisance ... 471—473 

affecting the public health, safety, 
convenience, decency and 
morals ... 473, 474 

criminal negligence... ...474 

giving false evidence ... 480 

other, relating to evidence ...480 
against public justice . ,. 480 

civil actions in case of criminal, 483 
punishments for ... ... 483 

acts which are not ... 483—485 

act done by Judge or pursuant to 
order of Court of Justice ... 484 
act done by person justified or 
believing himself justified ' ... 484 

accident or misfortune . ...484 

act done without criminal intent 
and to prevent other harm ...484 

W, HB 
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Offences— * 

acts o£*children ... ... 484 

acts of persons of unsound mind, 484 
acts of drunken persons ... 484 
act done by person compelled 
to it by threats ... ...484 

act causing only slight harm 484 

done in good faith ... 484, 485 

private defence against commis- 
sion of ... 485—489,547 

(see “private defence.”) 
against the State ... ... 480 

exciting disaffection, 489, 490 , 

false weights and measures 490 

relating to religion ... 490, 491 

murder and culpable homicide, 

491, 492 

(see “homicide.”) 

causing miscarriage ... 493 

(see * ‘ miscarriage. ”) 
injury to unborn child ... 493 

exposure and abandonment of a 

child ... ... ... 493 

concealment of birth ... 494 

kidnapping ... 494 

prostitution of minors 494 

extortion ... 494,495 

theft ...^ ... 495 

criminal misappropriation, 495, 

630, 631 

fraudulent deeds ... ... 49 6 

fraudulent dispositions of pro- 
perty ... ... 49 6, 497 

fraudulent destruction, etc, , of 
will, authority to adopt, or 

valuable security ... ... 497 

trial of, ... ... 525-54° 

conviction or acquittal of, bar to 
fresh trial ... ... 536 

(see * * prosecution. ”) 
compounding, 535, 536, 

655, appendix 

by or relating to public servants, 

■ . ... 545 » 546 

against or relating to public ser- 

vants ... ... 546, 547 

(see “ public servant. ) 
relating to marks on merchan- 
dise 593 599 

(see “ trade-mark, “property- 
mark,” ■ * trade description.”) 
criminal trespass, 612, 613, 616— 618 
(see “ trespass.”) 

criminal breach of trust, 625, 630, 631 
commission or reduction of price 
obtained by servants ... 631 

unlawful assembly ... . . , 633 

rioting ... ... ... 634 

affray K, ... ^ ... 634 

wrongful restraint 646, 647 

46 
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Offences — r 

wrongful confinement, 
(see prosecution.”) 
Offensive — 
trades ... 

Officer — 


Page. 
646, 647 


- 5 8 9 


acts of naval and military XY i;; 

public (see “public officer.") * 
concerned in execution-sale 2 ai 

of Court ... ... qq6 

judicial ; protection of 
executive 

police ••• “* 

naval and military (see “ mil'i- 54 

tary men," “ naval men.”) 
concerned in sales ... - 4 g 

registering ; liability to suit teg 

ministerial (Small Cause Courts)', 

Official— ^ 7 ^’ ^ 79 

liquidator 
trustee ... 

(see “ trustee.") 
assignee... 
secrets ; disclosure of 


, I 43- 144 
296, 629, 630 


... 271 
3 8 3j 3 8 4 


... 320 
... 546 

Omission — 

to give information of offence, 

to assist public servant 47 ’ 
Onerous — 
gifts 

bequests... 

Operatives— 

in factory ... 2 , 6 __ g 

(see “ factory.”) * 

Oral — 

contracts ... 

transfers of property gjS 

trusts ... 3 S° 2 

wiIls - 641, 642 

Order — 
of abatement 

appeal from an .. ’** J? 

of reference to arbitration, go 

of attachment ... ^ zz 

(see “ attachment.”) 7 

“payable to” ... . 0 

winding up iai-L 

of Magistrate in disputes con- 144 

cermng easements „„o 

for execution ... *'* £ 

of .administration 
maintenance ... 

tor an injunction ... ~ 99 ’ ° 

(see “ injunction.”) *" 6 s 

vesting ... 

property in the, of an insolvent::! 


Order — Pag? 

of succession on intesta nv 
(see ‘ ‘ intestacy. ”) 7 * 34* —347 

to file specification 
meaning of an 1 

stntto }UStiCe:aad ^pS’ ffi 

of Magistrate, where dispute cm * 
cermng land p L c ° n * 

to proSuce testamentary rmJ.* 3, 514 
of acquittal and discharg^ yi, 

of commitment for trial^fS 53 '’ 
Court or Sessions Com H *. 
of Cnminal Court ; appea frcm’*' J1 
for destruction of libeHotts m & 
other matter ... dnu 
of appointment of receiver 


Orissa 

province of 

Oudh— 

Civil Courts in 
Wasikas 
Owner— 
of animals ; duty of 

o^°he q fe 0dS: duties " of finder.' 
° f dudSof nd fer0d °“ S 

of ferry 2I: 

of fishery ”* ■; 

of land over which hiehwa' 
passes ■ , . .. s , 

occupying ; income-tax 
of vessel »’ negligence of pilot 
master, crew ... 1 X 

o property, suit for nuisance by 
true ; right of possession 
true ; adverse possession 
riparian 

°f land; right oCto surfac. 
■water ■ 

Government the, of soil of s« 
within 3 miles of coasts 
of trade-mark 
of land ; duties of 
(see ‘'ownership.”)* 
Ownership — 
and possession 

acquisition of, by possession „„„ 
ot beds, foreshore, and banks 
oi rivers ... „„ 

of soil of sea round coasts of 
British India 

of immoveable property ; passing 
of, on sale ... & 
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Ownership— , £ 

transfer of, on sale of goods, 564, 565 
transfer of j?°° 

of property ; trusts ... ... 021 

(see “ owner.”) 

Painting — 

defamatory ... 109, 193 

obscene ... ••• 474 

Pamphlet- 

copyright t ... ... 174 

printed in India ... ... 178 

Panchayats — 

procedure and jurisdiction of ... 5 

decisions of ... ... -187 

."parents—* 

chastisement of child by, xxiii, 69 

appointment of guardians by ... 272 

claims of, to guardianship ... 274 

protection of rights of ... 494 

(see " father,” “ mother.”) 

Par sis 

Jaw of succession of, xxii, 345—347 
matrimonial suits by, 209— 211 

suits by, for declaration of nullity 
of marriage ... ... 209 

suits by, for divorce... 209,210 

suits by, for judicial separation, 210 
distribution of estate of intestate, 

345-347 

intestate ; schedule showing or- 
der of succession of next-of-kin 
of ... ... .... 347 

marriage of ... ... 423 

ceremony of, called Asirvdd ... 423 
Parties— 

to suit (see ‘ plaintiff," “ defen- 
dant.") 

effect of substituting or adding 
new ... ... ... 407 

Partition- 

suit for ... ... 1,2,5,574 

easements of necessity on ...222 
quasi-casements of necessity on, 222 
of share... ... ... 240 

Partner- 

drawee of bill ... ... 99 

expulsion of ... 117,118,503 

in insolvent firm cannot prove in 
competition with creditors ... 323 
both principal and agent ... 498 
entitled to contribution ... 498 

to be indemnified ... ... 498 

lender distinguished from ... 499 ; 
property left in business by retir- 
ing ... ... 499 

property left in business by repre- . 
sentative of .deceased ... 499 I 


Partner — , 

widow or child of deceased, 
receiving annuity out of profits, 500 

ostensible ... ... 500 

nominal ... ? O0 

min0r ... SOO, KOI 

liability of ... Aj Si- 

liability of, for debts ... roi 

liability of estate of deceased **. 501 
neglect or fraud of; liability to ‘ 
third persons ... ...‘501 

trustee; wrongful employment 
by, of trust-property for part- 
nership purposes ... 501, 627 

power of, to bind co-partners, 501, 502 
rules determining partners’ mu- 
tual relations ... ... cos 

new, cannot be introduced with- 
out consent ... ... 1-03 

retirement of ... ’** r C> ~ 

death of...- ... 3 q 3 

representatives of deceased; 

. rights of ... ... S03 

surviving, has right to draw 

cheques ... to* 

duties of... ... ..I 504 

becoming of unsound mind ... 504 

insolvent ... ... ^ 

assignment of share by, 504, 506 
whole interest of, transferred to 
third person ... ... =504 

gross misconduct of. . . 504, 505 

burden of proof as to relationship 
in cases of partners ... 306 

release of debt by one of several 
partners to the injury of the 
others... ... ... 497 

(see “partnership.") 

Partnership — 

law of, a branch of agency ... 498 
definition of ... 498,499 

meaning of “ firm" ... 498 

mere co-ownership ... ... 498 

agreement for ... .,, 498 

banking business ... ... 498 

other business ... ... 498 

extraordinary ... 498,499 

participation in profits not con- 
clusive evidence of ... 499 

loan to ... ; " ... 499 

servant or agent of, remunerated 
by share of profits, 499, 500 
agreement to pay gomastah by a 
share of profits of ... 500 

person receiving portion of profits 
for sale of goodwill ...500 

minor may be admitted to bene* 

fits Of ... : ■ : 500 , 5OI 

annulment of articles of ... 502 

property ; meaning of ... 502 
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Partnership— r 

profits and losses of... ... 502 

management of ... ... 502 

differences arising as to ordinary- 
matters connected with, 502,503 
dissolution of ... 503, 504, 505 

specific performance of agree- 
ment to enter into ... 503 

dissolved by death of partner ... 503 
prohibited by law ... ... 503 

entered into foF fixed term, con- 
tinued after such term has ex- 
pired ... ... ... 503 

joint debts due from, and sepa- 
rate debts from partner ... 504 

when the Court may dissolve ... 504 
winding up of ... ... 505 

revocation of continuing guaran- 
tee by change in firm ... 505 
notice of dissolution ... 505 

notice to old customers of 
firm ... ... ... 505 

adjustment of accounts after dis- 
solution ... ... 305 

goodwill of ... ... 306 

(see “ goodwill.”) 

assignment of share in ... 506 

sale of goodwill of ; right to deai 
with former customers ... 506 
(see “ partner.”) 

Passenger — 

luggageof ... ... I25 

by railway, injury to... _ I2 8 

Patent — 

infringement of ... ... xx ^ 

effect of public use or knowledge 
of, in-' India ... ... 

(see “ invention.”) ’ 

Patient — 

doctor and ; relations between, 155, 628 
dealings with ; undue influence/ 

J , ISS. 400, 628 

action for damages by, against 
medical man ... ... 4GO 

acts dope for benefit of (criminal 

law ) •• ... 485 

communication made in good 
faith to ... ... 4 8 S 

(see “ medical practitioner.”) 

Pauper—' 

meaning of . . I4 

suitb y r - '14,15 

ugeut for ... 14,15 

procedure at hearing of suit by je 
costs in suit by ... jg 

frivolous or vexatious suit by /* 16 


Pauper — P 

SU Cau s y ectt PreSHe ^ 

application to sue in forma 
fens (form) 

Pawn — 

(see 4 ‘ pledge. ”) 

Pawnee — 
meaning of 
rights of 
lien of f * ... 
suit by ... 

suit against \\\ 

(see “pawnor,” “ pledge.”)'" 
Pawnor- 
meaning of 
default of "* 

right of, to redeem'.'/ ^ 

suit by 

(see “pawnee,” “pledge.”)"’ 

Payee— 

of cheque 

of bill of exchan ge / * <J ' 1 ’ 

capacity of, to indorse *’* 

Payment— 

by savings bank .. 

fortZS 9 h 92 ’ 93 '^ 

afte n r°lfgh r t bi11 “* ** 

on demand 
presentment for // 
in due course ... 
dishonour by non ,/ 107 jog 

by instalments ... * ' 

appropriation of ... 
of debts of deceased 
to decree-holder ... 
of legacy ... ^ g* 

right of surety on ... ■ 

forfeiture for non (insurance) /.* 
neglect by lessor to make, which 
he is bound to make 
of rent ... . ... 

of annuities ... ooi 
part, effect of : limitation 
of interest, effect of : limitation/ 
of mortgage money 450, 451, 

(see “ mortgage.”) 
of partnership debts, 504/ 
(see “ partnership.”) 
of pension 

of expenses or compensation out 
of fine 

of purchase-money (sale), 561, 
of rent bond fide to holder under- 
defective title 
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Periodical— 

copyright of ... ... 177 

essays and articles in ... 177 

registration of ... 177, 178 

printed in British India, 178, 179 

Perjury — 

offence of ... ... 480 

Perpetuity — 

rule against, 390, 391, 603, 604 

Personal discharge — 

of insolvent ... ... 319 

(see “ insolvency.”) 

Personation — 

false, for purpose of any act or 
proceeding in suit ... 414 

of juror or assessor ... ... 480 

(see “ false personation.”) 

Petition — 

for divorce ... 195 — 197, 209 

for judicial separation, 202, 210 

for declaration of nullity of mar- 
riage ... ... 203, 209 

for restitution of conjugal rights, 

204, 210 

form of, of objection to assess- 
ment ... ... ... 306 

of insolvency ... 317, 318 

(see “ insolvency.”) 
effect on vesting order of dismis- 
sal of (insolvency) ...318 

of appeal (criminal) ... 537 

by pauper for leave to sue ... 653 
appendix 

Picture- 

libellous, i$9, 189, 193, 538 

immoral ... 159, 474, 538 

Pigs—’ 

trespass by ... ... 619 

Pilot- 

negligence of ... 469, 470 

Pilotage — 

compulsory ... 469, 470 

Place of worship — 

destruction, damage, defilement 
of ... 490, 491 

Plaint- 

nature of ... ... 6 

presentation, admission of, 6, 7 

rejection and amendment of, 6, 7 

memorandum endorsed or an- 
nexed to ... ... 7 

registration of ... ... 8 

in cross-suit ... ... 9 

(see 44 set-off ”) 


peace- 

bond to keep the ... 
breach of the, 228, 510. 5 * 3 * 

(see “ offences.”) 

Pegu— 
conquest of 

penal Code — 

contains law relating to offences 
and their punishments « : 

(see “offences.”); 
provisions of, relating to arbitra- 
tion ... 

provisions of, relating to hus- 
bands and wives ... 

(see “ offences.”) 

Penal servitude— 

Europeans and Americans sen- 
tenced to 

penalty- 

bond with 

and liquidated damages 
for offences 
(see “offences.”) 

Penang— 

settlement of 

Pending suit- 

in Court of British India 
»n foreign Court 
(see “ suit,” “action.”) 
assignment, creation and devolu- 
tion of interest 

administration ... 2 6 

transfer of property, relating 
thereto ... 

.Pension— . 

attachment of . . . 72, 

liability of, to income-tax 
claim for: to whom made 
civil suit for 

sanction necessary for suit 
for lands held under grants in 
perpetuity ... 

mode of payment of 
commutation of 
Government 

private ... ... ... ... 

transfer of ... 508, 

assignments in anticipation of, 
void ... 

fraudulently or unduly received, 
OudhWasikas 
apportionment of ... 

(see “ salary.”) 

Fergunnahs — 
of province ... 
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Plaint— * 

in interpleader suit ... ... 33 g 

form of ... 652 appendix 

(see “ plaintiff.”) 

Plaintiff- 

directed to appear in person ... 8 

more than one . ... 89 

appearing on behalf of co-plain- 
ts ». ... ... 9 

appearance of, only ... 1Q 

withdrawal from suit by 12 

death of... ... I3 

acceptance by, of sum deposited 

by defendant ... .. I3 

marriage of female ... 
insolvency of I3 

P a , u P er 4 4 

(see “ pauper.”) 

woman ... ... ... x „ 

effect of substituting or addin’^ 

. new v- . *•* ... & 407 

minor or lunatic ... 444—446 

Pleader — 

representation in Court by : pro- 
cess served on ... 43 44 I 

appointment of, must be in wit- 
' ln S . - ... 44 

revocation of appointment of 
death of... ... 7; 

Government ... X’ -^7 

admissions by ... * 7 * 

privilege of ... **’ jjJ 

certificate ... ' 

criminal offences committed by,” one 
unprofessional conduct of one 

remuneration of ... 395,396 

giving or receiving commission, ?q 6 
negligence of ... 3g6( 

dealings with : undue influence, 

professional communications’ 3 " 

clerif of t0 - ®9,4oo 

v-iciK 01 ... ... 399 note 

confidential communications with 400 
costs to be paid by, in case of 
order obtained without next 
friend or guardian ... 444 

(see “ legal practitioner.”) 

Pledge — 

is a bailment ' ... 80 8 a 

nature of ... ' 3^ 

rights of pawnee 'I "" 84 

default of pawnor ... 84 84 

default ing pawnor’s right to redeem , 8 5 
by possessor of goods 8 5 

or of .documentary title to goods’ 8? 

by person with, limited interest 84 

limitation' . '"a* 

of bill of lading 85. 4 


Pledge— la & ? * 

suit to recover moveable property 
pawned and afterwards bought 
from the pawnee ... ^ 62 

(see “ pawnor," “’pawnee.”)'" 29 
Poems — 

copyright ; selection of ... 

Police — 

assistance to be given to, 67 
arrest by ... 67, 68, 647 

prevention by, of injury to public ■■ 
property ... « 

report ... ... 

officer protected for acts done 5 9 
under authority of warrant eri 

Policy — 

brokers... ... . 84 

of insurance ; gift of * * *’* 2 i 

[ of insurance by wives and hus- 7 

. bands - ( . - 2# 

insurance (mcome-tax) ... 362 

accident'" 326 ~ 33 ° 

acc^ent... ... 330.33, 

fire and marine ... 332, Si 

right of transferee of immoveable ' 
property under ... ...333 

(see “ insurance,”) " ’ 

Pollution — 

of water ; easement, 223, 224, 223 
of air ; injunction to prevent ... 228 
of surface water ... v t - -g 

unreasonable, of water ... 

(see “ nuisance.”) 

Pond — 

right of fishing in ... ..,262 

Possession — 

chase in ... ... jg 

of judgment-debtor ; property in , 7 3, 243 
decree-holder’s right to: person 
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possession- 

in ejectment suits ... ... $12 

acquisition of ownership by, 512, 513 
adverse ; meaning of ... 513 

procedure where dispute con- 
cerning land is likely to cause 
a breach of the peace 513, 514 
of immoveable property ; recovery 
of, in Small Cause Court ... 514 
joint : transfer by co-owners, 608, 609 
(see “ possessor. ”) • 

Possessor— 

''\vheh, may be compelled to speci- 
fically deliver ... ... 512 

agent : trustee ... ... 512 

of articles 11 of a special character, 512 
(see “ possession.") 

Power— 

of appointment" ... 297, 642 

(see “ power of appointment. ") 
of sale contained in mortgage, 

when valid ... 454, 455 

of attorney ... ... 515 

(see “ power-of-attorney.”) 

Power of appointment — , 

definition of ... 297, 642 

will made in exercise of, 297, 642 

Power-of-attorney — 
when revocable ... 35, 36, 513 

meaning and nature of ... 515 

acts done under ... ... 515 

payment by attorney without 
notice of death, lunacy, insol- 
vency of, or revocation by, donor, 515 
of married woman ... ... 516 

deposit of, in Court... ... 516 

fees for depositing, searching file, 
and obtaining copies of ... 516 
for purpose of registration, 554, 555 
form of . . . ... 634 appendix 


Presidency- 

Magistrates 

Small Cause Courts . „ 

town ; person groundlessly given 
in charge in; compensation ... 
towns ; meaning of,... 621 

Price — 

sale for a ... ... 

of goods not fixed by contract of 


Prince — 

suits by or against ... 46, 446 

execution against ... ... 46 

arrest of ... ... 48 

Principal — 

ratification by ... xxiv, 34 

and agent ... ... 32 

meaning of ... ... 32 

who may be ... ... 32 

representation of, by agent, 32, 33 
revocation by ... ... 35 

death or insanity of ... 36 

duty of agent towards ... 36 

duty of, towards agent, 39, 40 

must indemnify agent, 39, 40 

non-liability of, for criminal act 
of agent ... ... 40 

injury to agent by negligence of, 40 
liability of ... 40,41,43 

agent supposed to be, 41.43 

debtor (guarantee) ... ... 308 

no suit against, by agent compel- 
ling to interplead . . . 336, 337 

partner a ... ... 498 

and agent : relationship : burden 
of proof ... ... 506 

suit by auctioneer in name of . . . 572 
(see “agent.") 

Printing presses— 
regulations relating to, 178,179 

Priority — 

in mortgage . : ... 458, 459 

of rights created by transfer of 
property ... ... 610 

*■* Qui prior est tempore potior est 
■" jure" ... . • ... 610 

Privacy-— 

right to ... ... 226, 227 

Private- 

ways ... •< ... 282,285 

(see “ ways; ”) - ' , ■ 4 ; ■ ■■ ' 

defence ; right of ... 485—489 

(see * ' private defence. ”) 
nuisance ... ... 471 

(see “ nuisance.") 
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Private defence— ^ Page ‘ 

right of ... ... 485-489 

restrictions on right of ... 486 

of the body ... 486, 487, 488 

commencement of right of ... 487 
continuance of right of, 487, 488 
risk of harm to innocent person, 488 
of property ... 488,480 

commencement of right ... 488 
continuance of right, 488, 489 

homicide caused by exercise of 
. light of ... ... 4 qi 

right of, against act of public ' 

SGrVant - ...547 

Privilege — 

exclusive (copyright), i 75 , l8o 

of counsel, attorney, vakil ... Igi 
of witness ; ... 191,480,481 

communications during marriage, 300 

exclusive, of inventor, 352 334 

professional and confidential 
communications ... 399, 4 00 

(see “ invention, ” ‘ ‘ copyright. ’ ') 
Privileged- 

publication ... X92, IQ3, 104 

statements, of counsel, attor- 
neys, etc., and witnesses, 191, 

480, 481 

Privy Council — 

appeal to ... „ 

value of subject-matter of appeal 

tC> • "* ■••• 54, KK 

security and deposit ... « 

powers of Court pending appeal 
t0 ••• ... SS 

Probate — 

and Administration Act 20 

°L w iL 20 - 2 4' *s. 29, 317-524 

necessity ot ... 2 q, 2 . 6 

nature and meaning of, 245, ci 7 
grant of, conclusive proof of will 4 17 
establishes fact of will ’ 

is confirmation and evidence of ' ' 
executor s title ... ci'7 tro 

effect of 5I7, gg 

to whom granted ... cjs, 

cannot be granted to minor ?i8 

grant of, to married woman cr8 

jurisdiction to grant “* 

proceeding; procedure in i xq 

protection of property until, 519 r SO 
order to produce testamentary 
.papers ... / , 20 

time when granted ... . c 20 

application for; requisites of, 520 <21 
issue of citations ... 0 

caveat on opposition to grant of, 

S2I, 522 




Probate — 

form of grant of 
conclusiveness of "• . 

separate, -of codicil" discovered 522 
after grant of u 


of copy or draft of 'lost mu, ~ £ 
°l c '°Py whe r e original exists 5 ’ “ 


5 =,f 
5 2 3i 524 
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revocation of 
Proceedings — 

stay of 

by agreements of parties' * * J 
nling of agreement ... J 

agents in legal ... 7,m 

agreements in restraint of legal’, 43 

inquests are judicial * 6 °' $ 

judicial ; report of ... t * n ‘ ® 
in lunacy * 93 

probate;.. *** 

(see “probate.") 5 7—524 

criminal ; initiation of 
(see ‘'prosecution.”) 
Procedure— 

Civil - xxi, 1 — 18 

criminal, xxiv, 230-4! 

in all civil suits ... 5 2 5 , 54 ^ 

in High Courts ... *” 

m Small Cause Courts, 5, 57c, cfio 
of panchayats ... 00/5 57 ,S v 
in appeal ... „ > 

m review ... 5 5 *’ | 

in winding up of company .7 X L 
under the Divorce Act 
m trial of European British sub- 
. ject ... ... 2 oo — 234 

in insolvency proceedings iiti 

m interpleader suit ... "* 

in foreclosure suit (mortgage), 460, 4,61 
m suit for sale (mortgage), 461, 462 
m redemption suit (mortgage), 

. ■ . ' ■ ' p"'' 462—464 

m probate and administration 
. proceedings ... cm 

m criminal trials ... arc— cio 

in trial of lunatics ... ... 538 

in registration, proceedings, 553—555 
Process — 

agent to receive ... 4344 

served on pleader . . . 2 7 

issued at instance of arbitrator!.* 58 
of Court; abuse of ... 4x4, 

service of, on person authorized 
. conduct suit for military man, 438 

issue of, to compel attendance of 
witness or production of do- 
cument or thing (Criminal 
Courts) ... 530, 531 

(see summons,” 1 ‘ warrant”) 
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processions— 

u on highways ... 284, 285 

proclamation — 

of sale in execution ... ... 241 

and attachment if warrant not 
executed ... ... 5 2 7 

Production— 

of document or other thing, 66, 

53 o> 53 i 

; of testamentary papers * ...520 

si professional — 

men ... ... 394—400 

(see “legal practitioner,” 

| “ medical practitioner.”) 

communications ... ... 399 

profit- 

gained by fiduciary... ...628 

(agent, executor, partner, 

. director, trustee: legal, medi- 

cal, and spiritual adviser, etc.) 

Profits— 

mesne; meaning of ... ... 12 

a prendre ... ... 218 

1 {see “profits a prendre.”) 

participation in ... ...499 

share of... 499, 500, 502, 505 

{see “partnership.”) 




Profits a prendre— 

nature and meaning of ... 218 
law relating to ... ... 218 

and easements distinguished ... 218 
appurtenant ... 218, 219 

in gross... ... ... 219 

Projector — 

of company ... ... 132 

Promises — 

joint ... ... ... 161 

performance of reciprocal, 163, 428 

Promisor — 

joint ... ... ... 161 

release of one joint ... 162 


Promissory note — 

alteration of ... 89,109 

signed by agent ... 94,113 

summary suit on ... ... 95 

joinder of parties in suit on ... 96 

limitation to suit on, 96, 97 

negotiation of ... ... 101 

indorsement of ... 102,103 

liability of legal representative on , 1 03 
payment of ... 105, 106, 107 

maturity of ... ... 105 

for accommodation... ... 105 

presentment of, for payment ...106 
dishonoured, 107, 108, 109, xxi 
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Promissory note- 

consideration for ... ... x 10 

protest of dishonoured,’ xxi, 112, 113 
presentment of, for sight ... 113 

nature of ... ... 1x3 

form of ... ... 1x3 

an I. O'; U. is not a 113 

superseding bonds..; ... 114 

made by company ... ... 138 

gift of ... ... ... 217 

(see “ negotiable instrument.”) 

Promoter— 

of company ... ... 132 

Proof— 

of fraud ... 265, 266 

of claims in insolvency ... 319 

of debts in insolvency ... 323 

of age and death (insurance) ... 329 

“ satisfactory to the directors” 
(insurance) ... ... 329 

of fact; number of witnesses ... 48*1; 

as to relationship in cases of 
partners ... ... 506 

in cases of landlord and tenant, 506 
and in cases of principal and 
agent ... ... ... 506 

Property— 

situate in British India ... 2 

administration of ... 20—3 x 5 

(see “ administration.”) 
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alien may hold real... ... 46 ] 

removal of, from jurisdiction of j 

Court... ... 62, 71 \ : 1 

transfer, concealment, removal \ 

of ... 64,414,496,4 97 

liable to sale and attachment ... 72 
attachment of, in Court ... 73 i 

immoveable (see “immoveable ** ! 

property.”) * 

moveable (see “ moveable pro- j 

'■ perty.”) ; ’ ' 

gift of (see “ gift.”) 1 

guardian of (see “ guardian.”) I 

of husband and wife, 292—295 j 

(see “husband,” “wife, “mar- ; 

riage.”) ; • I 

effect of marriage and marriage j 

settlements bn ... 296, 297 

waste of, during suit : injunc- 
tion ... ... 313, 314 

(see “ injunction.”) 
in order and disposition of insol- 
vent deemed his ... ... 32X 

(see “ insolvency.") 
tise or usufruct of, in lieu of 
interest ...... 334 

claimed by two or more persons 
adversely • ... . . ' ... 336 . ] 
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Property — 

of intestate : distribution of, 341— 
(see “ intestacy.”) 
curators appointed to take charge 

lease of (see “lease.”) 
bequest of (see “legacy," 

“ bequest.”) 

of lunatic .(see “lunatic,” 

“lunacy.”) 

fraudulent claim of, to prevent 
seizure 

fraudulent concealment or re- 
moval of ... ... 414,496, 

of minor: marriage settlement, 

mortgaged (see ‘ ‘ mortgage. ”) 
mischief to (see “ mischief.”) 
charges on ... 4 6 4 , 

(see “charges.”) 
occupiers of; liability of 
(see “occupier.”) 
nuisance affecting (see “ nuisance, 
right of private defence of, 488, , 
(see “ private defence.”) 
partnership 

(see “partner,” “partnership.”) 
possession of (see “ possession.”) 
acquisition of ownership of, 512, 1 
protection of, until probate or 
administration ... c IQ , 

public ; injury to ... ’ \ 

receiver of ... * * 1 

(see “ receiver.”) '* " 

sale of (see “sale.”) 
which may be seized ; distress c 
title to (see “ title.”) w 

transfer of ... g 

(see “ transfer of property.”)*’ 
mark (see “ property-mark.”) 
vested and contingent interest in, 

,. . , 602,6 

standing timber, growing crops, 
grass ... 6o6, g ( 

trespass to ... ... 6 

(see “ trespass.”) 
breaking open closed receptacle 
Relieved to contain 617, 6: 

offences against ... 

(see “ offences.”) 

trust ... . : g, 

(see “trusts.”) 

trust ; following ... 62c, 6s 

acquired with notice of existing 
contract ... 628,6s 

disposition of, by will 60 

(see “will”) *“ - 

Property-mark— 

• meaning of .. 

using false 'H 

* h 7 another : counterfeiting; fg 


Property-mark— 

used by public servant ; counter- 
feiting 

making, or possession of instru- S9 ’ 
ment for counterfeiting 
selling goods marked with coum 59: 

terfeit ... 

tampering with 59S ’ S 

unintentional contravention of * 
the law relating to ... ^ 

Proposal— 
to contract 

revocation of ... 

Proprietor — 

(see “owner/’ “ ownership/’) 
Prosecution — 
history of the Criminal Courts, 
xiii, xvi; and Introduction -pas- 
sim. 

Criminal Law m British India ...xxiv 
Penal and Criminal Procedure 
Codes ... ... xxiv, 483, 

Substantive Criminal Law, xxiv, 

Criminal Procedure, xxiv, 4 $£^~ 497 
526 — 310 

aid and information to Magis- 
trates and police and persons 
making arrests ... 67, 68 

arrest, escape, and retaking, 67,’ 68 
for assault ... in- 

security to keep the peace and 
for good behaviour, 70, 634 

J? ail ••• --- 77 , 79 » 534 » 535 

for contempt ... ... ^ 

witness refusing to answer, 148, 149 
for defamation ... ... X89 

malicious (see malicious pro- 
secution.”) 

procedure in disputes concern- 
ing easements and land, 228, 

. _ 5 I 3 > 514 

of Europeans and European 
British subjects ... ... 230 

habeas corpus 

for hurt Zli 

judgment, of Criminal Court ... 356 
for intimidation, insult, annoy- 

„ ance ... ... ... 34 s 

for mischief ... ... 447 

for negligence ... 470 

for nuisance , ... ...471 

for perjury, and other offences 
relating to evidence, and offen- 
ces against public justice ... 480 
classes of Criminal Courts, 525, 526 
Counts of Presidency Magistrates, 527 
service of summons ... 527 

proclamation and attachment ... .527 
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Prosecution- 

frivolous or vexatious accusations, 

„ 539 > 540 

for offences by, or relating to 
public servants 545, 546 

for offences against, or relating to 
public servants ... 546, 547 

of public servant : sanction neces- 
sary ... ... ... 547 

for offences relating to merchan- 
dize marks ... 594—599 

for criminal trespass, 616 — 618 

for criminal breach of trust, 630, 631 
for unlawful assembly, rioting, 
and affray ... 633,634 

for wrongful confinement and 
restraint ... 646, 647 

for other offences ... 483-— 497 

(see “ offences.”) 

Prospectus — 

of company ... ...141 

Prostitute- 

letting of house to ... ... 159 

letting of brougham to ... 159 

wife leading life of ... ... 204 

Prostitution— 

of minors ... ... 494 

Protection — 

order made on behalf of wife, 

298, 299 

interim order of (insolvency), 317, 319 
of judicial officers ... 542,543 

of police-officers ... ... 542 

Protest— 

of bill of exchange ... ... tor 

of note or bill for dishonour, 

in, 1x2, 213 
for better security ... ... Xi2 

Provincial — 

Courts : history of ... xv— xvii 

Courts : constitution of, 3—5, 50, 

' 51, 525, 5126'. 
Small Cause Courts, 573, 579, 580 
(see “Small Cause Court.-') 

Provisions — 

■ -■ adulterated , ' ... v' . ■ 473 * 474 ■ 

adulterated : destruction of ... 538 
sale of : implied warranty of 
. . soundness - . ... ; .yv'' : .-.63$ 

Provocation- 

grave and sudden ... 70, 49 2 

assault and criminal force on 
grave 9 and sudden... ... 70 

homicide on ... ... 492 

by words or gestures ... 492 

sought or voluntarily provoked ... 492 


Prosecution- 
search-warrants ... 527, 

injury to public property 
complainants and witnesses ... 
ordinary place of enquiry or 
trial ... ... ' •** 

initiation of proceedings 
complaint and issue of summons 
or warrant ... 529, 

‘ 1 warrant case : ” meaning#of . . . 

1 ‘ summons case : ” meaning of . . . 
personal attendance of accused... 
procedure in trial of summons 
' cases ... ... 530, 

y summoning of witnesses, 530— 
convictioil, acquittal, discharge, 

. 530, 531- — 535, 
expenses of witnesses , 531, 

withdrawal of complaint 
procedure in trial of warrant 
cases ... 531, 

framing of charge ... 532, 

written statement by accused ... 
summary trials ... 532, 

commitment for trial to High 
Court or Sessions Court, 533, 
procedure in trials before High 
Courts and Sessions Courts, 


verdict of jury ... ... 535 

right of accused to be defended, 535 
compounding offences, 535, 536, 

655 appendix . 

suspension, remission, and com- 
mutation of sentences, 536, 537 
person once convicted or acquit- 
ted may not be tried again for 
same offence ... ... 536 

appeal ... 536, 537, 538 

petition of appeal ... 537 

suspension of sentence pending 
appeal ... ... 537 

release of appellant on bail ... 537 

abatement of appeals, 337, 338 
trial of lunatics ... ... 538 

destruction of libellous and other 
matter ... ... 538 

transfer of criminal cases .. 538 

expenses of complainants and 
witnesses ... 538, 539 

payment of expenses or compen- 
sation out of fine ... 539 

copies of proceedings ... 539 

compensation to person ground- 
lessly given in charge in Pre- 
sidency-town ... ... 539 

cases in which Judge or Magis- 
trate is personally interested ... 539 
officers concerned in sales ... 539 
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Provocation— 

given by anything done in obe- 
dience to law, or by public ser- 
vant ... 

given by anything done in pri-’ 
vate defence 

Public- 
policy ; suits against 
transfer of property in perpetuity 
for benefit of ... 

policy ; agreements against, ic 7 ’ 
question ; conduct of person 
touching any 

good ; statement for, iqo 

fishery ... ^ v 1 

ways and roads *’] 

(see “highway.") 
matters of a, nature: judgments, 
orders or decrees relating to, 

works ; employes and workmen 
on 

property ; mischief to, 447* 

nuisance ... 

(see “nuisance.") 
health, safety, convenience, de- 
cency and morals : offences 
affecting ... 473) 

ei (see “ nuisance.”) 

‘ 1 place ; ” meaning of 
servants (see “ public servants.”) 

tflllflAC /cnn «< miklL J i»\ * 


Public officer— Page * 

SSffiaas- 

(see “ contempt,” « publicseri ^ 
vant, “ public duty.”) 

Public servant - 

provocation given by 
contempts of lawful authority of] 7 ° 

obstructing . 3c ^7~ , "t49 

threat against *“ —147 

threat against person applying 147 

absconding to avoid orderof l 47 

n °o n iSr e of anCe ^ ° bGdience 
refusal to produce document to ” \f 7 
false statement on oath to Z 
disobedience to 

omission to give information to!" 
giving false information to 
refusing to answer ... 7 7 

resistance to “ *47 

obstructing sale by *" 

omission to assist _47 

prosecution for contempt of 47 

authority of ‘ , , 

insulting or interrupting 47 S 
expression of opinion concerning* im 
private defence against act of * 

meaning of ... c!i’ S 

municipal commissioner is a S 
offences by, or relating to, 54 c e 4 J 
offences against, or relating to, 

sanction necessary to prosecution 547 

° f - U7 

enquiry into behaviour of ’ ’ ’ 

counterfeiting mark used by *” 595 

(see “public officer,” “public 
duty.”) r 

Publication — 

of defamatory matter, iqo, mo 

for the public good... ... 

of opinion concerning public ser- 
vant ... ... ... 190 

or conduct of person touching 
a public question ... ... 190 

of report of proceedings in Court, igo 
of opinion concerning a decided 

case. ... ... ... 191 

or merits of any public perform- 
ance - 191 

of censure ... ... 191 

for interest of person making it, 191 
privileged ... 192, 193, 19 4 


INDEX, 



Page. 1 

publications — . | 

relating to pending suit ... 146 ! 

reflecting on suitors ... 147 

or witnesses ... ... 147 

libellous... ... ... 178 

or immoral ... ... 178 

contracts relating to libellous 
and immoral ... ... 17 8 

privileged ... i 9 2 > * 93 . I 94 

punishments— 

for offences ... „ . ••• 4 8 3 

(see " offences,” " prosecution.”) 

Punjab— 

conquest of the ..* ... xiii 

Chief Court of the ... xviii, 208 

Lieutenant-Governor and Coun- 
cil of tlie ... ... xx 

Civil Courts in the ... ... 5 

purchase— 

by executor ... ... 248 

by guardian ... ... 274 

or sale of minor for prostitution, 494 
money, payment or tender of ... 561 
[see " sale.”) 

Purchaser— 

of property sold in execution of 
decree ... 243, 244 

defaulting; re-sale by seller ... 571 
right of, on breach of warranty, 

636, 637 

(see " buyer,” "sale.”) 

Purda— 

Observance of, 14, 64, 226, 577 

women ; bargains with ... 399 

Purser— 

at sea ; will of ... ... 641 

Quality- 

implied warranty of. . . ... 635 

warranty that bulk equal in, to 
sample ... 635 

Quarantine — 

rule ; disobedience to ... 473 

Quasi- 

contracts ... 164, 165 

easements ... ... 222 

Quiet- 

right to reasonable ... ... 220 

enjoyment: covenant for by lessor, 371 
right to reasonable: nuisance, 

. t 471— 473 

(see "nuisance, ’ " noise.”) 
possession: injunction ... 613 

Quit— ' 

notice to, or of intention to, 370, 
374 ; 375 

(see * ' lease,’ ‘ f notice to quit. ”) 


Racing-— , 

hor se ... ... 268, 269 

betting at ... ... 268 

(see " betting.”) 

Railway — 

servants, salary of; attachment, 72 
liability of, as carrier, 81, 125—128 
loss of or injury to animals sent 
, b y - ... ... 125 

of passengers ... 125 

loss of goods sent by, 125, 126, 127 
suit for compensation against, 

125,126,127 
articles of special value sent by, 126 
claim against ... ... 126 

liability of, in respect of accidents 
at sea ... ... 127 

or of goods carried partly on in- 
land waters ... ... 127 

delivery to ... ... I2 8 

stoppage in transit by 128 

action against, for injury to pas- 
senger ... ... 128 

suit against : limitation ... 128 

servant may be exempted from 
liability to serve as juror or 
assessor ... ... 360 

workman engaged in: suit for 
wages by : limitation ...431 

employers and workmen on ... 434 

servants : provisions with regard 
to ••• •** ... 434. 

cattle trespass on ... ... 619 

Rangoon — 

Recorder of ... 5, 95, 149, 208 

Insolvency Court in... ...5, 

summary suit in Court of Re- 
corder of ... 

equitable mortgage in 450 

Rape — 

as a ground for divorce, 195, 196 
husband cannot commit, on wife * 
over twelve years' ol d ... 30a 
on wife ; abetment by husband j* 300 

Rash- 

act endangering life or personal 
safety of others ..... ... 293 

riding or driving ... . .. 474 

navigation ... ... 474 

(see " negligence,”) 

Ratification — 

of wrong doing (tort) xxiv 

of act of agent ; : 4 34, 35 

effect of 34, 33 

cannot injure third persons 35 

by minor of contract entered 
t into during minority 441 
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B ®Jant^d against hard bargains^ 155 

3i3 
3i3 


165- 


- 3i7 


in "respect of contracts, 

.. specific ^ ... 
preventive 

(see “injunction.”) 
of insolvent debtors 
(see “ insolvency.’ ) 

^oroperty transferred for advance- ' 
merit of ... ^ ••• I 3 I 

offences relating to ... 49 ° > 49 * 

insult to... ••• 49 ° 

(see “ religious. ) 

Religions— 

uses ; bequest to ... ... X30 

purpose ; trust for : breach ... 130 
purposes; income derived from 
property solely employed for... 302 
assembly, disturbance of ... 490 

trespass in any place of worship, 
etc. ... - - 490 

feelings ; wounding ... 49 °> 49 1 

,. 490 
.. S 8 * 
.. 581 


discussion 
societies ... , 

endowment 

Remand— .. 
by Appellate Court . 

Re-marriage— 

after divorce 
of native converts . 
of Parsis... 

Remission — 

of sentence 


53 


... 207 
... 208 
... 211 


... 536 


Removal— 

of property from jurisdiction of 
Court... ... 62,71 

of attachment ... ... 71 

fraudulent, with intent to pre- 
vent distribution in insolvency, 496 

dishonest and fraudulent, 496, 497 
by tenant of furniture to avoid 
'distress ... 49 $» 497 

Renewal— 

of mortgaged lease, 452, 456, 628 
Rent— 

from agricultural land : income-. 
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Rent — , 

accepted after institution of eject- 
ment suit ... ... 374 

relief against forfeiture for non- 
payment of • ... ... 375 

payable by under-lessee on sur- 
render of lease ... ... 375 

acceptance of, after determina- 
tion of lease ... 375 » 376 

payable by estate of testator 
(bequest) ... ... 387 

receipt of, in lieu of interest 
(mortgage) ... ... 450 

collection of, by mortgagee in pos- 
session ... ... 456 

seller entitled to ... ... 561 

payment of, by buyer ... 56 1 

distress for (Small Cause Court), 

557, 558 

bond fide paid to holder under 
defective title ... ... 586 

and profits pass with transfer of 
land ... ... ... 601 

passes with transfer of house ... 601 

apportionment of, on transfer of 

property ... ...606 

Repairs— 

to be made under lease ... 372 
of building ; negligence - with 
respect to ... ”* 474 

of building ordered by Magis- 
trate ... ... ... 475 

Report — 

of judicial proceedings, 190, 193 
of military and naval officer ... 193 
in lunacy proceedings ... 410 

Representative — 

legal 

(see “administrator,” “exe- 
cutor.”) 

Rescission — 


of contract ... 171,172 

mode of rescinding voidable con- 
tract ... ... ... 171 

compensation in case of ... 17 r 
consequences of ... 171, 172 

when, may be . adjudged ... 172 
for mistake ... ... 172 

Reservoir—*- . 

fouling water of public ... 474 




Residuary— 

- legatee ... ' 

gift and gift of annuity 
bequest ... ... 

(see “legacy.”) 

Residue—'. 

of deceased’s property 
bequest of ; ... 


after vesting order no distress for, 
definition of 

lessee bound to pay or tender ... 
payment of, without knowledge 
of transfer by lessor, 373, 
apportionment of ... 
forfeiture waived by acceptance 
of, or by distress for 
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Resistance— r 

to arrest... ... 68/480 

to the taking of property by 

public servant ... ... 147 

to execution ... ... 243 

Res judicata — 
meaning of ... ... 6 

Restitution — 
of conjugal rights ; jurisdiction 
to grant ... 203,204 

petition for ... ... 204 

grounds why application should 
not be granted ... ... 204 

execution of decree for, 204, 210, 239 

suit for, by native convert ... 208 
suit for, by Parsi ... ... 210 

Restoration — 

of suit ... ... ... 10 

Restraint — 


1 . 


of legal proceedings 

... 60 

; / : " /tv!',. 


of marriage 

... 416 

' !1 i v ■ 

| >5 j,f 


of trade ... 

(see “trade.”) 

587, 588 



of sale of particular goods 

... 589 

’ /V/'V//' : ■. 


wrongful 

... 646 



(see “ wrongful restraint.”) 

Retirement — 


of partner 

Reversion — 

... 503 

til t V 


sale of : registration 

Review — 

... 559 

V| , i; 


nature of a 

... 55 

! / ,■/ vl 


procedure in 

Reviews — 

... 56 



copyright of 

... 1 77 



articles in ... 

... 177 

V ’ ’ Vi 


registration of 

Revision — 

I 77 » 178 



by High Court ,,, 

Revocation — 

... 55 

' q 


of grant of administration, 

27, 

5 2 3 ’ 524 

: I 4 1 1 1 * p ! ( 


of authority of agent, 

35 . 36 

1 V’* ' 1 1 


limitation on power of, 

35 . 36 

I ’ / ( If 


compensation for ... 

... 36 

’ Is \ / ■ ? 


of license 

220, 616 

( , |!i i , 1 V /a 


of authority of betting agent ... 268 

1 k'i ' *, - w' 


of power-of-attorney 

... 544 

! : II ’ /j/ Iv’ } 


of grant of probate ... 

5 * 7 . 5 2 3 
... 642 

; ! 1 1 


of unprivileged will 

I V!® 


of privileged will 

... 642 



of will: revival 

Reward— 

... 643 

■ ; fill ‘‘ 1 


advertisement offering 

§<; 152 

Sill 

8— i 1 wi - ; 

■p /i IP! T J ' 1 

, 1 ■ '<■ 
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ne ^« ent , 468 

rash, so as to endanger life, or to 


* 494 
■489 


557 : 


557 

558 
6 to 

634 


cause injury 

RigM-r- 

of way 
(see “ way.”) 
of fishery (see “ fishery.”) 
of ferry (see “ ferry.”) 
parental : protection of 
of private defence ... 485- 

(see “private defence.”) 
riparian 
to use of water 

priority of, created by transfer, 

Rioting— 

offence of 

act done in prosecution of com- 
mon object ... (W. 

duties of owners and occupiers ^ 

of land ... .,. 634 

bond to keep the peace in case of, 634 

Riparian — 

ri S hts 557 

River- 

easement to pollute ... 223, 224, 224 
watercourse and use of water ... 224 
diversion of, for mill, 226, 548 

right of fishery in ... 261 

(see “fishery.”) 

right to soil in non-navigable , 
navigable, is deemed a highway, 
mischief by injury to 
navigable : ownership of bed, 
foreshore, and banks 
tidal 

non-navigable ; ownership of bed, 
foreshore, and banks **/ S57 

riparian rights , , ' $57, '558 'v. 

access to... ' /,../'/ ; '.*.;/ 357:":'; 

erection of piers, wharves, land- 
■ ing places' ■ ' ■ ... V : ... 557 

defences' against encroachment" m/V 
of _ ... _ ... ... 557 

accretion by alluvion .-.557 

right to use, flow and purity of 
water ... ... 557, 558 

pollution of ... - 558 

(see “easement/’ “ water.”) 

Road — 

dedication of, to public ... 283 
rights in soil of public, 283, 284 
forming common boundary ; 

ownership of ... ".,284 

mischief by injury to public ... 447 
(see “highway/’) 


1 262";/ 
2%'; 

• 447 

557 ' 
557 ■ 
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Sale— 

of noxious food or drink ,473, 474, 538 
of drug or medical preparation 
knowing it to be different drug 
or preparation ... *..474 

or purchase of minor for prostitu- 
tion, ... ... 494 

of immoveable property, SS9— 563 

definition of ... ... -59 

how made : registration 559 

(see “ registration.”) 
of one of two properties subject 
to a common charge ... 562 

discharge of incumbrances on ,562, 563 
of moveable and immoveable 
property combined, e6q, 

of goods ... 563-572 

is effected by ... 563,564 

completion of : transfer of owner- 
Ship ... ... £64, 565 

ascertainment of goods, 565, 560 
contract for, of goods to be deli- 
vered at a future day, 566, 567 
price of ... ... ... 567 

delivery of goods ... 567,568 

re-sale ... ... ...571 

by auction ... **< 572 

officers concerned in sales ... 548 
of particular goods : restriction 
on liberty of selling ... 589 

of trust-property: breach of trust, 

625, 626 

warranty on ... 635 — 637 

(see “ warranty,”) 
by sample ... ... 635 

of goods as of a certain denomi- . . . 

nation ... ••*635 

of article of a well-known ascer- v 
tained kind ... 635, 636 

of marked goods ... . . . 637 

(see “transfer,” “seller,” 
“buyer,” “warranty.”) 

Sample— 

sale of goods by ... . .. ,635 

warranty that bulk equal to ... 635 

Satisfaction- 

made by defendant .. 12, 13 

agreement to give time and for... 240 

Savings — 

bank X : ?' ,.V v'. ... 90 

(see bank.”) 

Schedule— 

insolvent’s ... ... 318 

creditor not mentioned in ... 323 
alteration of ... ... 324 

Science — 

property transferred for advance- 
ment of ... 131, 603, 604 

i societies for the promotion of, 581,583 


l Koman Cat none ■ 

j native converts ... - 209 

1 marriage of ; dispensation ...418 

Sves : marriage of, 421,422 

^fbr^protection of wild birds and 

s o” e ::: $ 

regulating procedure" in issue of 
directions in nature of habeas 
corpus . ••• ‘ ••• 

relating to inventions ... 355 

i, Qacred' — 

object ; destruction, damage, de- 
\ filament of ... , , ••• 49° 

: (see “religion,” “religious. ) 

! Safety— 

of the person ... - «u 

(see “tort.”) 

act endangering life or personal, 292 
nublic ; offences affecting, 473. 474 
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Scienter— 
meaning of 

Scinde — 
conquest of 

Sea — 

carriage by ... 121- 

accidents at 

right of public to fish in 
mark ; removal of or injury to 
around coasts of British India, 
in bays, gulfs, estuaries 


-125 

127 

261 

447 

558 

S58 


528 


546 

588 


will of mariner at ... 640—642 

Seal- 

deeds under •••159 

affixing of, to acknowledgment 
of liability ... ... 405 

Search — 

for persons wrongfully confined, 

280, 281, 527, 52S, 647 
for document or other thing 
whose production has been 
ordered ... ... 527 

of house suspected to contain 
stolen property, forged docu- 
ments, etc. 

(see “warrant.”) 

Secrets — 
official : disclosure of 
of trade : sale of ... 
of trade : disclosure of, 588, 589 
of title or other important secrets: 
disclosure : injunction, 588, 589 

(see “confidential,” “com- 
munication.”) 

Secretary of State- 
in Council, the chief administra- 
tive power ... ... xx 

suits against Government must 
be instituted against ... 543 

is merely a nominal defendant, 

543, 544 

suit against : notice to, necessary, 544 
Security — 

collateral, for performance of 
obligation ... ... 8 

for costs by assignee or receiver 
in. insolvency. ... ... 14 

for costs of action and appeal, 

16, 17, 53, 55 

in application for attachment 
for administration ... 
for costs in summary suit 
protest for better 
in case of lost bill 
bond 

in stay of execution 
/' ob given by guardian 


54S 


Security— 

mortgage 
(see “mortgage.”) 
to be given by receiver . 
Securities— 
loss of, by banker 
surety entitled to benefit of 
pass with transfer of debt or 
other actionable claim _ ^ 
Sedition- 

exciting disaffection, 4 g 9( 4go 

Seduction — 

wrong of ^ ... 

of servant: master "may main-*** 
tain action for ... _ 

but girl herself cannot *" 

of daughter : father may main- J 
tain action for 


of servant or daughter; suit for 
compensation; limitation ... 
kidnapping or abducting a 
woman to compel her 4 4l7 
enticing, or taking away, or detain- 
. in S a married woman 4I7 

liability of minor for ^ 

Seizure— 

of property (see “attachment,” 
“execution,” “distress,”) 

Seller- 

rights and liabilities of, 559 

must disclose material defect .. 560 
must produce for examination 
documents of title cfo 

must answer relevant questions 
of buyer ... v>; ^ 

execution of conveyance by ... ^ 
delivery of possession by ...56c 

payment by, of public charges, 
rent and interest on incum- 
■ branees . ; ... . 

implied contracts by 56c 

delivery of documents of title by, 

560. 561 

lien of, for unpaid purchase 
money ... ... 563 

delivery of goods by, 567, 5$ 
of goods : lien of ... 568, 56^ 

right of, to stop goods in transit, 
on insolvency of buyer, 569, 

570 , 57! 

(see “ stoppage in transit.”) 
rescission and re-sale by, 571, 572 
despatch by,' of goods not 
ordered with goods ordered . 
puffing by, at auction ... 5 

of goods ; title conveyed by, to ‘ 
buyer ... ' 583, 5 
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k sgiier* — ■'■ ■ 

’ responsibility of, for badness of 
i title ‘ ... . .» 584 

without or with imperfect title, 

585. 586 

of good-will ... 588, 590 

of trade secrets ... 588, 589 

(see. “ sale,” “buyer,” “ trans- 
fer.”) 

Sentences — 

which Criminal Courts may pass, 
f 526, 527 

I Separation — 

of husband and wife by mutual 
consent ... ... 299 

" maintenance order ... ... 299 

; deeds ... , ••• 4*6 

judicial (see “ judicial separation. ) 

Sepoy- 

mutiny ... ... xm 

Servant— 

[ wages of labourer and domestic ; 

' attachment of ... ... 72 

of local authority ... ... 72 

bond conditioned for good con- 

; duct of ... ... 116 

| wages of clerk, labourer, work- 
man or, on winding up of 
company ... ... 145 

domicile of ... ... 214 

payment of wages of, by executor 
or administrator ... ... 249 

fraud of... ... ... 266 

communications regarding char- 
acter of ... X9 2 * ^93 

of licensee , ... ... 220 

master and ... 4 2 5 — 434 

(see “master and servant.”) 
meaning of ... ... 425 

death of... ... 425,426,429 

domestic ; hiring of ... ( 426, 427 

(see “ domestic servant.”) 
engaged for the month, 426, 427 

absence of, without excuse, 426, 427 
wrongful dismissal of, 426, 428, 

\ 429. 430 

ludlee ... ... 427, 428 

wrongful desertion of service by, 

: rV':''.;'; ... ■ ■ ■ .. 426, 429 

f rescission of contract by ... 427 
may dispense or remit perform- 
ance ... " ... " ... 428 

must continue to be ready and 
willing to work ... ... 428 

preventing master from perform- 
ing promise ... ... 428 

payment in advance ... 428 

damages lor wrongful dismissal 
I . or desertion of service, 429 430 
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Servant— v 

dismissed, “ must endeavour to 
find new employment ... 430 
suit by, against Government ... 430 
incompetence of ... ... 430 

sickness and disablement of, 430, 433 
neglect of duty : disobedience of, 430 
insolence, rudeness of ... 430; 

immorality of ... ... 439 

must consult interests of master, 430 
wages due to, and clerk from in- 
solvent master ... ... 430 

character of ... ... 433' 

seduction of ... ...431 

suit for wages by ; limitation . . . 43:1: 
criminal acts of ... ... 4 32 

negligence of ... 432,469 

injury to fellow ... ... 432 

independent contractor is not a ... 432 
acts of coachman ... 432,433 

criminal breach of contract by 
cooly, palki bearer, proprietor 
of bullocks, or ... ... 433 

attendi ng on helpless person ... 433 
breach of contract by artificer, 
workman, or labourer, 433/434 
. railway . ... .. ... 434 

public (see “ public servant.”) 
in service of military man . . . 439 
theft by ... ... 495 

or agent remunerated by share 
of profits of trade . 499 

does not commit trespass in deal- 
ing with property in ordinary 
way of his employment 
commission or reduction of price 
obtained by ... ... 631 

(see “master,” “master and 
servant,” “ service.”) 

Service — 

of summons ... 8,438, 327 

(see “ process.”) * 
bond conditioned for faithful ... „ 16 
military ... ... 2*4 

(see “ military,” “military men. ") 

contract of ... 

meaning of contract of ... 425 

who may enter into ... ... 425 

no specific performance of such 
. . a contract / ' ... ... ...25, 

term of; notice ... ...220 

domestic ... 426- 2.29 

incidents of the contract of ... 227 
assignment ... ... 4:28 

contract of, entire and indivisible, 42 9 
contract of, several and divisible, ^29 
quantum meruit ... ... 229 

contract of ; damages for breach 

Of ... 4^9: 430 

injunction ... ... 
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Service — 

compensation for loss of ,.,431 
criminal breach of contract of ... 433 
compulsory; pilotage ... 469 

privileged will of soldier or sailor 
on ... 640, 641 

(see “master,” “master and 

servant, ’ ’ '• * servant. ’ ' ) 

Servient — 

heritage ... 219, 224, 225, 226 

owner ... ... 219, 226 

Sessions — 

Court ; trial of European British 
subjects by ... ... 231 

Court ; trial before, by jury or 
with assessors ... 359, 360,361 

Judge ... 361, 362, 526, 536, 537 

Judge is ex officio Justice of the 
Peace... ... ... 362 

Judge ; sentence which may be 
passed by ... ... 526 

Court ; commitment for trial to, 

533* 534 

Court ; trial before ; procedure, 

534. 535 

Court ; appeal to, and from, 536, 537 

Set-off- 

nature Of ... 9, IQ 

effect of written statement of ... 9 

admitted ; jurisdiction of Small 
Cause Court ... ... 575 

written statement in case of, 575, 576 
Setting aside — 
of ex parte decree ... ... 10 

of dismissal of suit... 10, 11, 17 
of order of abatement ... 14 

of award ... 59, 61 

of decree in summary suit ... 96 
of sale of immoveable property 
in execution ... 242, 243 

Settlement — 

of suit 12, 13, 578, 579 

on marriage, 22,168, 296, 297, 416,417 
direction to execute... ... 171 

on decree for divorce, or separa- 
tion ... ... ... 206 

for benefit of husband ... 206 

for benefit of wife and children, 206 
ante- nuptial ... ... 206 

post-nuptial ., ... 206 

(see “ marriage,” “husband,” 
“wife.") 

Share- 

company limited by 134 

stock and ; meaning of ... 135 


transfer of 
in a company 
holder ... 


? 35 » 136, 143 
... i35 
135 


Share— Pa ^- 

contract to take ... T . r . 

allotment of 136 

warrants to bearer !!! 136 

calls upon ... 3 °* *37 

trusts in respect of .*. *** *37 

decree for partition of "* 137 

decree for separation of 240 

in intestate’s estate (see “i n t« 240 
tacy.”) v ues 

bequest pf ... g 

°f. mortgaged property ; person 3 
interested in ... 1 

of partner ... **’ 1431 

. ( see partnership,'”' • • partner]”") ^° 2 
m partnership ; assignment of 
property divided and held in* 5 
transfer ... ’ , 

I of immoveable property ; transfer 
by co-owner ... < ^ 

Shareholder — 
and stock-holder ... 

(see “company,” «* share.”)"' 35 
Ship — 

acts of master of merchant vviji 

sasf - 

::: 3 

intentionally running aground .* 448 
compulsory pilotage of ' Jg: 

rash and negligent navigation of, 474 
Shipping Company — 
profits of; income-tax ... o 02 

Shop- 
hooks 

keeper ; imputation 'made by, in ' 
good faith ... ... IQI 

keeper I libel on ... . , * 

keeper ; libel on goods of l go 

(see “trade,” “trade-mark.") 
Shrubs — 

rooted in earth, pass with trans- 
fer of -land ... ...601 

Signing — 

acknowledgment of liability; 

limitation . , oc 

° fwm 640 

Sikhs— 

wills by ... 246,638 

Singapore— 

settlement of ... ... xi 

Slander — 

of title ; meaning of, xxiii note 

meaning and nature of wrong of, 

. xxiii, 194 

action for; when maintainable... 194 
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1 Slander— , 

l words ,4 actionable perse ...194 

damages for r ••• ... 1 94 

liability of minor for, 44 1 - 44 2 

Small Cause Court— 
history of ... xiv, xv, 573 

iurisdiction. of, 1, 2,574, 575, 

579 > 580 

1 procedure in Presidency and 

Mofussil, 5. 573 > 57 $> 57 ^, 580 
j- recovery of possession of im- 

1 moveable property in ... 514 

I 1 presidency (Calcutta, Madras, 

Bombay) ••• 573 — 579 

Provincial or Mofussil, 573, 579, 580 

constitution and officers of, 573, 574 

I law administered by ... 574 

} local limits 'Of jurisdiction of ...574 
I suits in which, has no jurisdic- 


tion ... ... *•* 574 

suits in which, has jurisdiction, 595 
procedure in Presidency, 575 . 57 $ 
compensation payable to defen- 
dant in ... ... 576 

discharge of judgment-debtor on 
sufficient security... ... 576 

suspension of execution by ... 5 76 
new trials and re-hearing ... 576 
references by, to High Court ... 577 
distraint by ... , 577*578 

(see “ distraint,” “ distress.") 
contempt of ... ... 578 

fees and costs in ... 578, 579 

institution-fee ... 578, 579 

suits by poor persons in ... 579 
Provincial ... ... 579 » 5 8 o 

Provincial, Act : object of ... 579 
constitution of ... ... 579 

jurisdiction of ... 579, 580 

procedure in ... ... 580 

sjuitst m , 111 volvi n g" questions of 
title ... ... ... 580 

revision by High Court of decrees 
and orders of ... ... 580 

appeal from certain orders of, to 
District Court ... ... 580 

finality of decrees and orders of, 580 

Smell- 



natural right that air be not un- 
reasonably polluted ... 220 

causing nuisance ... 471—4 73 

from carrying on of trade : noxi- 
ous effluvia, etc. ... ... 472 

(see “ nuisance.") 

Smoke- 

causing nuisance ... ... 472 

(see “nuisance.") 
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Societies — 

charitable and religious, 131, 581, 582 
income of such ... 131,302 

literary and scientific, 581, 582 

religious ... ... 581 

incorporation of ... ... 581 

(see ‘ ‘ religion,” 1 * religious," 

“ charity/') 

Soil- 

Casement does not give interest 
in ... ... ... 218 

right to remove and appropriate : 

profit k prendre ... ... 218 

right to, in non-navigable stream, 262 
(see “ rivers.") 

of highways ... 283, 284 

(see “ highways.’*) 

Soldier- 

deposit of, at Savings Bank . . . 9 1 

oft active service : will of, 640 — 642 

(see “military men.") 

S olemnization — 

of marriage (see “marriage.*’) 

Solicitor — 

(see “legal practitioner,” 
“attorney.") 

Son- 

share of, on intestacy, 341—344 
share of, on intestacy (Parsi), 

345—347 

Soundness— 

of mind : contract ... 153, 498 

(see “lunacy," 

“ unsoundness." 
in horses : meaning < 
warranty of (horses), 
warranty of, in case 
provisions 

Special assignee — 

of insolvent’s estate . 

Specific performance — 

of agreement to refer to arbitra- 
tion ... ... ... 60 

of award ... 61,171 

of contracts ... 166—171 

nature of ... ... 166 

relief discretionary ... 166, 167 

contracts of which, may be grant- 
ed ... ... ... 167 

of contract to transfer immove- 
able property ... ... 167 

when party to contract is unable 
to perform the whole of his 
part of it ... 167, x68 

contracts of Which, cannot be 
granted ... ... x68 


ill! 

® 


“ lunatic," 

:k 





of pending suits against insol* 
wtt '** ... ' 321 
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Specific performance— 

who may obtain ... i68, 169 

with variation .. 169,170 

against whom, may be obtained, 170 
liquidation of damages no bar to, 

170, 171 

compensation in addition to, or 
substitution for ... ... 171 

of direction to execute settlement, 171 

decree for ... ... 239 

a form of specific relief ... 313 
no, of contract of service ... 425 
in case of vendors and lessors 
without or with imperfect title, 
and voluntary settlors, 585, 586 

Specific relief- 
nature and meaning of 
by injunction ... 313-- 

(see “ injunction.") 
by ordering specific performance , 

166- 

(see “ specific performance.") 
by declaratory decree 


3i3 

-316 


-171 


353 


510— 512 


for 

3S°> 35i 
••• 35i 
35i» 352 


* 55 . 398 


by delivery of possession, 

(see “ possession.") 
Specification— 
of invention : application 
leave to file 
order to file 
form and contents of, 

(see “ invention.") 

Spiritual adviser — 
undue influence of ... 
fiduciary position of : advantage 
gained by ... ... 628 

State — 

act of ... ... xxiii, 543 

Stakeholder — 
recovery from, of money deposit- 
ed to abide wager ... 269 

when, may institute suit of inter- 
pleader 

Statement — 
of claim ... 

(see “ plaint.") 
written ... 
privileged 
Statue — 
defamatory 
Statute — 
law : (English) 
damage arising 
authorized by 
Stay— 
of proceedings 
; of execution 


189, 193 

: -A; xiii, xv 
of acts 
xxiii, 473 


Steamer — 

(see “ship," “vessel,” “navi- 
gation.”) • 

Stock — 

in company : meaning of 
holder ... 

notes: interest on ... 
income-tax on 
bequest of ... 

Stock-notes — 
interest on . 

Stoppage in transit — 
right of, 121, 123, 124, 

- when bill of lading is pledged 
entitles seller to hold gc 
until price paid ..... 
how effected 

when goods are deemed to b 
transit 

continuance of right of 
cessation of right of 570, 

Stream— 

(see “ river.") 

Sub-leas© — 

(see “ lease.") 

Subsistence 

payment of 

Succession — 

Hindu and Mahomedan 

Act 

certificate 

to immoveable proper 
to moveable property 
in case of intestacy 
(see “ intestacy." 
curators in cases of 

Suicide- 

inquest into death by, 

“commit," meaning of, 
forfeiture of policy of insurance 
in event of ... 328, 329 

Suit— 

for immoveable property ... x, 2 
for moveable property ... 1, 2 

for foreclosure or redemption ... 2 

for partition 

for compensation for wrong 
immoveable property 
arising out of contract 
transfer of 
procedure in 
pending ... 

documents relied on in 
appearance of parties to 
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Suit- . 

restoration or ... 

;■ ex-parte ' ' t 

settlement of issues m 
(see “ issue.") 
hearing of ... ••• ** 

assignment pending ... 14 

administration limited to pend- 
ing r . . - 2 7 

by and against administrator, 
trustee, or executor ^ 3 °» 3 1 

arbitration pending ... 57 

summary, on negotiable instru- 
ment ... •** ••* 95 

on lost negotiable instrument ... 96 

on dishonoured negotiable in- 
strument ... 1 12 

agreement to supply funds to 
carry on ... ... 129 

abetting unrighteous ... 129 

against public policy ... 129 

publications relating to pending, 146 
for breach of contract, 1 165, i66 
for infringement of copyright, 

175 * 3C 77 * 180 
matrimonial ... 195 — 21 1 

for libel ... 189,192,193 

for slander ... *94 

for disturbance of easement, 

228, 229 

for contribution ... ... 237 

by executor or administrator, 

247, 251 

in respect of highways ... 2^4 

against indemnity holder ... 308 
injunction pending ... ... 313 

interpleader ... ... 336 

For declaratory decree ... 358 

limitation of _ 401—407 

(see “limitation.”) 

for malicious prosecution ... 414 
by or against military man ...438 
against minor or lunatic, 443, 445 
mortgage {see ‘ ‘ mortgage. ” ) 
for nuisance ... ... 47 1 

right of, in case of criminal 
offence ... 483 

for possession of property, 5x0, 511 
for ejectment ... ... 5 12 

against public officer ... 543 

against the Government of India, 

543.544 

receiver in (see “receiver. ) 
against registering officer ... 55^ 
no, lies on any decree of Small 
Cause Court ... ... 57 $ 

in Small Cause Court, 574. 575 * 

579 * 58o 

(see “ Small Cause Court.”) _ 
production of title-deeds by wit- 
ness not party to ... • ... 585 


Suit- 

transfer of property pending .. . 610 
for breach of trust ... ... 625 

deposit of trust-property in Court 
during ... ..*629 

(see “action.”) 

Suitor- 

publication reflecting on ... 147 
threat against ... ...147 

Summary- 

suits ... ... 95, 96 

suit ; setting aside of decree in . . . 96 
trials .. ... 532, 533 

Summons — 

to appear and answer claim ... 8 

fee for issue of ... 8, x6 

Unserved ... ... 10 

absconding to avoid service of, 147 
preventing service of ... 147 

non-attendance in obedience to, 147 
by police-officer ... ... 184 

service of (Criminal Courts) ... 527 
issue of summons ... 529, 530 

case ... 

(see “ summons-*case.”) 

Summons-case — 

meaning of ... 529, 530 

trial of, by Magistrates, 530, 531: 

procedure in ... 530, 531 

absence of complainant, 530, 531 

Support— 

from adjacent or subjacent soil... 220 
natural right to ... 
easement of ... 

removal of 


Supreme Court — 

at Fort William 
at Bombay and Madras 
jurisdiction of . ... .. 

law administered in... f 
abolition of ... 


222, 225 
.229'' 

, 597. 598 
> which 
... 598 
of 

... 598 


Surat— 0 f S9 i 

establishment of ... ***591 

Surety — ■ ••• 59 x 

in case of arrest ... 59 * 

suretyship . in case of ■ ; # 59 1 * . S 9 2 

; instrument : . ; ..India ... 59 ® 

meaning of . lisites ... 592 

:r ; consideration for gudnfrmgement 
liability of ■ S 9 2 » 593 

continuing giiaranfrfngement of, 592 
private agreementr infringement 
... *** 
discharge of t infringement 
right of, on paym ... 59 2 » 593 

ance ... ... *•* 593 

guarantee when. ' good- will! ... 593 
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Surety — • g ' 

indemnification of ... ... 31 1 

contribution of co-sureties 3II 

(see “ guarantee,” “indemnity.”) 
Surgeon- 

contract with regard to practising 

certifying, of factory’ ‘‘‘ 256 

negligence of : liability of ,, 400 
causing death by rash or negli- 
gent act ... ... 400 

death ensuing on operation by, 485 
communication made by, in good 
faith to patient ... ... 485 

(see ‘ ‘ medical practitioner, "j 
Suspension — 

of sentence ... # ^36 

Tacking — 

meaning of ... -eg 

none allowed under Transfer of 
Property Act ... ... 459 

(see “ mortgage.”} 

Tahsils— 
divisions of district ... 

Tank- 

right of fishing in ... 

order for fencing of 

Teacher — 

chastisement of pupil by 

Telegraphic address- 
no right to 

Telegram — 

^conjp^by ... i 5I , IS2 

act of . .. 

Stakeholm, damage, defilement 
recovery . ... ... 400 

ed to al 

when, mav f . , , 

pleader 3y of “moveable pro- 
p '.ecution ... 210 

Statement- suit by ... 306, oZ 7 

of claim ... abilities of, 371 — 070 

(see “ plase,” “ lessor,” “ les- 
written ... 

privileged edby... . 472, 473 

Statue — ' furniture to avoid 

defamatory ••• 496, 497 

Statute — 

law: (English) ntract) « ... 161 

damage arisin. . . . ... 373 

authorized by Tent (mortgage), 4615 
Stay— *y... ...561 

of proceedings 

of execution of . T ec ,o 

. of pf*‘ ng 3 , uits ~ Ilf 

vent ... *** 


262, 263 
47S 

... 69 

... 590 


Testamentary— Pa 

papers : order to produce 
document (see “will.”) 520 

guardians ... * / 

Testator — “ 3y 

deposit by, of will with Regis- 
trar ... . # ■ 

making of will by *“ *** 

(see “will.”) 3 - 6 3S 

deaf, dumb, blind, insane, drunk, 

married testatrix *'* "* 

military or naval 

legatee dying before, 644 6 i5 

(see “legacy,” bequest,” “exe- 45 
cutor,” “probate,” “?vilL") 

Thannahs — 
police charges ... 

Theft— 

of animals . . V 

by servant ’** J; 

and criminal misappropriation" ' 3 
distinction between 4gi . 

Threat — 

threats ... 69*348 

(see “ assault,” “ intimidation.”) 
against judicial officer, 146, I47 

by plaintiff against defendant ..’147 
against suitor ... ... 147 

of injury to public servant 147 

to publish defamatory matter ... iBq 

, of violence to wife ... ... 

of injury to person, reputation, or 
property ... ... 34 g 

(see “intimidation.”) 
of action or prosecution ... 348 

by anonymous communication, 348 
offence committed by person 
compelled to it by * ... 484 

to disclose trade or other secrets, 

588, 589 

to commit breach of trust ...625 

Time- 

lapse of, no bar to action for 
fraud ... ... 266,405 

computation of ; limitation, 403, 

4°4* 407 

Title — 

slander of ^ ... xxiii, note. 

to negotiable instruments, 101, 104 
of literary work ... ..177 

defect of, in exchange: right 
of party ... ... 235 

adjudication of, in interpleader 
suit ... ... ... 336 

declaratory decree ... ... 358 

denial by lessee of landlord's 
title ... ... ... 374 
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"^covenant for, By mortgagor, 452. 45<> 
possession without ... 510, 511, 512 

■ m ejectment suits ... ... 5 12 

: of executors ... 5*7 

| covenant for, by seller > ... 5°o 

1 suits involving questions of : 

I provincial Small Cause Courts, 580 

i to moveable property, 5 8 3> 5 8 4 

conveyed by seller of goods to 
buyer ... * 5 8 3> 5 8 4 

seller’s responsibility for badness 
" of ... S 8 4> 635 

to immoveable property, 584 586 
vendors and lessors without, 585, 586 
rent bond fide paid to holder 
under*defective ... ^ ... 5 86 

improvements made by bond fide 
holders under defective ... 586 


Title-deeds— 

donatio mortis causa of ... 21 7 

production of, by witness not 
party to suit ... ... 5 8 5 

Tools— 

of artizan : attachment ... 72 

Torts— 

law of ... ... xxii, xxiii, xxiv 

meaning of ... ... xxii 

and criminal offences ...xxii 

definition of actionable wrong, 

xxii, xxiii 

damage caused by ... ... xxii 

affecting safety and freedom ... xxii 
personal relations in a family . . . xxiii 
reputation ... ...xxiii 

affecting estate generally . . . xxiii 

personal wrongs ... ...xxiii 

wrongs to property ... ... xxiii 

wrong affecting person and pro- 
perty generally ... ...xxiii 

liability of wrong-doers ...xxiv 

abetment of ... ... xxiv 

of agent... ... xxiv, 40, 266 

of servant, xxiv, 266, 432, 469 

contribution between wrong- 
doers ... ... ... xxiv 

liability of minor for, 441, 442 

Trade- 

free, permitted with India ... xii 
competition in ... ... xxiv 

usage of ... 32,187,188 

bond in restraint of . . , ...115 

agreement in restraint of, 159, 

587, 588 

requisites and proof of usage of, 188 
words injuring person in his ... 193 
slander of person in way of his, 194 
wages and earnings of woman 
gained in ... ... 295 


Us 


Page, 

Trade— * 

offensive, fouhsirielling, noisy : 

nuisance ... 472, 589 

injurious to health or physical 
comfort ... 474, 475 

public servant unlawfully engag- 
ing in... ... 547,S4 8 

mark (see “ trade-mark.”) 
description (see “ trade descrip- 
tion.”) 

agreement in restraint of, void, 

587, 588' 

saving of agreement to carry on 
business of which the good-will 
is sold .. ... 588 

saving of agreements between 
partners ... ... 588 

secrets ; sale of ... 588, 589 

secrets ; injunction against dis- 
closure of ... 588, 589 

restriction on liberty of selling 
goods of a particular descrip- 
tion ... ... ... 589 

partnership in (see ‘ ‘ partner- 
ship.”) 

name ; right to sole use of, 589, 590 
telegraphic address ... ... 590 

mode of packing ... ... 590 

goodwill of ; meaning of ... 590 

(see “trader,” “ tradesman, ” 
“trade-mark,” ‘“trade- 
description,” 4 ‘proper-mark.’’) 

Trade-description — 
meaning of ... - 594 

false ... ... 594 

provisions supplemental to defini- 
tion of false ... 596, 597 

application of ... ... 597 

penalty for applying false, 597, 598 
penalty for selling goods to which 
a false, is applied ... ... 598 

unintentional contravention of 
the law relating to ... 598 

Trade-mark — 

law; general principle of ... 59 1 
is property ... . • 591 

function of ... ... 591 

what may be a ... - / 591 

colourable imitations, 591, 592 

no registration of, in India ... 592 
infringement of : requisites ... 592 
remedies in case of infringement 

. of ... ■ .... 592, 593 

prosecution for infringement of, 592 
suit for damages for infringement 
of ... ... ... 59 2 

injunction against infringement 
of ... ... 59 2 > 593 

transfer of ... ... 593 

passes on sale of good-will: ... 59a 
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° f property in breach of trust, 

0 TrSee Pr0Perty *° ^ 

(see ‘ ‘ assignment. ” j ’ ' 6s 9» 630 

Transfer of property— 

transfer of property. . . 600-61 1 

m perpetuity for benefit of public, 

right of transferee of immoveable ^ 
property under policy 
fraudulent, 496, 497f 6 io 6u 

rent bona fide paid to holder under 
defective title ... 

improvements made by bond fide 5 

bolder under defective title eft6 
law relating to ... 

whether moveable or immove- 

••• ... 600—606 

what may be transferred, 6oo, 6oi 
mere possibility ... 5^ 

easement ... 600,601 

mere right to sue for compensation, 601 
public office , * 6o J 

salaty ... _ ... 

stipends and pensions .. 60! 

persons competent to transfer Z 601 
operation of transfer, 601, 602 
oral transfer ... ...602 

conditions restraining alienation, 602 
conditions making interest deter- 
minable on attempted aliena- 
tion or insolvency . . 60a 

repugnant restrictions 602 

vested interest ; meaning of, 602, 603 
contingent interest ; meaning of, 603 
unborn persons ; perpetuity, 603, 604 
direction for accumulation 604 

transfer to survivors at unspeci- 
fied period ... ... 604 

conditional transfers, 604, 605 
election ... ... 603 

apportionment of rents, annuities, 
pensions, and other periodical 
payments ... ... 606 

transfer of immoveable property, 

606— 61 1 

by person authorized only under 
certain circumstances to trans- 
fer ... 606, 607 

where third person is entitled to 
maintenance ... ... 607 

burden of obligation on property, 

607, 608 

by ostensible owner... ... 608 

by person having authority to re- 
voke former transfer ... 608 

by unauthorized person who sub- 
sequently acquires interest ... 608 


Trade-mark — r Pa § e * 
object of the Indian Merchandise 
Marks Act cm 

meaning of 503,594 

using false 4 .. 594 , 

counterfeiting ... ... 595 

making or possession of instru- 
ment for counterfeiting coc 

selling goods marked with coun- 
terfeit ... ... 595-596 


unintentional contravention "of 
the law relating to 
forfeiture of goods 
implied warranty on sale of 
marked goods ... ... 637 

Trader — 

insolvent ... 3I7l 3lS 

insolvent non- ... q I7j 3I g 

(see “insolvency,” “trade.’') 
Tradesmen — 
contracts of married women with, 

r , . , 297,208 

libel on the goods of ego 

(see “trade,” “trader.”) 

Tramroad — 

liability of owner of . t< I2I 

Tramway — 

acquisition of land for purpose of a, 368 

Transfer' — 

of Government of India from 
East India Company to Crown, 

r . xiii, 54.3 

of suits ... ... 

of debt ... jg 

of beneficial interest in moveable 
property ... 18 

to Administrator-General **' 30 

of negotiable instrument .. 101 

of part only of amount due on 
negotiable instrument ... 102 
r Pf°P e ^y in perpetuity 131, 604 
of share in company 13 c I43 

contract to, immoveable property, 167 
of license ... 22c 

of property coupled with a license, 22c 

Of dominant 7 


of dominant heritage 
of property by ex-change, gift- 
lease, sale, mortgage (see “ ex- 
change,” “gift,” “lease,” 
‘‘mortgage,” “ sale.”) 
by lessee 

of pensions and salaries 

of criminal cases *** 

of ownership on sale of goods,’" 

Of trade-mark . S&4 ' 

of property; general iaw relating 
to (see “ transfer of property.’*) 
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Transfer of property— 
by co-owners ... 608, 609 

joint transfer for consideration ... 609 
for consideration by persons 
having distinct interests, 609, 610 
priority of rights created by ... 6x0 

pending suit ; doctrine of Us 

V pendens ... ... 610 

fraudulent 6xo, 61 1 

(see “ transfer.”) 

Transferor- 

(see “ transfer of property,” 

“ transfer.”) 

Transferee— 

(see m transfer of property,” 
“transfer.”) 

Transportation- 
unlawful return from ...480 

punishment of ... ... 483 

Europeans and Americans 
sentenced to penal servitude 
instead of ... ... 483 

Travelling allowance— 
not included in ‘ ‘ salary ” ... 301 

Trees— 

pass with transfer of land ... 601 

Trespass — 

to land or goods : tort of, xxiii, 612 
injunction to restrain 315, 6x3 

liability of minor for, 441, 442 

nature of civil and criminal ... 612 

to the person ... ... 612 

to land ... ... ... 612 

to goods ... ... 612 

definition of ... ... 612 

gist of the wrong of .. . 6x2 

relief against ... 612,613 

prosecution for ... 612,613 

action for damages for ... 6x3 

civil ; meaning of ... 613, 614 

"conversion: ” meaning of ... 613 
mere apprehension of ... 6x4 

directing, ordering, procuring of, 6x4 
by co-sharer ... ... 614 

action by one joint tenant ... 6x4 

consent of joint tenant ... 614 

recovery of mesne profits ... 614 
by mistake or in good faith ... 614 
malicious ... ... 614 

mere assertion of right to deal 

with property ... ... 614 

by possessor for limited purpose 
exceeding his right (pledgee, 
bailee, etc.) ... ... 614 

immunity of certain ministerial 
actions (carriers, workmen, 
servants, etc. ) ... 614, 615 


Trespass- 

license merely excuses what 
would otherwise be a ...615 

(see “license.”) 

criminal : definition of ... 616 

house ... ... ... 617 

house-breaking . , ... 6 17 

breaking open closed receptacle, 

617, 618 

by cattle ... 618, 6x9 

delivery or sale of cattle ... 618 
illegal seizures ... ... 6x9 

by pigs ... ... ... 619 

fines for, by cattle ... ... 6x9 

by cattle on railways ... 619 

Trial — 

of offences (see “ prosecution.”) 
ordinary place of enquiry or ... 528 
of summons-cases by Magis- 
trates... ... 53°> 53t 

of warrant-cases by Magistrates, 

531, 532 

summary ... 532, 533 

commitment for, to High Court 
or Sessions Court, 533, 534 

before High Court and Sessions 
Court ... 534, 535 

conviction or acquittal bar to 
fresh ... ... ... 536 

of lunatics ... ... 538 

(see “ prosecution.”) 

Trusts — 

administration limited to trust- 
property ... ... 27 

attachment of property held in 
trust for judgment-debtor ... 75 
trust-property in possession of 
judgment-debtor... ... 75 

criminal breach of, 121, 125, 630, 631 
public, charitable or religious, 130, 131 
in respect of shares in a company, 137 

for benefit of wife and children 

(insurance) ... ... 296 

false statement by insolvent as to 
property held in trust ... 325 

suits for the purpose of following 
: trust-property ... ... 403 

law of, in British India, 620, 621 
nature of ... ■';/ ■■f ; .... 62't 

English law of ... ... 621 

meaning of cestui qtte trust ... 621 
“legal ” and “ equitable ” estate, 621 
Hindu and Mahomedan law of, 621; 
estate and interest of beneficiary 
or sestui que trusts ... 621 

definition of ... 621, 622 

1 author of the trust:” meaning 
of ... ... ... 622 

‘ ‘ trustee meaning of ... 622 
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■ ‘ beneficiary : ” meattmg bf ... 622 
trust-property : ” 1 * trust-money ’ 
meaning of ... m 

instrument of trust :” meaning 

cation of 6z2 6 6 ? 3 


622 

622 

622 

622 

623 
623 


fraudulent 
immoral... 

opposed to public policy 
which must be in writing 
no consideration for, necessary 
no one is bound to accept 

breach of trust ... 6^,625 

remedies m case of breach of 
trust . 6 „ 

breach of trust for public, chart- 

table, or religious purposes ... 62c 
following trust-property : rule as 

rights and liabilities of benlfr 626 

C1 ?ry ... 6 27 

survival of ... 6 ' 

oenavu transactions 627 

property acquired with notice of 
existing contract ... 628, 620 

composition by creditors ... 6 2 q 
deposit of trust-property in Court 
during suit ... ... 6ss 

suit to recover immoveable or 
moveable property conveyed, 
or bequeathed in trust ... 620 

criminal breach of trust : defini- 

tl0n . • - . 630,631 

commission or reduction of price 
obtained by servants ...631 

(see “trustee,” “beneficiary.”) 

Trustee- 

term “administration” applied 
to duties of ... ... 20 

action by, or against, 30, 31, 403, 629 
judgment-debtor ... ... 64 

banker is not a ... g2 

of charity ... ... jo;o 

director of company is a, 139, 628 

undue influence by ... 154, 155, 628 
must furnish information to 
. Collector of Income-Tax 307 
injunction against ... 315, 625, 627 

suits against express, and his re- 
presentatives ... ...403 

of rehgious, literary, scientific and 
charitable society... =;8i 382 

meaning of ... 621,’ 622 

legal estate of ... ... 621 

right of beneficiary against 621 
transfer of trust-property to .. 623 
acceptance of office by ’ 623 

renunciation by ... 

-d u ties and liabilities of, 623, 624 


Trustee- 


no such person as a passive 
must inform himself as to st^ 3 
of trust-property * 

breach of trust by : liability 2* 

liability of co-trustees, 62 7 
threatening breach of trust 4 ’ t: 
succeeding another : liability 1 % 

suit for damages against, and 5 
prosecution of . r 

trust estate wrongfully disposed 5 
of by: following trust-pro- 
delegation by ... 625 > 6 oa 

cannot renounce after accent! 

ance .... ... 1 , , 

co-trustees cannot act singly *" fo/i 
co-trustee joining in receipt for 
conformity ... ^ . 

may not make a profit of his * * 
office ... ... 626—628 

remuneration of ... 626 6 

wrongful employment of trust- 7 
property by partner being a , 627 
advantage gained by, owing to 
fiduciary position .. g 2 g 

suit by co-trustee to enforce 
claim for contribution 620 

°* c . ial ••• ... 629,630 

criminal breach of trust by, 630, 631 
(see “ trusts,” “ beneficiary.”) 

Unborn- 

child : injury to ... 

persons: interest created for 

benent of ... 603, 604 

Unconscionable — 
agreement (champerty) ,..128 
bargains ... ’* 

bargains, with persons who have ^ 
recently attained their majority, 442 
(see ‘ ‘ undue influence . ”) 
Underwriter — 

of e £r y r ::: 

Undue influence — 

contract caused by, 153, 154, 

155. 165,, 628 

meaning of ... r r 4 , Z cc 

of guardian ... ... x J; 

of doctor or other medical prac- 
titioner ... I5S , 4 oo 

of trustee ... 155, 628 

ot attorney or other legal practi- 
f tloner ... IS 1 ?, 398, 399 

of spiritual adviser ... ” 155,628 

remedy of person whose consent 
to an agreement has been 
caused by ... 165 
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unnatural crime— 
committed by husband ••• 9 

Unlawful assembly 

meaning of an — "’ 6 " 

membership of an ... •** 

hiring or conniving at hiring of 

persons to join ... Ai 

definition of " member of ... 633 
power of Magistrate to disperse 633 
power of military officer,*, dis- 
perse ... ArJ 

“ common object of ... 034 

rioting by an ... •• °34 

every member of, guilty of offence 
committed in prosecution ot 
common object of ...634 

duties of owners and occupiers 
of land in case of ,.,034 

Ultra vires— 

bylaw ... 
act of company 

Umpire- 

in arbitration proceedings ... 57 

powers of ... *•* 5 | 

contempt of ... 5 ° 

death of... ... 5 ° 

incapacity, refusal, neglect of, 58 
corruption of ... ••• 59 

misconduct of ... 59 

(see 1 ' arbitration, ‘ ‘ arbitrator. ) 

Usage*— . . r 

mercantile, determining extent ot 
agent’s authority . 
and custom 
nature of 
requisites of 
of trade 

proof of mercantile 
(see “ custom.’’) 


11$ 

137 


186- 


32 

188 
186 
... 187 
187, 188 
... 188 


User- 

easement acquired by ... 219 

of right of easement, 226, 282 

right of private ferry acquired by, 259 
right of fishery acquired by ... 261 

Usufruct— 

of property in lieu of interest ... ‘334 
receipts from mortgaged proper- 
ty in lieu of interest ..-458 

Usufructuary- 

mortgage ... 45 °> 45 x > 452 

mortgagee ... 45 °> 454 

Unsoundness— 

in horses : meaning of, 286, 287 

examples of ... 287,288 

in warranted horse ... 288 — 290 

of mind (see ‘‘.unsound mind.’) 


Unsound miiid— Page ‘ 

administration cannot be granted 
to person of ... ... 21 

agent of ... g 2 

contract by person of 153, 408 

forms of mental unsoundness ... 408 
idiocy, lunacy, temporary and 
artificial unsoundness ... 408 
acts done by person of (criminal 
law) ... 409,484 

evidence by person of ...481 

partner of ... 304 

probate cannot be granted to 
person of ... ... 

(see “idiocy,” “lunacy,” 
“lunatic.”} 

Vagrant — 

European British subject ...230 

European ... 233, 234 

sailor ... ... . 234 

Vakil— 

(see ‘ ‘ legal practitioner. ”) 

Valuable security — 
cancellation, destruction, deface- 
ment of ... 497 

secreting or attempting to secrete, 497 
mischief in respect of a ... 497 

Vendor — 

lien of, for unpaid purchase- 
money ... --.561 

(see “ seller, ” “ sale. ’ ’ ) 

Ventilation — 

obstruction and impediments to : 

injunction ... ..*228 

in factories ... 257, 258 

Verdict — 

bf jury ••• - v 361,535 

(see ‘ ‘ jury , ‘ * jurors. ) 

Vessel— 

voluntarily casting away of 447 
mischief with intent to destroy, 
or make unsafe a decked . 448 
running, aground or ashore with 
intent to commit theft or mis- 
appropriation ... ... 448 

compulsory pilotage of, 469, 470 
negligent navigation of, 469, 470 
rash and negligent navigation 
of, endangering human life, or 
likely to cause hurt or injury, 474 

Vested interest — 

meaning of : legacy, 382, 644 

created on transfer of property, 

602, 603 

Vesting— 

of legacy ** * 382, 383, 644 
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Vesting order— 

in insolvency- 
meaning of 

effect on, of dismissal of peti- 
tion 

(see “ insolvency.”) 

Vice- 

in horses : meaning of 
examples of, in horses 

Viceroy — 

and Governor-General ... 
Council of ... ' 

Void- 

agreement, 153, 157, 158, 159, 
and voidable agreement ; distinc- 
tion between 

bequests ... ^90, 

transfer of property... 602- 

Voidable- 

contract ... 153 

transfer of property ... 

(see “ void.”) 

Voyage- 

insurance against sea risks during 
certain 

(see “ insurance.”) 
or journey : breach of contract of 
service during, by servant, 
cooly, etc. ... 

Wager- 
bond by way of ... 

agreement by way of,’ void, 160, 
but such an agreement is not 
illegal 

contract collateral to 
Bombay Act relating to agree- 
\ ments by way of ... 
walking-match 

betting : law with regard to . . ! 

betting agent ... ; 

lottery account ... .* 

recovery of money deposited to 
abide ... ... ... , 

horse-racing ... 

(see “ gambling,” * 1 gaming.*”’) * 
Wages — 

of domestic servants: attachment, 
of labourers : attachment 
of clerk, servant, labourer, work- 
man of company ... x 

suits for : limitation .’.*.* 4 

of servant of military man 4 

(see “ master,” “servant.”) 


Ward— * 

law. of guardian and 
meaning of 

of Court of Wards !’! 270 o*~ 

guardian stands in fiduciary reh 
tion to J 

custody, support, health, and edu 
cation of 

departure or removal of, from 
custody of guardian 
arrest of, 

residence' of, with "other party 
than guardian ... . 

removal of, by guardian 
property of ... *” 

dependants of ... 
celebration ofceremon fc s 1 0 

which, is a party 
secm-ity for due administration 
of property of 

remedies of, against guardian 
ceasing to be minor... 
marriage of female ... 
whose father is unfit to be guar- 
dian ... ... & 

ill-treatment or neglect of 
Court of Wards 277 ' 

powers of High Courts with re- 
gard to 

(see “guardian.”)’ 
Warehouse-keeper — 
criminal breach of trust by 
certificate of 

Warrant — 

of arrest, 62, 63, 65, 67, 

(see “ arrest.”) 

case in which police-officer may 
arrest without ... . 

directions for taking bail on is- 
sue of... 

dock : pledge by possessor 
for burial 

for search for person wrongfully 
confined ... 28o , 281, 

of arrest in cantonments, etc., ... , 
unexecuted: proclamation, at- 
tachment 

search ... ^7 ' 

complaint and issue of, mo! 
case (see “ warrant-case.") v ’ : 


index: 
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Water- 

profit or rent derived from’jaikur, 558 
(see “ rivers,” “ fishery/* 
“ferry."} 

Waters — 

territorial _ ... ...558 

ownership of soil of sea round 
coasts of British India ... 558 
soil of beds of bays, gulfs, est- 
uaries ... ■••■ 55 ®/ 

Way- 

right of ... 218, 221, 222, 224, 

225, 226, 282, 285 
is either highway or private ...282 

foot ... ... - 282 

horse and bridle ... ... 282 

cart or carriage ... ... 282 

private : nature of ... 282, 285 

in India three classes of rights of, 282 
no such thing as natural right of, 282 
general right of ... 282,285 

right of, limited to particular pur- 
pose ... 282, 285 

origin of rights of ... ...282 

; highways ... 282, 283, 284 

(see “highways.”} 

right of, for passage of sweepers, 285 
right of, is right to pass in parti- 
cular line ... 285 

Wear and tear- 

lessee to keep property in good 
condition subject to reason- 
able'/:.. v 373 

Weights— 

use, manufacture or sale of false 
instrument for weighing or 
false ... . ••• 49 © 

possession of such false instru- 
ment 49 ° 


qualified ' 
limited /’ meaning of 

for particular purpose m 

that horse “ fit for a lady 

does not cover patent detects ... 

requisites of action for breachof, 

proof in such an action •• 

breach of: rights and duties of 
buyer and seller .... ^89, 290, 

of goodness and quality ... 

of soundness in case of sale ot 
provisions 

that bulk equal sample 

of title ... • • . v 

of goods sold as of a certain 

denomination ... ••• 

where goods have been ordered 
for a specified purpose 
sale of article of a well-known 
" ascertained kind ... 635, 

latent defects ... 

buyer’s right on breach ot 
right of buyer on breach of.in 
respect of goods not ascertain- 
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Wife— , 

petition of, for divorce, 195, 196 
cruelty to ... 198—200 

desertion pf ... 196, 200, 201 

communication of venereal 
disease to ... ... 199 

petition of, for judicial separation, 202 
and for nullity of marriage ... 203 
impotency of ... ... 203 

lunatic ... ... 203 

petition of, for restitution of con- 
jugal rights ... ... 203 

maintenance of (matrimonial suit) 204 
leading life of prostitute ... 204 
costs of, in matrimonial suit ... 205 
alimony payable to . . . 205, 206 

when entitled to custody of child- 
ren ... ... 206, 207 

settlements for benefit of ... 206 

“ native” ... ... 208 

( see ‘ ‘ native convert. ' ’ ) 

Parsi ... ... 209— 21 1 

(see “ Parsi.”} 

decree for recovery of ... 239 

minor : guardianship of ... 224 

rights of property of, 293 — 295 

liability of, for debts contracted 
after marriage ... 295,296 

ante-nuptial debts of ... 296 

insurance by ... ... 296 

debts of: liability of husband, 297, 298 
position of, after judicial separa- 
tion ... 298, 299 

neglect or refusal by husband to 
maintain ... ... 299 

order for maintenance of, 299, 300 
refusing to live with husband ... 299 
iving separately from husband 


by mutual consent 

... 299 

as witness 

... 300 

rape on... ... 

... 300 

harbouring by, of offender 

or : 

deserter , ... 

... 300 


offences committed by, in pre- 
sence of husband ... 300 

property of husband in posses- 
session of ... ... 300 

separation deeds".;.' ' ... . "■ ... 416 

marrying again during lifetime 

of husband ... ... 417 

absence of, for seven years, 417, 418 
not punishable for adultery . ... 418 
of minor; necessaries supplied 
to, ... .... ... 441 

a witness, in matrimonial suit, 

481, 482 

pf attesting witness to will, 642, 643 
(see “husband,” “husbandand 
wife,” “marriage,” “married 
woman,” “wom?m.”) 


Wild birds— Pagc> 

protection of 

meaning of *** 49 

breeding season of ... . **• # 

prohibition of possession of, or 49 
sale of, during breeding season, 49 

Will— 

by Hindu, Jaina, Sikh, Budhist, 

. , . , 2 46 , 638, 64; 

mwnicn no executor is appointed, 20 

(see “Administration.”) , 
nomination of executor in, 20, ai* 
appointment of guardian by J 2 
revocation of, by marriage, 297, 642 
minor cannot dispose of proper- * 

>y b y - . - * - 

minor may appoint guardian by, 

fraudulent or dishonest cancella- ^ 
tion, destruction, defacement 
of ... ... _ 

fraudulent or dishonest secret- 
ing of ... ... 49? 

mischief in respect of a ... 497 

grant of probate is conclusive ' 

proof of a ... ... cj- , 

forgery of ... 

probate establishes fact of the, \i 7 
probate of ... 517—524 

(see “probate.”) 
order by Court to produce testa- 
mentary papers ... ... 526 

copy or draft of lost 5512 

contents of lost or destroyed ... 523 
administration until, produced.,, 523 
persons seeking to contest, must 
prove interest ... ...524 

registration of ... V ;; „ 7:533:;: 
presentation of, for registration’, 

deposit of, with Registrar ... 555 

law relating to wills ... 638 

meaning of ■ ... ... 638 

technical words or terms of art 
not necessary ... 638, 639 

privileged ... 639, 640-642 

unprivileged : y,--. 639, 640, 643 
persons capable of making ... 639 

by married woman ... 639 

by deaf, dumb, blind, insane 
person ... ...639 

made in drunkenness or illness, 639 
making of, caused by fraud, 
coercion, importunity, 639, 640 
execution of unprivileged ... 640 

signature or mark of testator ... 640 

attestation ... ... 640 

witnesses must sign the will ... 640 

privileged, of soldier and sailor, 

640, 641 
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Will— „ . . 

making and execution of pnvi- 


641, 642 
... 641 
... 642 
... 642 
... 642 

642, 643 


legecl 

by- word of mouth ... 
revocation or alteration of 
revocation of unprivileged 
revocation of privileged 
sift to attesting witness, < . . 

witness not disqualified by inter- 
est, or by being executor ... 643 
obliterations, interlineations, al- 
terations ... *•* ^43 

revival of ... . *•* 6 43 

by Hindu, etc. ; proviso m case 
of ... ***. . 

filing of original, with District 
I udge'or Delegate ... ... 645 

a form of ... ••• 656 

(see “ bequest,” “ legacy, „ 
“testator,” “legatee,” 

“executor,” “ administra- 

tion,” “probate.”) 

Winding up— 

of company, 138, i39» I 4f“~i44 

by Court > ... 141,142 

procedure in ... ... 142 

appeals against orders made in, 
voluntary ... i4 2 > 

subject to supervision of Court, 
dispositions after commencement 
of ... 

fraudulent preference ... 

of partnership 

Windows— 

passage of light to and through, 

226, 22 7 

ancient lights 
(see “ ancient lights,”) 
with moveable shutters, 
pass with transfer of house 
Withdrawal— 


142 

143 

143 

144 
144 
505 


... 227 

227, 228 
... 601 


of suit 

of complaint 
Witness— 
refusing to answer, 


or to produce document, 146, 148, 149 
publications reflecting on ... 147 
threats against ... ... 147 

refusal 1 0 a ppear as . . , ... 147 

(see “contempt.”) 

privileges of ... 191,480,481 

words spoken by ... . . . 1 93 

in matrimonial suits... 207, 481, 482 
husband and wife as ... 300 

witnesses necessary to mortgage, 450 
bound to state the truth ... 479 

Hindu or Mahommedan, or, 
having objection to make oath 
must affirm tli ... 479 


Page, 

Witness— * 

oath by ... ... * ... 479 

special form of oath ... 479 

perjury .... ... 480 

other offences relating to evi- 
dence... ... ...480 

incriminating answers ... 481 

number of witnesses required for 
proof of fact ... ... 481 

who may be a ... ...481 

child, lunatic, dumb ... 481 

accomplice is a competent ...481 

in matrimonial suits, 481, 482 

must not be subjected to un- 
necessary restraint or incon- 
venience ... ... 528 

issue of process in trial to compel 
attendance of ... 530,531, 532 

in trial of warrant-case, 531, 532 
in trial before High Court or 
Sessions Court ... 533 — 535. 

execution of bond by ... 534 

expenses of, in trial, 538, 539 

copy of deposition of ••• 539 

refusing to answer (Small Cause 
Court) ... ... 579 

production of title-deeds by, not 
a party to suit ... ... 585 

witnesses necessary to will ... 640 
gift to attesting ... 642, 643 

to will not disqualified by in- 
terest, or by being executor ... 643 
(see “ communication.”) 

Woman — 

suit by pauper ... ... 14 

plaintiff : security for costs ... 17 
arrest and imprisonment of ... 66 
domicile of ... ... 214 

hours of employment of, in fac- 
tory ... ... ... 257 

unlawful detention of ... 281 

contract by ... ... 297 

debts contracted by, living with 
man as his wife ... ... 297 

kidnapping or abducting, to com- 
pel marriage or seduction ... 417 
cohabitation with, caused by 
man deceitfully inducing belief 
of lawful marriage ... 417 

Working: hours— 
in factories ... 256, 257 

Workman— 

of company : wages of ... 145 

suit for wages by : limitation ... 431 
criminal breach of contract by, 

433, 434 

on railways and public works ... 434 
(see “ master.”) 


48 
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Worship — 

place of: destruction, damage, 
defilement of ... ... 490 

destruction, damage, defilement 
of sacred object ... ... 490 

disturbance of religious assembly, 490 
trespass on burial places, or in 
place of ... ... 490 

(see “religion,” “religious.”) 

Writ— 

of habeas corpus : nature of ... 378 
(see “ habeas corpus.”) 

Written statement — 
nature of ... ... 9 

tender of ... ... 9 

additional ... ... 9 

of set-off ... 9, 10 

by accused ... £32 

in Small Cause Court, 573, 576 

Wrong- 

civil ; meaning of ... ...xxii 

arising out of contract ... xxii 

independent of contract, or tort, xxii 
act may be both tort and crimi- 
nal offence ... ... xxii 

“ actionable :” meaning of ... xxii 
“ legally wrongful act :” meaning 
of ... ... ... xxii 

damage arising out of ... xxii 

affecting safety and freedom of 
the person ... ... xxii 

affecting personal relations in 
the family (seduction, etc.) 

xxii, xxiii 

affecting reputation (libel and 
slander) 


Wrong — 1 *** 

affecting estate generally (fraud 
etc.) ... ’ 

to property (trespass, 'etc. ) 
affecting person and property 
generally (nuisance, etc.) . xx jy 
suit for compensation for, to inv** 
moveable property ... o 

suit for compensation for, to per- 
son or moveables « 

committed by agent, iq 26 i” 

committed by servant, 2 66, 432! 460 
continuing : limitation Ljg' 

liability of minor for, 44I , 

(see “ torts.”) 1 ’ ' ‘ " 

Wrong-doers— f 

liability of ... ...xxiv 

no contribution between xxiv 

Wrongful confinement- 
civil wrong of ... xxii, 646 

offence of : nature of ... 646 

freedom of the person, 646, 647 
putting in motion a ministerial 
officer who confines another ... 647 
arrest by police-officer ... 647 

search for person in... ... 647 

Wrongful restraint — 
civil wrong of ... xxii, 646 

offence of ... ... 646 

freedom of the person, 646, 647 

obstruction of private way in 
good faith ... ...647 

Zanana — 

ladies ... ... 64,74 

room appropriated for: (distraint), 577 
(see “ purda— ,”) 
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THE N.-W. PROVINCES RENT ACT. — Being- Act XII of 1881 
as amended by subsequent Acts. Edited, with Introduction, Commen- 
tary and Appendices. By H. E. House, c.s. 8vo, cloth. Rs. 10. 

MANUAL OF REVENUE AND COLLECTOR ATE LAW. -With 
Important Rulings and Annotations. By H. A. D. Phillips, Bengal . 
Civil Service. Crown Svo, cloth. [1884] Rs. 10. 

Contents Alluvion and Diluvion, Certificate, Cesses, Road and Public Works, Col- 
lectors. Assistant Collectors, Drainage, Embankment, Evidence, Excise, Lakhiraj 
Brants and Service Tenures, and Land Acquisition, Land Registration, Legal Practi- 
tioners, License Tax, Limitation, Opium, Partition, Public Demands Recovery, Putru 
Hales, Registration, Revenue Sales, Salt, Settlement, Stamps, Survey and Wards, 
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Thacker , Spink and Go ’s Law Books . 


THE N.-W. PROVINCES LAND REVENUE ACT.— Bcino* • 
Act llX of 1873 as amended by Acts I and VIII of 1879, XII of W 
XIII and XIV of 1882, XX of 1890, and XII of 1891. ’with Kot,V ' 
Government Orders, Board Circulars and Decisions, and Ruling 0 f 
the Allahabad High Court. By AzizuDDijy Ahmed, Deputy Collector 
and Magistrate. Demy Svo, cloth. Rs. 8. 


THE BENGAL TENANCY ACT.— Being let VIII of, 1885.— With 
Notes and Annotations, Judicial Rulings and the Rules framed by 
the Local Government and the High Court under the Act, for tin* 
guidance of Revenue Officers and the Civil Courts, By R. p 
Rampini, M.A., C.S., Barrister-at-Law, and M. Fihuoane, m.a,, 'as, 
Second Edition, Rs. 7. 


OUR ADMINISTRATION OF INDIA, -Being a Complete Account 
of the Revenue and Collectorate Administration in all departments 
with special reference to the work and duties of a District Officer i« 
Bengal. By H. A. D. Phillips. Rs, 5. 


“ In eleven chapters Mr, Phillips gives a complete epitome of the civil, in distinction 
from the criminal, duties of an Indian Collector.”— London Quarterly Review, 


LECTURES ON INDIAN LAW.-By William Markby, m.a. 
Crown Svo, cloth, Rs. 3. 


LANDHOLDING, and the Relation of Landlord and Tenant in various 
countries of the world. By C. D. Field, m.a., ll.d. Second Edition, 
Svo, cloth, Rs. 16. 


N.JS. — This edition contains “The Bengal Tenancy Act, 18S5,” with Notes and Cm.? 
lions ; and an Index to the whole of the Lazo of Landlord and Tenant in Bengal. 


“ Wo may take it that, as regards Indian laws and customs, Mr. Field shows himself 
to he at once an able and skilled authority. In order, however, to render his work inure 
complete, he has compiled, chiefly from Blue-books and similar public sources, amass 
of information having reference to the land-laws of most European countries, of the 
United States of America, and our Australian colonies.”— Field, 


Calcutta , August 1897, 
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THE POINTS OF THE HORSE. A Familiar Treatise on Equine 
Conformation. Describing the points in which the perfection of each 
class of horses consists. By Captain M. H. Hayes. Illustrated. New 
Edition. Imperial 8vo, cloth, Rs. 32. 

Edition de luxe, limited to 150 copies, each numbered and signed by the 
Author, on paper specially prepared, demy 4to, bound in best buckram. 
Rs, 60, 

“Those who are familiar with the earlier works of Captain Hayes will 
welcome the appearance of the second edition of his excellent treatise on the 

points of the horse............ .Captain Hayes’ very handsome volume is the 

outcome of the matured experience of many years acquired in many lands.” — 
Daily News, 

“In this handsome book the searcher after sound information on the make 
and shape of the horse will find what will be of the utmost use to him.,,...... 

.Students of the horse have ready to hand a book which is well worth 
the price asked for it .” — The Field, ■ Vr- 
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POETRY, FICTION, etc. 


BURMESE TALES AND SKETCHES. By Mrs. H. Caithkop. Crown 
8vo r sewed. Re. X. 


Contents A Tale of Old Mandalay— A River Tragedy—' Theebaw*s 
Umbrella— At the A vagye Mission. 

‘•The Sketches are singularly well written, and hit off some Burmese 

characteristics with wonderful fidelity The Tales are all written 

in a light vein, and are well calculated to while away an idle, hour or 
two .” — Indian Daily News . 

“ The stories are all well worth reading, and we are sure to hear of Mrs 
Oalthrop again.”— Ceylon Observer , 

“A group of exceedingly graphic and life-like sketches.”— Englishman, 


THE SPOILT OHILD. A Tale of Hindu Domestic Life. A Trans* 
lation by 0. D. Oswicll, m,a., of the Bengali Novel, Alaler Gkanr 
Dulal , by Pkaky Chand Mittkr (Tek Chand Thakur), Crown 8vo 
cloth, Rs. 3 ,• paper, Rs. 2-8. ’ 

“Interesting as throwing a fairly vivid light upon the intimate life of a 
Hindu household .” — Daily Chronicle, 

“ May be heartily commended both fox its literary qualities and for the vivid 
picture it gives of Bengali manners and customs.” — Scotsman . 


SONG OF SHORUNJUNG & other Poems. Crown 8vo, cloth. Rs. 2*8, 
Contents:— Darjeeling ^Summer— The Song of Shorunjung— The Tsari 


Reed — To the Uplands— A Pastoral — The Jessamine— The Fakir— The Fisher’s 
Supper — A Son— Two Moods— Farewell to Devon— Song— The London Maid 
—Infancy— A. Lullaby — There are Words— Borodino— The Lone Night— The 
Captive— Cossack Cradle Bong— Gifts of the Terek— The Cup of Life— Scenes 
from Eugene Onyegin, 

“Full of tastefully conceived description. ... Some of the single verses 
are very tuneful. , , A number of translations from the Russian form a note* 
worthy part of it. The poems have been admirably done into English, the 
translator having not only retained the sense of the original but the distinctive 
Russian character of expression and metre.” — Englishman . 


SQXJIBS FROM THE “FIG”: being- a Series of Nonsensical Lats, 
compiled from the Indian Planters' Gazette. By H. £, Abbott, 
Crown 8vo, sewed, Rs. B. 


“They have not a little humour and smartness, and they are very fearlesi 
indeed. Sport, politics, journalism and society all come under the poetical 
lash, and are laughed at not unskilfully Indian Daily News . 
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STRAY STRAWS : being a Collection of Sketches and Stories. 
Bv u Mignon,” Crown 8vo. Re. 1-8. 
a Xt 13 a capital book to take up when one has a few spare moments on 
Englishman. 

. “ A very interesting collection of short stories and sketches.’ '—-Morning 

poitf (Allahabad). 

RHYMING- LEGENDS OF IND. By H. Kirkwood Gracey, b.a., c.s. 
Crown Svo, cloth, Rs. 3-8. 

Oontbnts:— ' T he City of Gore— A Mother’s Vengeance— The Blue Cow- 
Famine— A Terrible Tiger— The Legend of Somnath —Treasure Trove— The 
Idol of' Kaliriga— Mind vs. Matter — Vultur in partibus. 

“ A collection of bright little poems. Keen satirical touches are introduced 
here and there throughout the volume. . . The clever little book.”— Morning 
Post, 

ELSIE ELLERTON. A Novelette of Anglo-Indian Life. By May 
Edwood, Author of “ Stray Straws,” “ Autobiography of a Spin,” etc. 
Crown 8vo. Re. 1-8. 

“This novel is amusing, pure in tone, and distinguished by much local 
colouring.”— Atkenceum, 

; “ Rudyard Kipling has taken the most becoming phase of Anglo-Indian 

life and in the main made the worst of it. Miss Edwood takes the pleasantest, 
and makes the most of it,” — Home News. 

INDIAN LYRICS. By W. Trego Webb, m.a., Professor of English 
Literature, Presidency College. Fcap. Svo, cloth, Rs. 2-8 ; sewed, Rs. 2. 
“Vivacious and clever . . . He presents the various sorts and conditions 
of humanity that comprise the round of life in Bengal in a series of vivid 
j vignettes . , He writes with scholarly directness and finish.”— Saturday Review. 

■; “ A volume of poems of more than ordinary interest and undoubted ability.” 

•^Oxford and Cambridge Undergraduates' Journal , 

I LIGHT AND SHADE. By Herbert Sheering. A Collection of 
J Tales and Poems. Crown Svo, cloth, Rs. 3, 

“Piquant and humorous— decidedly original— not unworthy of Sterne.” — 
Spectator (London), 

f POPPIED BLEEP. A Christmas Story of an Up-country Station. 
By Mrs, H. A. Fletcher, author of “Here’s Rue for You.” Crown 
Svo, sewed. Re, 1-8, 

A QUEER ASSORTMENT. A Collection of Sketches. By A, 
5 Harvey James. Crown Svo. Re. 1. 
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Thacker, Spink Co*$ Publications . 


THE LITERATURE OF BENGAL : a Biographical and Critical 
History from the Earliest Times, closing with a Review of Intellectual 
Progress under British Rule in India. By Romesh Chundkr Dutt 
C.i.b. Crown 8vo. Rs. 8. ’ 

PLAIN TALES FROM THE HILLS. By Rudyard Kipling, Author 
of “Departmental Ditties and other Verses.” Third Edition. Crown 8vo 
Rs. 3-8, 

“ Rattling stories of flirtation and sport .... Funny stories of practical 
jokes and sells .... Bad little stories of deeper things told with an affect* 
ation of solemnity but rather more throat-lumping for that.”— Sunday Times, 

“ Mr. Kipling possesses the art of telling a story. * Plain Tales from the 
Hills’ sparkle with fun; they are full of life, merriment, and humour, as a 
rule mirth-provoking. There is at times a pathetic strain ; but this soon 
passes, and laughter— as the Yankees say, side-splitting laughter— is the order 
of the day.” — Allen's Indian Mail . 

“It would be hard to find better reading.”— Saturday Review . 

A ROMANCE OF THAKOTE and other Tales. Reprinted from 
The World , Civil and Military Gazette , and other Papers. By F, C. C, 
Crown 8vo. Re, 1. 


INDIAN MELODIES. By Glyn Barlow, m.a., Professor, St. 
George’s College, Mussoorie. Fcap. 8vo, cloth. Rs. 2. 

“Interesting, pleasant and readable . . . Mr. Barlow’s little volume 
deserves a kindly and favourable reception, and well repays perusal.”— Tie 
Morning Post, 

LEVIORA : being the Rhymes of a Successful Competitor, By 
the late T. F. Bignold, Bengal Civil Service. 8vo, sewed. Rs. 2. 


REGIMENTAL RHYMES and other Verses. By KENTISH Rag. 
Imp. l6mo. Sewed, Re. 1 ; cloth, Re. 1-8. 

“ ‘Kentish Rag’ has been well advised to collect his writings .”— Madras Mail, 

THE INSPECTOR. A Comedy. By Gogol. Translated from the 
Russian by T. Hart-Davies, Bombay Civil Service. Crown 8vo, Rs. 2, 
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INDIAN IDYLLS# By an Idle Exile (Mrs. Cuthrll), Author of 
1 “In Tent and Bungalow” and “By a Himalayan Lake” Crown 8vo, 
cloth. Ks. 2-8. 

Contents The Maharajah’s Guest— The Major’s Mess Clothes— In a 
Haunted Grove— How we got rid of Hunks— My Wedding Day— Mrs. Cara- 
mel’s Bow-Wow— The Tables Turned— A Polo Smash— After the Wily Boar 
® » n t j, e Rajah’s Palace— Two Strings— A Modern Lochinvar— My First Snipe 
I MrSt Dimple's Victim— Lizzie ; a Shipwreck— How the Convalescent Dep6t 
killed a Tiger— Faithful unto Death- The Haunted Bungalow— Christmas 
with the Csirnson Cuirassiers— In Death they were not Divided. 

U A pleasant little book of short stories and sketches, bright and light for 
the most part, dealing with frays and feasting, polo and pigsticking, with a 
ghost story thrown in by way of relief .”— Saturday Review . 

“All these are thoroughly Indian in colour and tone, but are not the 
leas amusing and sprightly matter for reading in idle half hours.”— 
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AUTOBIOGRAPHY OF A SPIN. By May Fnw^r. At 

“ Elsie Ellerton,” “Stray Straws,” &o. Re. 1-8. ^ AlTTH0E OF 

“Undeniably a clever and not unaffecting studv of the i • 

flirtation.” — Saturday Review. g J the naturaI hlst ^y of 

BEHIND THE BUNGALOW. By Eha, Author of “The Tim*™ A 
“fp. Zo. er, U 8 .r th "“ ons ^ F.C. Maoha u. FourtSi^ 

“ 0f t ‘‘. i . 8 \’ 00k >. fc ™ a F conscientiously be saiu that it does not contain a ,i„n 
page, while it contains very many which sparkle with a bright and fa"citia 
humour, refined by the unmistakable evidences of culture.”- Nome S 8 
“The author of ‘Behind the Bungalow ’ has an excellent sen,, nf i,„' 
h “ h — 

“There is plenty of fun in 4 Behind the Bungalow/ World. 

“A series of sketches of Indian servants, the humour and acute observation 
of which will appeal to every Anglo-Indian.”- ervatios 

“Drawn with delightful humour and keen observation A thenamm. 

“ Every variety of native character, the individual as well as the nation 

nZrateti^N^s. 7 P0nray6d in th68e diverti "K 3ketete -" J 

raD wo!,> EN Fc“, S ?vo AN As I ?2 DIAN CHARACTER - BY Undek- 

LAYS OF IND. By Aliph Cheem. Comic, Satirical am 
D escriptive Poems illustrative of Anglo-Indian Life. Ninth Edition 
® n ^ ar ^* With 70 Illustrations. Cloth, elegant gilt edges. Rs, 7-8. 

s/T^jV 8 * 110 ^Ifking fch e humour, and at times, indeed, the fun is both 
fast and furious. One can readily imagine the merriment created round the 

—Liverpool ° f ‘ ^ TW ° Thum P ers ’’ whioh ia irresistibly droH.” 

hiKhaDin,al 9pirits ’ ^reat cleverness, and 

THE CAPTAIN’S DAUGHTER. A Novel. By A. 0. Pooshkin. 
LiteraUy translated from the Russian hy Stuart H. Golfuky, Cap"" V 
Bo. S.C. Crown 8 vo. Us. % 1 

^Possesses the charm of giving vividly, in about an hour’s reading, a eon. 
ceptipn Russian life and manners which many persons desire to possess/— 
Englishman. 

“ The story will interest keenly any English reader.”— Overland Mail. 
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A NATURALIST ON THE PROWL. By Eha, Author of '* Tribes on 
My Frontier,” “ Behind the Bungalow,” Imp. I6mo. Rs, 8. 

Profusely illustrated by Photographs of Animals in their habitat and at 
work; and Sketches by R. A. Stkrndale. 

“ The Author is a keen observer of nature, and his descriptions are felicitous 
and apt. He is entirely at home amid the Indian fauua, and writes of things 
which he knows and loves.”— Glasgow Herald. 

“ A charming record of wild life in the jungle,” — Saturday Review, 

“ Attractive alike in subject, treatment and appearance.” -^Literary World , 

“ Very" easy and delightful reading.” — The Field , 

“ We have not for a long time come across so readable a volume as this.” 
~~MmiraUy and Horse Guards Gazette, 

“Anyone who takes up this book will follow our example and not leave his 
chair until he has read it through. It is one of the most interesting books 
upon natural history that we have read for a long time.”— Daily Chronicle, 

« HERE’S RUE FOR YOU.” Novelettes, English and Anglo- 
Indian. By Mrs. H. A. Fletchkr. Crown 8vo, sewed. Rs. 2. 

Contents:— A Summer Madness — Whom the Gods Love — Nemesis— A 
Gathered Rose— At Sea : a P, and O. Story — Esther : an Episode. 

GNOOCOOL CHUNDER MOOKERJEE. A Memoir of the late 
Justice Onoocool Chundkr Mookerjse. By M. Mooblkrjee. Fifth 
Edition. 12mo. lie, 1. 

“ The reader is earnestly advised to procure the life of this gentleman” 
written by his nephew, and read it,” — The Tribes on My Frontier , 

DEPARTMENTAL DITTIES AND OTHER VERSES By Budyarb 
Kipling. Ninth Edition. With Illustrations by Dudley Olka visit. 
Crown 8vo, cloth. Gilt top, Rs. 6, Colonial Edition, cloth, Rs. 3 *, paper, 
Rs. 2-8. 

“This tiny volume will not be undeserving of a place on the bookshelf that 
holds 1 Twenty-one Days in India/ Its contents, indeed, are not unlike the 
sort of verse we might have expected from poor ‘ Ali Baba 1 if he had been 
spared to give it us. Mr. Kipling resembles him in lightness of touch, quaint- 
ness of fancy, and unexpected humour.” — Pioneer, 

“The verses are ali written in a light style, which is very attractive, and 
no one with the slightest appreciation of humour will fail to indulge in many 
a hearty laugh before turning over the last page,”— Times of India , 

“Mr, Kipling’s rhymes are rhymes to some purpose. He calls them De- 
partmental Ditties : but they are in reality social sketches of Indian officialism 
from a single view point, that of the satirist, though the satire is of the 
mildest and most delightful sort.” — Indian Planters' Gazette , 
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HISTORY, CUSTOMS, TRAVELS, etc. 

THE EARLY ANNALS OF THE ENGLISH IN BENGAL : being this 
B engal Public Consultations for the first half — the 18th Century. Sum- 
marised, Extracted and Edited, Introduction and Illustrative Addenda. 
By C. R. Wilson, m.a. Volume I. Royal 8vor, cloth. Rs. 12. 

HINDU CASTES AND SECTS ; an Exposition of the Origin of 
the Hindu Caste System and the bearing of the Sects towards each other 
and towards other Religious Systems. By Pandit Jogkndha Nath 
Bhattachakya, m.a., d.l. Crown Kvo, cloth, Rs. 12. 

Contents: — The Brahmans — The Military Castes — The Scientific 'Cast eg ~ 
The Writer Castes — The Mercantile Castes — The Manufacturing and Artisan 
Castes—The Agricultural Castes— The Cowherds and Shepherds — Miscellan- 
eous Castes — The Sivites — The Vishnuvites— The Semi-Vishnuvites and Quru* 
Worshippers — Modern Religions intended to bring about Union between 
Hindus and Mahomedans. 

u A valuable work The Author has the courage of his convictions and 

in setting them forth herein he states that while reverence ought by all means 
be shown to persons and institutions that have a just claim to it, nothing can 
be more sinful than to speak respectfully of persons who are enemies of man- 
kind and to whitewash rotten institutions by esoteric explanations and fine 
phrases.” — Madras Mail . 

* ‘Every person having the good of humanity at heart should hail the 
attempt made by Dr. Bhattacharya to show up the wolves in sheep’s skin 
that have from the beginning of the world, lived and fattened on their fellow- 
men.”— Reis and Rayyet. 

THE ORIGIN OF THE MAHOMEDANS IN BENGAL. By Mouivib 
Fuel Rubbee. Ctown <svo. Rs. 8-8. 

THE HINDOOS AS THEY ARE. A Description of the Manners, 
Customs and Inner Life of Hindoo Society, Bengal. By Shib Chunokk 
Bosk. Second Edition, Revised, Crown 8vo, cloth. Rs. 5. 

HINDU MYTHOLOGY : VEDIC AND PuRANiC. By W. J. WILKINS, 
of the London Missionary Society, Calcutta. Profusely Illustrated* 
Imp, l6mo, cloth, gilt, elegant, Rs. 7-8, 

“ His aim has been to give a faithful account of the Hindu deities such as an 
intelligent native wouid himself give, and he has endeavoured, in order to 
achieve his purpose, to keep his mind free from prejudice or theological bias, 
The author has attempted. a work of no little ambition and has succeeded in his 
attempt, the volume being one of great interest and usefulness.” — Borne News. 
“ Mr. Wilkins has done his work well, with an honest desire to state facts 
apart from all theological prepossession, and his volume is likely to be a 
useful book of reference,”— Guardian. 


THACKER, SPINK & CO., CALCUTTA. 


History , Customs , Travels , eta 


9 



MODERN HINDUISM : being an Account of the Religion and 
Life of the Hindus in Northern India, By W. J. Wilkins, Author of 
Hindu Mythology : Yedic and Puranic.” Demy 8vo. Rs. 8. 

He writes in a liberal and comprehensive spirit.’ 1 — Saturday Review, 

THE SOVEREIGN PRINCES AND CHIEFS OF CENTRAL INDIA. By 
G. K« Abbrigh-Mackay. Volume I — The House of Holkar. Imp. 
SvOj cloth. Ks, 12. 

THE DHAMMAPADA; or, Scriptural Texts. A Book of Bud- 
dhist Precepts and Maxims. Translated from the Pali on the Basis of Bur- 
mese Manuscripts. By James Gray. Second Edition. 8vo, boards. Ks. 2. 

THE ETHICS OP ISLAM. A Lecture by the Hon’ble Ameer Ali, 
Author of “ The Spirit of Islam,” “ The Personal Law of the 
Mahomedans,” etc. Crown 8vo, cloth gilt. Rs, 2-8. 

An attempt towards the exposition of Islamic Ethics in the English language. 
Besides most of the Koranic Ordinances, a number of the precepts and sayings 
of the Prophet, the Caliph Ali, and of ‘Our Lady,’ are translated and given. 

THE LIFE AND TEACHING OF KESHUB CHUNDER SEN. By P. C. 

Mazumdar. Second aud Cheaper Edition. Ks. 2, 

THEOSOPHICAL CHRISTIANITY. An Address by L. S. Second 
Edition. Revised and Enlarged, Small 4t<>. As. 8. 

KASHGARIA {EASTERN OR CHINESE TURKESTAN). Historical, 
Geographical, Military, and Industrial. By Col. Kuropatkin, Russian 
Army. Translated by Maj. Gowan, H. M.’s Indian Army. 8vo. Ks. 2. 

ANCIENT INDIA AS DESCRIBED BY PTOLEMY. With Introduo- 
tion. Commentary, Map of India. By J. W. McCrindlk, m.a. 8vo, 
cloth, lettered, Rs. 4-4. 

ANCIENT INDIA AS DESCRIBED BY MEGASTHENES AND ARRIAN. 

With introduction, Notes, and a Map of Ancient India. By J. W. 
McCrindlr, m.a. Svo. Rs. 2-8. 

THE COMMERCE AND NAVIGATION OF THE ERYTHRiEAN SEA ; 

Periplus Maris Brythrsm; and of Arrian’s Account of the Voyage of 
Nearkhos. With Introduction, Commentary, Notes, and Index, By J, 
W. MoCrindle, m.a. Svo. Rs. 8. 

ANCIENT INDIA AS DESCRIBED BY KTESIAS THE KNIDIAN. 

A Translation of the Abridgment of his * Indika,’ by Photios, With 
Introduction, Notes, Index. By J, W. McChiedlk, m.a. 8vo. Rs, 8. 

SPEECHES OF LALMOHUN GHOSE. Edited by Asutosh Baner- 
jkk. Parts I and II in one Volume. Crown 8vo, sewed, Rs. 2. 
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A MEMOIR OF CENTRAL INDIA, including Malwa and adjoin- 
ing Provinces, with the History, and copious Illustrations, of the Past 
and Present Condition of that Country. By Maj.-Gen.'S. J. Malcolm g,c.b. 
<fec. Reprinted from Third Edition. 2 vols. Crown 8vo, cloth, ’ Rs. &’ 

BOOK OF INDIAN ERAS. With Tables forT calculating Indian 
D ates. By Alexander Cunningham, o.s.i., c.i.e., Major-General 
Royal Engineers. Royal 8vo, cloth. Rs. 12. * 

TALES FROM INDIAN HISTORY: being the Annals of India 
re-told in Narratives. By J. Talboys Wheeler, Crown 8vo, cloth 
Rs. 3. School Edition, cloth, limp. Re. 1-8. ? 

“The history of our great dependency made extremely attractive readings 
Altogether, this is a work of rare merit.” — Broad Arrow. 

“ Will absorb the attention of all who delight in thrilling records of adven- 
ture and daring. It is no mere compilation, but an earnest and brightly 
written book”— Daily Chronicle. ’ 

A CRITICAL EXPOSITION OF THE POPULAR « JIHAD.” Showing 
that all the Wars of Mahammad were defensive, and that Aggressive 
War or Compulsory Conversion is not allowed in the Koran, &c. By 
Moulavi Chekagh Ali, Author of “ Reforms under Moslem Rule,” 
“ Hyderabad under Sir Salar Jung,” 8vo. Rs. 6. 

MAYAM-MA: THE HOME OF THE BURMAN. By Tsaya (Rev. H. 

Powell). Grown 8vo. Rs. 2. 

AN INTRODUCTION TO THE STUDY OF HINDUISM. By Guru 
Pekshad Sen. Crown 8vo, cloth, Rs. 3 ; paper, Us. 2. 

CHIN-LUSHAI LAND. Including a description of the various 
Expeditions into the Chin-Lushai Hills and the Final Annexation of the 
Country, By Surgn.-Lieut. -Colonel A. S, Reid, m.b., Indian Medical 
Service. With three Maps and eight Phototint Illustrations. Cloth, 
gilt. Rs. 12. 

Contains a description of the Chin-Lushai Hills and their inhabitants, 
from the earliest records, with an account of the various expeditions into the 
country, the last, viz., that of 1889-90, which led to the final annexation of 
the wild mountainous tract which lies between India and Burma, being given 
in full detail. 

“ A valuable contribution to the History of our Indian border .” — Pall Mall 
Gazette. ' 

THE EMPEROR AKBAR. A Contribution towards the History 
of India in the 16th Century. By Frederick Augustus, Count of Noer, 
Translated from the German by Annette S. Beveridge. 2 vols. 8vo, 
cloth, gilt. Rs. 6. 
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THE IMAGE OF WAR ; OR SERVICE IK THE CHIN HILLS. A Col- 

lection of 34 Full-page Collotypes of Instantaneous Photographs and 
160 interspersed in the reading. By Surgeon- Captain A. G. Newland. 
With Introductory Notes by J. D, Macnabb, Esq., b.C.s. 4to, cloth, 
gilt elegant. Rs. *1 3. 

“It would be difficult to give a more graphic picture of an Indian Frontier 
Expedition.” — The Times. 

'‘Brings home to us the Chins themselves, their ways and homes, the 
nature of the country marched through, method of campaign, and daily social 
habits and experiences of the campaigners. The letter-press, bright and 
simple, is worthy of the photographs.” — Broad Arrow. 

AN INDIAN JOURNALIST : being the Life, Letters and Corre- 
spondence of Dr. Sambhu Ch. Mookerjee, late Editor of Reis and 
Rayyet, By F. H. Skrine, r.c.s. With Portrait. Crown 8vo, cloth, Rs. 5* 

THE RACES OF AFGHANISTAN : being a Brief Account of the 
principal Nations inhabiting that Country. By Surgu.-Maj. H. W. Bkllkw, 
late on Special Political Duty at Kabul. 8vo, cloth Rs. 2, 

THE POVERTY PROBLEM IN INDIA : being a Dissertation on the 
Causes and Remedies of Indian Poverty. By PkIthwis Chandra Ray. 
Grown 8vo, cloth. Rs. 3. 

KHRRACHEE : its Past, Present, and Future. By Alexander F. 
Baillik, f.r.g.s., Author of “ A Paraguayan Treasure,” &c. With 
Maps, Plans, and Photographs, showing the most recent Improvements, 
Super-royal 8vo, clorh. Rs. 15. 

THE TRIAL OF MAHARAJA NANDA KUMAR. A Narrative of a 
Judicial Murder. By H. Beveridge, b.c.s. Demy 8vo, Rs. 6. 

11 Mr. Beveridge has given a great amount of thought, labour, and research 
to the marshalling of his facts, and he has done his utmost to put the exceed* 
ingly complicated and contradicting evidence in a clear and intelligible form.” 
—Borne News. 

ECHOES FROM OLD CALCUTTA: being chiefly Reminiscences 
of the days of Warren Hastings, Francis, and Impev. By H. E, Bus- 
tkkd. Third Edition, considerably Enlarged with additional Illustra- 
tions. Post 8vo. Rs. 6. 

•‘The book will be read by all interested in India ”—Army # Navy Magazine . 
“Dr. Busteed’s valuable and entertaining ‘Echoes from Old Calcutta * has 
arrived at a second edition, revised, enlarged and illustrated with portraits 
and other plates rare or quaint. It is a pleasure to reiterate the warm com- 
mendation of this instructive and lively volume which its appearance called 
forth some years since.” — Saturday Review. 

“A series of illustrations which are highly entertaining and instructive of 
the life and manners of Anglo-Indian society a hundred years ago ... The 
book from first to last has not a dull page in it, and it is a work of the kind of 
which the value will increase with years.” — Englishman . 
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OAPT. HAYES’ WORKS ON HORSES. 

ILLUSTRATED HORSE BREAKING-. By Captain M. H. Hayes. 
Second Edition. Numerous Iilustrations by J. H. Oswald-Brown. 
Square. Rs. 21. r 

Summary op Contents:— Mental Qualities of the Horse— Theory of Horse 
Control— Theory of Mouthing— Methods of Horse Control — Breaking on Foot 
— Ordinary Mounted Breaking— Teaching Horses to Jump— Breaking to 
Harness — School Breaking— Breaking for Special Work— Faults of Mouth- 
Faults of Temper— Circus Tricks — Index. 

“One great merit of the book is its simplicity.” — Indian Daily News /’ 

“1 work which is entitled to high nraise as being far and away the best 
reasoned-out one on breaking under a new system we have seen.” — Field. 

44 Clearly written.” — Saturday Review. 

“The best and most instructive book of its class that has appeared for raa«v 
years.” — Times of India. 

RIDING: ON THE ELAT AND ACROSS COUNTRY. A Guide to 
Practical Horsemanship. By Captain M. H. Hayks. With 70 Illus- 
trations by Stuugkss and J. H. Oswald-Brown. Third Edition, Revised 
and Enlarged. Rs. 7-8. 

The whole text has been so revised or re-written as to maks the work the 
most perfect in existence, essential to all who wish to attain the art of 
riding correcr.lv. 

“One of the most valuable additions to modern literature on the subject.”— 
Civil and Military Gazette. 

“ A very instructive and readable book.”— Sport. 

“This useful and eminently practical book.” — Freeman's Journal . 

THE POINTS OF THE HORSE. A Familiar Treatise on Equine 
Conformation. Describing the points in which the perfection of each 
class of horses consists. By Captain M. H. Hayks. 200 II lustrations. 
Imperial 8vo. Cloth. Rs. 32. 

Edition Be Luxe, limited to 150 Copies each signed by the 
Author, on paper specially prepared, deray 4to, bound in best buckram. 
Rs. 60. 

INDIAN RACING REMINISCENCES : being Entertaining Narra- 
tives and Anecdotes of Men, Horses, and Sport. By Captain M. H 
Hayks. Illustrated with 42 Portraits and Engravings. Imp. T6mo* 
Rs. 3-8, 

“ Captain Haves has done wisely in publishing these lively sketches of life 
in India. The book is full of racy anecdote.”— BeU'e Life. 

44 All sportsmen who can appreciate a book on racing, written in a chatty 
style and full of anecdote, will like Captain Hayes* latest work.”— Field: : 

44 Many a racing anecdote and many a curious character our readers will 
find in the book, which is very well got up, and embellished with many 
portraits.” — Bailees Magazine . 
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VETERINARY NOTES FOR HORSE-OWNERS. A Popular Guide 
to HorseMedicine and Surgery. By Captain M, H. Hayes. Fifth Edi- 
tion, Enlarged and Revised to the latest Science of the Day. Considerab- 
ly enlarged and incorporating the substance of the Author’s “ Soundness 
and Age of Horses.” With many New Illustrations by J. H. Oswald- 
Brown. Crown 8vo, buckram. Rs. 15. 

The chief new matter in this Edition is — Articles on Contracted Heels, 
Donkey’s Foot Disease, Forging or Clicking, Rheumatic Joint Disease, 
Abscess, Dislocation of the Shoulder Joint, Inflammation of the Mouth and 
Tongue, Flatulent Distension of the Stomach, Twist of the Intestines, Relapsing 
Fever, Cape Horse Sickness, Horse Syphilis, Rabies, Megrims, Staggers, 
Epilepsy, Sunstroke, Poisoning, Castration by the Ecraseur, and Mechanism 
of the Foot (in Chapter on Shoeing), 

“ Of the many popular veterinary books which have come under our notice, 
this is certainly one of the most scientific and reliable. . , . . The de- 
scription of symptoms and the directions for the application of remedies are 
given in perfectly plain terms, which the tyro will find no difficulty in com- 
prehending.”— Fie Id. 

“Simplicity is one of the most commendable features in the book.”— Illus- 
trated Sporting and Dramatic News . 

“Captain Hayes, in the new edition of ‘Veterinary Notes,’ has added con- 
siderably to its value, and rendered the book more useful to those non-profes- 
sional people who may be inclined or compelled to treat their own horses 
when sick or injured.” — Veterinary Journal, 

“We do not think that horse-owners in general are likely to find a more 
reliable and useful book lor guidance in an emergency.” — Field. 

TRAINING AND HORSE MANAGEMENT IN INDIA. By Captain M. 
H. Hayes, Author of “Veterinary Notes for Horse-Owners,” “ Riding,” 
dec. Fifth Edition, Crown 8vo. Rs. 6. 

“ No better guide could be placed in the hands of either amateur horseman 
or veterinary surgeon.”— Veterinary Journal. 

u A useful guide in regard to horses anywhere. . . , Concise, practical, 
and portable.” — Saturday Review. 

INFECTIVE DISEASES OF DOMESTIG ANIMALS. Translated 
from the 4th Edition of Friedberger and Fr aimer’s celebrated German 
work. By Capfc, M. H, Hayes, f,r.c,v,s, [hi the Press , 
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THE HOUSE WOMAN. A Practical Guile to Side-Saddle Riding* 
By Mrs. Hayks, and Edited by Captain M. H. Hayks. Illustrated bv48 
Drawings by J. Oswald- Brown and 4 Photographs. Uniform with 
** Riding : on the Flat and Across Country.” Imp. 16mo. Rs, 7-8, 
“This is the first occasion on which a practical horseman and a practical 
horsewoman have collaborated in bringing out a book on riding for ladies. 
The result is in every way satisfactory.” — Field . 

“ A large amount of sound practical instruction, very judiciously and plea, 
santlv imparted.”— Times, 

“ We have seldom come across a brighter book than ‘The Horsewoman.’"-. 
Athenmwm , . 

“Eminently sensible and practical .” — Daily Chronicle . 


SPORT AND VETERINARY WORKS. 

NOTES ON STABLE MANAGEMENT. By Vety.-Capt. J. A. Nunn, 
f.r.c.v.s,, 0 . 1 . b., D.s.o. Second Edition. Revised and Enlarged] 
With a Glossary of Hindustani Words. Crown 8vo, cloth. Rs. 3-8," 

“ The notes are eminently practical, and give sound advice on everything 
pertaining to the proper care of horses, such as can be utilized by the 
uninitiated to the best advantage .” — Indian Daily News, 

HIGHLANDS OF CENTRAL INDIA. Notes on their Forests 
and Wild Tribes, Natural History, and Sports. By Capt. J.Foksyth, e.s.c. 
New Edition. With Map and Tinted Illustrations. Rs. 7-8. 

CALCUTTA TURF CLUB RULES OF RACING, together with the 
Rules relating to Lotteries, Betting, Defaulters, and the Rules of the 
Calcutta Turf Club. Revised May 1892. Authorized Edition. Rs. 2, 

THE RACING CALENDAR, Vol. IX, from May 1896 to April 1897. 
Races Past. Published by the Calcutta Turf Club. Contknts Rules 
of Racing, Lotteries, C. T. C., etc., Registered Colours; Licensed Train- 
ers and Jockeys; Assumed Names; List of Horses Aged, Classed and 
Measured by C. T. C. and W. I. T. C. ; Races Run under C. T. C. Rales; 
Performances of Horses ; Appendix and Index. Rs. 5* 

THE RACING CALENDAR from 1st August 1888 to 30th April 1889, 
Races Past. 12mo, cloth. Vol. I, Rs. 4. Vol. II, to April 1890, 
Rs. 4. Vol. Ill, to April 1891, Rs. 4. Vol, IV, to April 1892, Rs. 4. 
Vol. V, to April 1893, Rs. 4. Vol. VI, to April 1894, Rs. 4, Voh VII, 
to April 1895, Rs. 4, Vol, VIII, to April 1896, Rs. 4, 

CALCUTTA RACING CALENDAR. Published every fortnight. 
Animal Subscription* Rs. 12. 
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THE SPORTSMAN'S MANUAL. In Quest of Game in K.ullu, 
Lahoul, and Lad ak to the Tso Morari Lake, with Notes on Shooting in 
Spiti, Bara Bagahal, Chamba, and Kashmir, and a detailed description of 
Sport in more than 100 Nalas. With 9 Maps. By Lt.-Col. R. H. Tyackb, 
late H. M.’s 98th am? 34th Regiments. Fcap. svo, cloth. Rs. 3-8, 

PRACTICAL HINTS ON HORSE, HARNESS AND TRAP. By 
Douglas White. Illustrated. Crown 8vo, cloth. Rs, 2-8. 

HOW TO CHOOSE A BOG and how to select a Puppy, with 
notQH on the Peculiarities and characteristics of each Breed. By Vwtto 
Shaw. Crown 8vo, Sewed, lie. 1-8. 

SEONEE : ok, Camp Life on the Satpura Range. A Tale of 

Indian Adventure, By R. A. Sticrndale, Author of “Mammalia of 
India,” “ Denizens of the Jungles.” Illustrated by the Author. With a 
Map and an Appendix containing a brief Topographical and Historical 
Account of the District of Seonee in the Central Provinces of India, 
Crown 8vo, cloth. Rs. 7. 

URGE GAME SHOOTING IN THIBET, THE HIMALAYAS, Northern 
and Central India. By Brig.-General Alkxandkk A. Kin loch. Con- 
taining Descriptions of the Country and of the various Animals to, be 
found; together with Extracts from a journal of several years' standing. 
V ■■ With 36 Illustrations from Photographs and a Map. Third Edition, Re- 
vised and Enlarged. Demy 4to, elegantly bound. Rs. 25. 

“This splendidly illustrated record of sport, the photogravures, especially 

the heads of the Various antelopes, are life-like ; and the letter-press is very 

pleasant reading.”— Graphic, 

“The book is capitally got up, the type is better than in former editions, and 

the excellent photogravures give an exceptional value to the work.” — Asian. 

DENIZENS OF THE JUNGLES. A Series of Sketches of Wild 
Animals, illustrating their form and natural attitude. With Letter-press 
Description of each Plate. By R« A. Strhndalb, f.r.g.s., F.Z.8., 
Author of “Natural History of the Mammalia of India/* “Seonee,” <fec. 
Oblong folio. Rs. 10. 

THE ROD IN INDIA ; reing Hints how to obtain Sport, &c. 
By H. S. Thomas, F.Z.S., <fec„ New Edition, Revised. Demy 8vo« 

: ' {in the Press. 

HORSE BREEDING AND REARING IN INDIA. With Notes on 
Training for the Elat, and Across Country, and on Purchase, Breaking m 
and General Management. By Major John Humphry* b.s.c., f.z.s. 
Crown 8vo, cloth. Rs. 3-8, 
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INDIAN HORSE NOTES, An Epitome of useful Information 

arranged, for ready reference on Emergencies, and specially adapted for 
Officers and Mofu9sil Residents. All Technical Terms explained and 

Simplest Remedies selected. By Major C , Author of “ Indian 

Notes about Dogs.” Third Edition, Revised* and considerably En- 
larged, Fcap. 8 vo, cloth. Rs. 2. ’ t 

BOOS FOR HOT CLIMATES. A Guide for Residents in Tropical 
Countries as to suitable Breeds, their Respective Uses, Management 
and Doctoring. By Vkro Shaw and Captain M. H. Hayks^ With 
Illustrations. Crown 8vo, cloth. Rs. 8. 

“ The authors of * Dogs for Hot Climates ’ show in a concise practical wav 
how to treat dogs out here, and what breeds best stand the climate. The book 
should be on every one’s table, for sensible treatment will save the life of 
many a valuable and much- loved pet.” — Indian Planters * Gazette . 

A BOBBERY PACK IN INDIA. With an Appendix containing a 
short Excursus on Banting and an Interview with Mr. Pickwick. By 1 
Captain Julian. Crown 8vo, sewed. Re. 1-8. J 

GUIDE TO EXAMINATION OF HOESES for Soundness for Std- I 
dents and Beginners. By Moore, f.r.c.V.s., Army Very. Dept., i 

Vety. Officer, Remount Depot, Calcutta. Fcap. 8vo, limp cloth. Re. 1.’ 1 

RIDING FOR LADIES, WITH HINTS ON THE STABLE. A Lady’s 
H orse Book. By Mrs. Power O’Donqghtjk. With 75 Illustrations by 
A. Chantrky Coubould. Elegantly printed and bound. Imp. 16mo 
gilt. Rs. 7-8. 

INDIAN NOTES ABOUT DOGS. Their Diseases and Treatment. 

By Major C . Sixth Edition. Fcap, 8vo, cloth. Re. 1-8, 

ANGLING ON THE KUMAON LAKES. With a Map of the Kumaon 
Lake Country and Plan of each Lake. By Depy, Surgeon-General 
W. Walker. Crown 8vo, cloth. Rs. 4. 

“Written with all the tenderness and attention to detail which characterise 
the followers of the gentle art.” — Bayes ■ Sporting News . 

THE ARMS ACT (XI OF 1878). With all the Notices of the Gov- 
ernment of India, the Bengal, North-Western Provinces and Punjab 
Governments, and High Court Decisions and Rulings. By W. Hawkins, 
Second Edition. 8vo, cloth. Rs. 7-8. 
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MODERN POLO. A Guide to the Game, with Instructions on the 

Selection and Training of the Ponies. By E, D. Muvlke*, (late 17th 
Lancers). Edited by Cant. M. H. Hayes. Illustrated from Photographs. 
Imp. 16 mo, cloth, Rs, 12*8. 

Contents F irst S$ps at Polo— Theory and Practice of Polo— Polo Ap- 
pliances— Choosing a Polo Pony — Training the Polo Pony— Polo Pony Gear- 
Polo Pony Management— Various Breeds of Polo Ponies— Polo in India— 
Polo Pony Breeding— Veterinary Advice to Polo Players— Appendix- 
Tournaments, Laws and Bye-Laws, etc. 

u x book which beginners and veterans alike may study with pleasure 
and profit”--As'iVm. 

“ Should be a text-book on the subject.” — Star, 

“Polo players owe a debt of gratitude to Mr. Miller for producing what 
will probably be recognised as the best book on the subject.” — Scotsman. 

“That Mr. Miller has succeeded admirably in his task there can be no 
doubt .”— Glasgow Herald. 

»• Both in the matter of polo playing and in that of choosing or breeding 
polo ponies the volume is of a certain authority.” — Times . 

“Everything that has to do with the game is explained, and the 
chapters on polo ponies ....are excellent.”— Sporting Life. 

STATION POLO : The Training and General Treatment of Polo 
Ponies, together with Types and Traits of Players. By Lt. Hugh 
Stewart (Lucifer), Crown 8vo, cloth. Us. 3, 

Contents: — The Polo Pony— The Haw Pony — Preliminary Training — 
First Introduction— Stable Management— Tricks— Injuries — Shoeing — Station 
Polo— How shall We Play?— The Procrastinator— The Polo Scurry— Idio- 
syncracies* — Types— Individual v. Combined Tactics — Odds and Hauls.’ 

POLO ROLES. Rules of the Calcutta Polo Club and of the 
Indian Poio Association, with the Article on Polo by ** An Old Hand,” Re- 
printed from Hayes 7 Sporting News. Reap, 8vo* Re, 1. 

THE POLO CALENDAR. Compiled by the Indian Polo Asso- 
ciation. Contents : — Committee of Stewards, Rules for the Regulation 
of. Tournaments, &c. — Rules of the Game — Station Polo — List of 
Members— List of Existing Polo Ponies, names and description, with 
Alphabetical List — Records of Tournaments — Previous Winner*, 
You II, 1893-94, each Re. 1-8. Vol. Ill, 1894-95, Ks. 2. Voi. IY, 
1895-96, Rs. 2. Vol. V, 1896-97. 

Rules of Por,o, — From the Polo Calendar, Revised 1897, As, 8. 
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HINTS FOE THE MANAGEMENT AND MEDICAL TEEATMENT OF 
Children in India. By Edward A. Bihch, m,d., Late Principal 
Medical College, Calcutta. Third Edition, Revised. Being the Ninth 
Edition of “ Goodeve’s Hints for the Management of Children in India,” 
Crown 8vo, cloth. Rs. 7. 

The Medical Times and Gazette , in an article upon this work and Moore’s 
“ Family Medicine for India, 9 ’ says: — “ The two works before us are in them- 
selves probably about the best examples of medical works written for non. 
professional readers. The style of each is simple, and as free as possible 
from technical expressions. 9 ’ 

“ It is a book which ought to be found in every household. 9 ’— Pioneer, 

THE INDIGENOUS DRUGS OF INDIA. Short Descriptive Notices 
of the principal Medicinal Products met with in British India. Bv 
Rai Bahadur Kanny Lall Dky, o.i.k. Second Edition, Revised and 
entirely Re-written. Demy 8vo. Rs. 12. 

“ It shows an immense amount of careful work upon the part of the com- 
pilers and will be useful to students and to that very large class of people 

who are interested in developing the resources of the country... ...above all, 

the work contains a really good index of 4,000 references, and a complete 
glossary to the vernacular names.”— Indian Daily News. 

a His work is a compendium of 40 years’ experience and deserves to be 
widely popular and carefully studied. 9 ’ — Englishman, 

THE BUBONIC PLAGUE. By A. Mitra, l.r.c.p,, l.r.g.s., f.o.s., 
Chief Medical officer, Kashmir. 8vo, sewed. Re. 1. 

AIDS TO PRACTICAL HYGIENE. By J. C. Battersby b.a., m.b., 
b.ck., Univ. Dublin. Fcap, 8vo, cloth. Rs. 2. 

“ A valuable handbook to the layman interested in sanitation ,” — Morning Post, 

“To the busy practitioner or the medical student it will serve the purposes 
of a correct and intelligent guide . 99 — Medical Record . 

BANTING IN INDIA. With some Remarks on Diet and Things 
in General. By Surgn*- Lieut. -Col. Joshua Duke. Third Edition. Cloth, 
Re. 1-8. 

OUTLINES OF MEDICAL JURISPRUDENCE FOR INDIA. BY J. D. B. 
Gkibblk, m.c.s. (Retired), and Patkick Hkhik, m.d., f.r.c.s.k. Third 
Edition, Revised, Enlarged, and Annotated. Demy 8vo. Rs. 5-8. 

RUDIMENTS OF SANITATION. For Indian Schools. By Patrick 
Hkhik, m*d. Second Edition. 12mo, cloth. Re, 1-4, 

THE BABY. Notes on the Feeding, Rearing and Diseases of 
Infants. By S. 0. Moses, Licentiate of the Royal College of Physicians, 
Edinburgh, &c. 18mo, cloth. Rs. 2. 
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phoLERA EPIDEMIC IN KASHMIR, 1892. By A. Mitea, l.b.c.p., 
° l r.c.s. principal Medical Officer in Kashmir. With Map and Tables, 
4to, sewed. Re. 1. 

A RECORD OF THREE* YEARS’ WORK OF THE NATIONAL ASSO- 

' 01 ATI ON for Supplying Female Medical Aid to the Women of India, 

August 1885 to August 1888. By H. E. the Gountkss of Dufferin. 
Crown Svo, Re. 1. 

THE NATIONAL ASSOCIATION FOR SUPPLYING FEMALE MEDI- 
CAL Aid to the Women of India. By II. E. thk Gountkss of Duffkrin. 
Reprinted from the Asiatic Quarterly Review , by permission. As. 8. 

THE INDIAN MEDICAL SERVICE. A Guide eob, intended CANDI- 
ES for Commissions and for the Junior Officers of the Service. By 
William Wkbb, m.b., Surgeon, Bengal Army, late Agency Surgeon at 
the Court of Bikanir, Superintendent of Dispensaries, Jails, and Vaccina- 
tion in the Bikanir Stare, and for some time Guardian to H. H. the Maha- 
rajah. Crown Svo. Rs. 4. 

AGUE; OR, INTERMITTENT FEVER. By M. D. O’Connel, m,d. 
8vo, sewed. Rs. 2. 

THE LANDMARKS OF SNAKE-POISON LITERATURE : BEING a 
Review of the more important Researches into the Nature of Snake-Poisons. 
By Vincknt Richards, f. r.c.s., Ed., &c., Civil Medical Officer of 
Goal undo, Bengal, Rs. 2-8, 

THE CARLSBAD TREATMENT FOR TROPICAL AILMENTS, AND How 
to carry it out in India. By Surgn. -Major L. Taulkton Youmg. 
Ex. fcap. Svo. Rs. 4. 

‘‘A book not only most useful and most instructive, but very readable and 
interesting. It is shorr ... . . . because it is pithy* the subjects are 
thoroughly and fully treated : we feel no lack, nothing unexplained : but it is 
done in a clear and concise style, every word to the point.” — Pioneer, 

“The book is of a most useful nature, and inspires confid^nc< j bv the 
candour and. fulness of its information and points of guidance, ,, —/m« Times. 

“The book contains the result of six years’ 1 practical experience, and should 
be of as much advantage to medical men as to sufferers.” — Home News. 

“We may venture to express the great pleasure we have derived from 
reading Dr. Young’s book. Its lucidity and pithiness are indeed refreshing. 
There is no verbal plethora here ; everything is to the point,” Civil and 
Military Gazette . 
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PERSONAL AND DOMESTIC HYGIENE for the School and Home- 
being a Text-book on Elementary Physiology, Hygiene, Home Nursing* 
and Eirst Aid to the Injured; for Senior Schools and Family Reference! 
By Mrs. Ha hold Hendlky, Medallist, National Health Society, Eng- 
land. 36 Illustrations. Ex. leap. 8vo, cloth, R&. 2; or cloth, gilt, Rs, 2-8, 

“ We are decidedly of opinion that it is the most practical and useful book 
of its kind which has been published in India. We trust it will gain a large 
circulation in the schools and homes of India .” — Indian Medical Gazette. 

“We can recommend this volume without hesitation. In the ahsetict 
of the doctor one might obtain hints from any page of it on Hygiene? Nursing \ 
Accidents and Emergencies. So far as we can see nothing is omitted, and even- 
direction is given in simple intelligible language.”— Statesman, 

MEDICAL AND SANITARY REFORM IN INDIA. An Appeal to all 

whom it may concern. 8vo, sewed. lie. 1. 

MALARIA; its Cause and Effects; Malaria and the Spleen; 
Injuries of the Spleen ; An Analysis of 39 cases. By E. G. Rus.sicll, m.b,, 
b.sc. Svo, cloth. Its. 8. 

MEDIGAL JURISPRUDENCE FOR INDIA. By J. B. Lyon, f.c.s., f.c m 
Brigade-Surgeon, Professor of Medical Jurisprudence, Grant Medical 
College, Bombay The Legal Matter revised by J. D. Ikvrrauity, Bar.- 
at-law. Second Edition. Illustrated. Svo. Us. 16. 

INDIAN MEDICAL GAZETTE. Published Monthly. Subscription 

' Rs. 18 yearly. 


DOMESTIC BOOKS. 

THE INDIAN COOKERY BOOK. A Practical Handbook to the 
Kitchen in India adapted to the Three Presidencies. Containing Original 
and Approved Recipes in every department of Indian Cookery; Recipes 
for Summer Beverages and Home-made Liqueurs; Medicinal and other 
Recipes ; together with a variety of things worth knowing. By a Thirty- 
five Years’ Resident. Ks. 3. 

INDIAN DOMESTIC ECONOMY and Receipt Book, with Hindu- 
stanee romanized names. Comprising numerous directions for plain 
wholesome Cookery, both Oriental an<t English ; with much miscellaneous 
matter, answering all general .purposes of reference connected with 
Household affairs likely to be immediately required by Families, Messes 
and private individuals residing at the Presidencies or Out- Stations. By 
Dr. R. Riddkll. Eighth Edition, Revised. Fust Svo, cloth. Rs, 6. 

FIRMINGER’S MANUAL OF GARDENING FOR INDIA. A New Edi- 
tion (the fourth) thoroughly Revised and Re-written. With many Illus- 
trations. By H. St. J. Jackson. Imp. 16mo, cloth, gilt. Rs. 10, 
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POULTRY-KEEPING IN INDIA. A Simple and Practical Book | 

on their care and treatment, their various Breeds, and the means of | 

rendering them "profitable. By Isa Twk.hd, Author of “ Cow-Keeping in 1 

' ' India.’* ^With Illustrations.- • -'Crown- 8 : y«, cloth, gilt-.- Rs. 4. i 1 

u ^ book which will be? found .of great use by all those who keep a poultry- I 

S . AX D' —Madras Mail. 

p ’ can recommend it to all who either keep poultry from a liking for 
fowls, ' 0 * because they desire s< meriting better for-, the table than bazaar eggs 
iiiid bazaar murghis .*’— Civil and Military Gazette.. 

COW-KEEPING IN INDIA. A Simple and Practical Book on their 

* care and treatment, their various Breeds, and the means of rendering 
them profit able, by Isa Twkkd. With 37 Illustrations of the various 
Breeds, <fcc. Crown . Kvo, cloth, gilt. Us, 4-3. 

“A most useful cotnrihution to a very important subject, and we can 
strongly recommend it.” — Madras Mail 
“ X valuable contribution' to Agricultural Literature in the East.”— Ceylon 
Observer. 

ENGLISH ETIQUETTE FOR INDIAN GENTLEMEN. By W. Trego 

Wkbb. Bengal Educational Department. Third Edition. Fcap. -8vo. 

; doth. Re. 1-4 ; paper, lie. 1. 

j The book comprises chapters on General Conduct, Calls, Dining-out, Levees, 

| gdls. Garden-parties, Bail way-travellipg, <fec. It also contains a chapter on 
Letter-writiriLs proper Modes of Address, <Src., together with Hints on how to 
draw tip Applications for Appointments, with Examtvies. 

PERSONAL AND DOMESTIC HYGIENE for the School and Home : 
being a Text-book on Elementary Physiology, Hygiene, Home Nursing, and 
First Aid to the Injured; for Senior Schools and Family Reference. By 
Mrs. Ha fold Hkndlsv, Ex fcap. avo. clot h, Us, 2; or cloth gilt, Rs. 2-3, 

THE AMATEUR GARDENER IN THE HILLS. With a few Hints 
mi Fowls. Pigeons, and Rabbits, ^ Bv an Amateur. Second Edition, Re- 
vised and Enlarged. Crown 8vo«" Rs. ’2-8, 

\ THE MEM-SAHIB’S BOOK OF CAKES, BISCUITS, ETC. With Re- 
V marks on Ovens, and Hindustani Vocabulary, Weights and Measures, 

Wine, cloth. Ms. 2 

FLOWERS AND GARDENS IN INDIA. A Manual for Beginners. 
i Bv Mrs. K. Umplh-Wiught. Third Edition. Post 8vo, boards, lis. 2. 

/* A most, useful little book which we cannot too strongly recommend, 

We can recommend it to our readers with the utmost confidence, as being not 
only instructive, bur extremely interesting, and written in a delightfully easy, 
chatty strain.” — Civil and Military Gazette. 

Very practical throughout. There could not be better advice than this and 
the wav it is given shows the enthusiasm of Mrs. Temple-Wngbt. ,, ~- -Pioneer, 

“It is written in a light conversational style, and it imparts instruction 
* ■ very clearly.” — Englishman . . A' v-'-'' 

1 ' 
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BAKER AND COOK. A Domestic Manual for India, By Mrs, 
R. Temple- W right, Author of “Flowers and Gardens,* Second Edi- 
tion, Revised and Enlarged, Crown 8vo. Rs. 2-8, 


“The outcome of long experience and many patient experiments.” — 
Pioneer. c ' 


44 Mrs. Tempie-Wright aims at a refinement sufficiently simple to be within 
the reach of every householder. ” — Bombay Gazette. 

HINTS FOR THE MANAGEMENT AND MEDICAL TREATMENT OF 
Childkkn in India. By Edward A. Birch, m.d., late Principal, Medical 
College, Calcutta. Third Edition, Revised and Enlarged. Being the Ninth 
Edition of “ Goodeve’s Hints for the Management of Children in India, ’* 
Crown 8vo. Rs. 7. 


GUIDE BOOKS. 


INCE’S KASHMIR HANDBOOK. A Guide for Visitors. Re-Written 
and much Enlarged by Joshua Duke, Surgn.-Lt.-CoL, Bengal Medical 
Service, formerly Civil Surgeon, Gilgit and Srinagar. Fcap. 8vo. cloth, 
With Appendix containing the Jhelum Valley Road, 

The Chikf Contknts are: — An Account of the Province of Kashmir, % 
Rivers, Lakes, Mountains, Vales, Passes, Inhabitants— Srinagar — Arts and 
Manufactures, Antiquities, &c. — Requisites for the Journey— Cost— Official 
Notification to Travellers — Useful Hints — Routes, Gujrat and Pir Panjal— 
Jhelum, Tangrot and Kotli Poouch— Rawal Pindi and Murree — The New 
Road — Husan Abdal, Abbottabad, the Jhelum— The Kishengunga Valley- 
Eastern Portion of Kashmir — Leh — Western Portion of Kashmir— Woolar 
Lake — Gulmarg — Lolab Valiev, Ladak — Pangkong Lake — Gilgit— Asror— 
Skardu — The Tilaib Valley, &c. 

CASHMIR EN FAMILLE. A Narrative of the Experiences of a 
Lady with Children with useful Hints as to how the Journey irncl 
Residence there may be comfortably made. By M. C. B, With a Prete 
by Major E. A. Burrows. 12mo,’cloth. Rs. 2. 

RAWAL PINDI TO SRINAGAR. A Detailed Account of the New 

Jhelum Valiev Road; together with a Brief Note of five other Routes 
leading into the Valley, Being an Appendix to I nee’s Hand hook to 
Kashmir. Re. 1-8. 


FROM SIMLA TO SHIPKI IN CHINESE THIBET. An Itinerary of 
the Roads and various minor Routes, with a few Hints to /Travellers,'; 
and Sketch Map. By Major W. F. Gordon -Fokbk a, Rifle Brigade. 
Fcap. 8vo, cloth. Rs. 2. 

Itinkrariks — Simla to Shipki, ‘Charling’ Pass, 4 Saralmn to Narkunda’ 
Forest Road, Simla to the ‘ Chor,’ Pooi to Dankar, Chini to Landour, and the 
4 Shalle.’ 


Guide Boohs . 


23 



LIST OF ROUTES IN JAMMU AND KASHMIR, A Tabulated De- f 

script i<>n of over Eighty Routes shewing Distance marches, Natural 
characteristics, Altitudes, Nature of Supplies, Transport, etc. By Major- ; | 

General Marquis me Bouubkl. 111. 8vo. 11s. 10. - f 

HANDBOOK FOR VISITORS TO AGRA AND ITS NEIGHBOURHOOD. J 

y Bv H. G. Kkknk, c.s. Fifth Edition, Revised. Maps, Plans, &c. Fcap, < I 

>svo. cloth. Rs. *2-8. ;| 

A HANDBOOK FOR VISITORS TO DELHI AND ITS NEIGHBOUR- f 

hood. Hv H. G. Kkknk, c.s. Third Edition. Maps. Fean. »v<>, cloth. j 

**•*-"• ' ! 

A HANDBOOK FOR VISITORS TO ALLAHABAD, CAWNPORE, t 

•" -Lucknow and Bust auks. By H. G. K k kn i- . Second Edition, Revised. | I 

With four Maps and a Rian. Fcap. 8vo, cloth, Rs. 2-8. 

HILLS BEYOND SIMLA. Three Months’ Tour from Simla, 
rhromrh Bussahir, Kumnvar, and Sniti to Lahoul. i te In the Footsteps of 
rhe Few.”) By Mrs. J. C. Mituhay-A.ynst,ky. Crown 8vo, cloth. Rs. 3. 

THACKER’S GUIDE TO DARJEELING. With two Maps. Fcap. 8vo, 

sewed. ' Rs, *2. 

THE 4-ANNA RAILWAY GUIDE. With Maps. Published Monthly. 

A?. 4. 

THACKER’S GUIDE TO CALCUTTA. By Edmund Mitch kll. Fcap. 

8 vo, sewed. Re. 1. 

A GUIDE TO THE ROYAL BOTANIC GARDEN, CALCUTTA. By 

Grokgk King, m.b, t,l.i>., c.i.k., f.u.s. With a Map. 8vo, sewed. As. 8. 

CALCUTTA TO LIVERPOOL, BY CHINA, JAPAN, AND AMERICA, in 

| 1877. By Lieut. -General Sir Hknuy Norm an. Second Edition, Fcap. 

8vo, cloth. Re. 1-8. 

I GUIDE TO MASURI, LANDAUR, DEHRA DUN, AND THE HILLS 

,| north OK Behka; including Routes to the Snows and other places of 

T 1 note; with Chapter on Garhwal (Tehri), Ilardwar, Hurki and Chakrata, 

By John North am. Rs. *2-8. 

FROM THE CITY OF PALACES TO ULTIMA THULE. With a Mae 
of Iceland, Icelandic Vocabulary, Money Tables, &e. By H, K, Gordon. 

Crown Svo, sewed. Re, 1. 

THE SPORTSMAN’S MANUAL. In Quest of Game in Kullu, 

Lahoul and Ladak to the Tso Moran Lake, with Notes on Shooting in 
Spiti, Bara Bagahal, Chamba and Kashmir, and a Detailed Description of 
Sport in more than 100 Nalas. With nine Maps. By Lt.-Col. R. H. 

Tyackk, late H. M.’s 98th & 34th Regfcs. Fcap. 8vo, cloth. Rs. 3-8. 
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THACKER’S INMAN DIRECTORIES AND MAPS, 

THACKER’S MAP OF INDIA, with Inset Maps, of the various 
products of India and of the Tea Distkicts, SKETCH Plans of 
Calcutta, Bombay, and Madras. Edited by J, G. Bartholomew, 
Corrected to date. With Railways, Political Changes. Large sheets 
unmounted, Rs. 4 ; mounted on rollers and varnished, Rs. 7-8 ; mounted 
on linen in bookform with Index, Rs, 7-8. ' 
u An excellent map.” — Glasgow Herald. 

“This is a really splendid map of India, produced with the greatest skill 
and care.” — Army and Navy Gazette. <v 

‘ 4 For compactness and completeness of information lew works surpassing or 
apnroachimr it have hee.n seen in cartography.” — Scotsman , 

1897.— THACKER’S INDIAN DIRECTORY. Official, Legal, Ebuca- 
tional, Professional and Commercial Directories of the whole of India * 
General Information ; Holidays, &c . ; Stamp Duties, Customs Tariff’ 
Tonnage Schedules ; Post Offices in India, forming a Gazetteer ; List of 
Governors-General and Administrators of India from beginning of British 
Rule; Orders of the Star of India, Indian Empire, &c. ; Warrant of Pre* 
cedence, Table of Salutes, <fec.; The Civil Service of India; An Armv 
List of the Three Presidencies; A Railway Directory; A Newspaper and 
Periodical Directory: A Conveyance Directory; A Directory of the 
Chief Industries of India; Tea, indigo, Silk, and Coffee, Cotton, Jute, 
Mines, Flour Mills, Rice Mills, Dairies, with details of Acreage, 
Management, and Trade Marks, etc. ; also a separate list of Tea and 
Coffee Estates in Ceylon. List of Clubs in India; Alphabetical List 
of Residents, European and Native, and a List of British and Foreign 
Manufacturers with their Indian Agents. With .8 Maps. A Railway 
Map of India. A Map of the Official and Business portion ol Calcutta 
and a Map of the European Residence portion of Calcutta. Thick 
Royal 8vo, leather bound. Rs. 24. 

A DIRECTORY OF THE CHIEF INDUSTRIES OF INDIA : COMPRISING 
the Tea and Indigo Concerns, Silk Filatures, Sugar Factories, Cinchona 
Concerns, Coffee Estates, Cotton, Jute, Rice and Flour Mills, Collieries, 
Mines, etc. With their Capital, Directors. Proprietors, Agents, Managers, 
Assistants, <fec„ and their Factory Marks, and a Directory of Estates 
in Ceylon. A Complete Index of names of Gardens and of Residents, 
with a Map of the Tea Districts and a Map of the Coal and Iron Fields, 
[1897.] Rs. 6. 

MAP OF THE CIVIL DIVISIONS OF INDIA. Including Govern- 
ment Divisions and Districts, Political Agencies, and Native States; 
also the Cities and Towns with 10,000 Inhabitants and upwards. Colour- 
ed. 20 in. x86 in. Folded, Re. 1, On linen. Rs. 2. 

CALCUTTA.— Flans of the Official and Business Portion, with 
Houses numbered, and Index of Government Offices and Houses of Business 
on the Map. Plan of the Residence portion of Calcutta with Houses nurn- 
bered so that, their position may easily be found, Two Maps in pocket 
case, The Mafts are on a large scale. Re. 1, 
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SCIENTIFIC WORKS. 

ANTHROPOMETRY IN BENGAL ; or Identification of Criminals 
■ bv Anthropometric Measurements and Thumb Impressions. By Col. 
H. M. Ramsay, District Superintendent of Police. Royal Svo, sewed. 

As. 8. ’ 

An interesting and instructive treatise.” — Englishman , 

THE FUTURE OF THE DATE PALM IN INDIA (Phcenix Bacty- 
liptera). By E. Bon a via, m.d., Brigade-Surgeon, Indian Medical 
Department. Crown 8vo, cloth. Rs. 2-8. 

GAME,' SHORE, AND WATER BIRDS OF INDIA. By Col. A. Lb 
Mpssukikk, r.w. Amde mecitm for Sportsmen. With 121 Illustrations. 
* vo. Hm. in, 

HANDBOOK TO THE FERNS OF INDIA, CEYLON, AND THE MALAY 

Phninsiila. By Colonel li. H. Bkddomk, Authoi of the “ Ferns Of 
British India.” With 300 Illustrations by the Author. Imp. 16m o. Rs. 10. 
“A most valuable work of reference.”-— Garden. 

“ It. is the first special book of portable size and moderate price which has 
been devoted to Indian Ferns, and is in every way deserving,” — Nature . 



SUPPLEMENT TO THE FERNS OF BRITISH INDIA, Ceylon and the 
Malay Peninsula, containing Ferns which have been discovered since 
the "publication of the “Handbook to the Ferns of British India,” &c. 
By Col. R. H. Bkddomk, f.l.s. Crown 8 vo, sewed. Rs, 2-12. 

THE METAMORPHOSIS OF SILVER. By G. Eldon Manisty, i.c.s. 
Crown 8 vo, sewed, lie. 1. 

GOLD, COPPER, AND LEAD IN CHOTA-NAGPORE. Compiled BY 
W. King, d.so., Director of the Geological Survey of India, and T. A . 
Popk, Deputy Superintendent, Survey of India. With Map showing the 
Geological Formation and the Areas taken up by the various Prospecting 
and Mining Companies. Crown 8vo, cloth. Rs, 5. 

ON INDIGO MANUFACTURE. A Practical a nd Theoretical Guide 
to the Production of the Dye. With numerous Illustrative Experiments. 
By J, Baineas Lee. m. a., f.g.s. Crown Svo, cloth. Rs. 4. 

“The book is thoroughly practical, and is as free from technicalities as such 
a work can well be, and it gives as much information as could well be imparted 
in so small a com pass,”— Indian Doily News. 

“Instructive and useful alike to planter and proprietor . . . A very 
clear find undoubtedly valuable treatise for the use of practical planters, and 
one which every planter would do well to have always at hand during his 
manufacturing season. For the rest, a planter has only to open the book for 
it ro commend itself to him.” — Pioneer „ 
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COMPOSITE INDICT DESCRIPTJ2 ET SECUS GENERA BENTHAMII 
ordinatse. By 0. B. Clarke. 8vo, boards. Re. 1-8. 

MANUAL OF AGRICULTURE FOR INDIA. By Lieut. Frederick 
Pogson. Illustrated. Crown 8vo, cloth, gilt. Rs. 5. 

ROXBURGH’S FLORA INDICA ; or, Description op Indian Plants. 
Reprinted literatim from Cary’s Edition. 8vo, cloth. Rs. 5. 

THE CULTURE AND MANUFACTURE OF INDIGO. With a De- 
scription of a Planter’s Life and Resources. By W alter Macj-agan 
Reid. Crown 8vo. With 19 Full-page Illustrations. Rs. 5. 

“ It is proposed in the following Sketches of Indigo Life in Tirhoot and 
Lower Bengal to give those who have never witnessed the manufacture of 
Indigo, or seen an Indigo Factory in this country, an idea of how the finished 
marketable article is produced : together with other phases and incidents of an 
Indigo Planter’s life, such as may be interesting and amusing to friends at 
home.” — Introduction . 

A NATURAL HISTORY OF THE MAMMALIA OF INDIA, BURMAH 

and Ceylon. By R. A. Stkkndalk, f.r.g.s.. f.z.s., <fcc., Author of 
“Seonee,” “The Denizens of the Jungle.” With 170 Illustrations by 
the Author and others. Imp. 16mo. Rb. 10. 

“ The very model of what a popular natural history should be.” — Knowledge, 
“The book will, no doubt, be specially useful to the sportsman, and. indeed, 
has been extended so as to include all territories likely to be reached by the 
sportsman from India.”— Times. 

A TEA PLANTER’S LIFE IN ASSAM. By George M. Barker. 
With 75 Illustrations by the Author. Crown 8vo. Rs. 6-8, 

“ Mr. Barker has supplied us with a very good and readable description 
accompanied by numerous illustrations drawn by himself. What may be called 
the business parts of the book are of most value.” — Contemporary Review, 

“ Cheery, well-written little book.” — Graphic. 

“A very interesting and amusing book, artistically illustrated from sketches 
drawn by the author.” — Mark Lane Express. 

^ TEXT-BOOK OF INDIAN BOTANY : Morphological, Physiologi- 
cal. and Systematic. By W. H. Gukgg. b.m.s.. Lecturer on Botany at 
the Hugli Government College. Profusely Illustrated. Crown 8vo. Rs. 5. 

THE INLAND EMIGRATION ACT, as amended by Act VII of 1893. 
The Health Act; Sanitation of Emigrants; The Artificer’s Act.; Land 
Rules of Assam, etc. Crown 8vo, cloth. Rs. 2. 


THACKER, SPINK & 00., CALCUTTA. 


1 




Engineering, Surveying, etc. 


27 


ENGINEERING, SURVEYING, etc. 

STATISTICS OF HYDBAULIC WORKS, AND HYDROLOGY of Eng- 

land, Canada, Egypt, and India. Collected and reduced by Lowis 
D’A. Jackson, c.$. Royal 8vo. Rs. 10. 

PERMANENT WAY POCKET-BOOK. Containing Complete For- 
m«l« for Laying Points, Crossings, Cross-over Hoads, ■ 'Through Roads. 
Diversions, Curves, etc., suitable for any Gauge. With Illustrations. By 
T. W. JonkS. Pocket-Book Form, cloth. Rs. 3 . 

A HANDBOOK OF PRACTICAL SURVEYING FOR INDIA. Illus- 
trated with Plans. Diagrams, etc. Fourth Edition, Revised. Bv F. W, 
Kellt, late of the Indian Survey. With 24 Plates. 8vo. Rs. 8. 

PROJECTION OF MAPS. By R. Sinclair. With Diagrams. Foolscap 
8vo, boards. Rs. 2. 

IRRIGATED INDIA. An Australian View of India and Ceylon, 
their Irrigation and Agriculture. By the Hon. Alfhkd Dkakin; m,l.a., 
formerly Chief Secretary and Minister of Water-Supply of Victoria, 
Australia. With a Map. 8vo, cloth. Rs. 7-8. 

AN EXPLANATION OF QUADRUPLEX TELEGRAPHY. With 2 

Diagrams. By Bkn, J. Stow, Telegranh Master. Fean* 4to, Rs. 2. 

AN EXPLANATION ON DUPLEX, QUADRUPLEX, OPEN AND TRANS- 
LATION Working and othkk Cihcuits. Testing of Currents, Batteries, 
Instruments, Earths, and Line, with the Tangent Galvanometer. With 
12 Plates. By E. H. Net-thropp, Telegraph Master. Crown 8vo, 
sewed. Rs. 2. 

MANUAL OF SURVEYING FOR INDIA. Detailing the mode of 

Operations on the Trigonometrical, Topogranhical, and Revenue Survey i> 
of India. By Col. IT. L. Thuillikr and Lieut.-Col. II. Smyth. Third 
Edition, Revised and Enlarged. Royal 8vo, cloth, Rs. 12, 

FIRE INSURANCE IN INDIA. A Short Account of the Principles and 
Practice of Fire Insurance, Settlement of Losses, Extinction and Preven- 
tion of Fire, &c. By Reema wallah. Grown 8vo, sewed, Re. 1-8. 

COLEBRGOKE’S TRANSLATION OF THE LILAVATI. With Notes. 
By Haran Chandra Bankujl m.a., b.l. 8vo, cloth. Rs. 4. 

This edition includes the Text in Sanskrit. The. Lilavati is a standard 

work on Hindu Mathematics written by Bhaskardcharva. a celebrated mathe- 
matician of the twelfth century. 

RAILWAY CURVES. Practical Hint on setting out Curves, with 
a Table of Tansients for a 1° < urve for all angles from 2° to 185° increasing 
bv minutes : and other useful Tables. With a Working Plan and Section 
of Two miles of Railway. Bv A. G. Watson, Assistant, Engineer. Rs, 4 
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A HANDBOOK OF PHOTOGRAPHY FOR AMATEURS IN INDIA. By 

Gkokge Ewing. Illustrated, 623 pages. Crown 8vo, cloth. Ks. 7. 

“This excellently prepared Handbook will probably find a large public. 
It is conceived on* a capital scheme, and is provided with an intelligent 
index. All obscure points are illustrated by diagram's. A most useful and 
practical Handbook.” — Indian Daily News. 

“The Indian amateur is to be congratulated in having now a book that 
will give him all the information he is likely to require. Mr. Ewing’s 
Handbook will obviate the necessity for collecting a number of works—it i> 
a library in itself . . . . . . . . Excellently planned, it is full of valuable 
information conveyed in the most happy and lucid language.”— Journal of 
Photographic Society of India. 

“All amateurs who procure it will find this Handbook an ever-useful and 
reliable companion ; for it is a book which can be turned to for information 
and guidance on all points connected with Photography, whilst it is replete 
with time-saving tables and calculations which only an amateur knows how 
to value.”— Pioneer. 

“We can confidentlv recommend it to Indian amateurs. ” — Statesman 
EXPOSURE TABLES FOR PHOTOGRAPHERS in India and the East. 
By Gwokgia Ewing, Author of “ A Handbook of Photography,” 
l*2mo, cloth, pocket shape. Re. 1. 

THE JOURNAL OF THE PHOTOGRAPHIC SOCIETY. Published 
Monthly. With Illustrations. Subscription Us. 10 yearly. 


MILITARY WORKS. 

TACTICS AS APPLIED TO SCHEMES. By Major J. Sheeston 
and Capt. J. Shadwrll. With 7 Maps. 8vo, Second Edition, 

[In the Press. 

THE RECONNOITRER’S GUIDE AND FIELD BOOK. Adapted foe 
India. Br Colonel M. J. King-Harman, b.s.c. Fourth Edition, lie- 
vised and Enlarged. 

It contains all that is required for the guidance of the Military llecon- 
noitrer in India: it can be used as an ordinary Pocket Note Book, or as a 
Field Message Book : the pages are ruled as a Field Book, ami in sections, for 
written description or sketch. 

The book has been highly an proved by Lord Roberts, who regards it as a 
most valuable and practical composition. 

“ To Officers serving in Tndia the Guide will be invaluable .” — Broad Arrow. 
“It appears to contain all that is absolutely required by the Military 
Reconnoitrer in India, and will thus dispense with many bulky works. In fact 
it contains just what is wanted and nothing not likely to he wanted /’ — Naval 
and Military Gazette. 

“It has been found invaluable to many a Staff Officer and Commandant . of 
a Regiment, as well as of the greatest possible assistance to officers studying 
for the Garrison Course Examination .” — Madras Mail . 
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THE QUARTERMASTERS ALMANAC. A Diary of the Duties, 
wifcb other information. By Lieut. Harrington Bush. 8vo. He. 1-8, 

THE ISSUE OF ORDERS IN THE FIELD. By Oapt. Ivor Philipps, 

P. S. 0., 5ch Gurkha Rifles. 

LETTERS ON TACTICS AND ORGANIZATION. By Capt. F. N. 
Maudr r.k, (Papers reprinted from the Pioneer and Civil and Mili- 
tary Gazette .) Crown 8vo, cloth, lis, 5. 

»< THe author displays considerable knowledge of the subjects with which he 
ikals, and has evidently thought much on them. His views are broad and 
advanced. Every soldier should read this book.” — Athenazum. 

THE INVASION AND DEFENCE OF ENGLAND. By. Oapt. P. 3S\ 

Maude, r.k. Crown «vo, cloth, lie. 1-8. 

THE SEPOY OFFICER'S MANUAL. By Capt. E. G. Barrow. Tphrd 
E dition, Entirely Re-written, and brought up to date. By Oapt. E. H. 
Binglky, 7th Bengal Infantry. 12mo, cloth. Rs. 2-8* 

“It seems to contain almost everything required in one of the modern type 
of Civilian Soldiers .... In the most interesting part of the book is 
an account of the composition of the Bengal Army with descriptive note on the 
Brahmans, Rajputs, Sikhs, Goorkhas. Pathuns and other races.”— Englishman. 

“A vast amount of technical and historical data of which no Anglo-Indian 
Officer should be ignorant.” — Broad Arrow. 

“The notes are” brief and well digested, and contain all that it is necessary 
for a candidate to know .”— A rmy and Navy Gazette. 

A TEXT-BOOK OF INDIAN MILITARY LAW. COMPRISING THE 
Indian Articles of War fullv annotated, the Indian Penal Code and the 
Indian Evidence Act, and has* in the form of Appendices, all existing 
Regulations with regard to the Procedure of Courts-mamal and .Forms 
of Charges With Tables shewing the Powers and Jurisdiction of differ- 
ent Court-martial and the difference in Procedure and Evidence between 
English Military Law and Indian Military Law. By Captain E. H. 
BkiWard, Cantonment Magistrate, Mandalay. Crown 8vo, cloth. Es. 8. 

« A well arranged and clearly printed Manual . ........with ample Notes 

Marginal References and Appendices... .... Every officer in India should 

possess a copy of this handy compilation. —Home News . 

“ It is very useful volume .”— Army and Navy Gazette. ■ 

“We warmly commend this book to all for whom it is intended.”- 
Englislman. . . 
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INDIAN ARTICLES OF WAR, revised to date. With an Appendix 
containing ^Definitions, Rules of Procedure, Forms of Charges State- 
ment of Objects and Reasons and an Index. By Major C. ECPoyndkh 
C rown 8 vo. Rs. 8-8. 

“ Possesses useful appendices together with a good Intiex.” — Home News 

“The annotations are very good, and we commend the volume to all con- 
cerned in the Military Legal Procedure of India.” — Army and Navy Gazette, 

“ Must be useful to students of Military Law and officers of the Indian 

Army.” — Horse Guards Gazette, 

THE INDIAN FIELD MESSAGE BOOK FOR MILITARY OFFICERS. 
Intkulkaved for Kkicping Copies. With 12 Authorised Pattern 
Envelopes, Re. 1-4. 

NOTES ON THE COURSE OF GARRISON INSTRUCTION, Tactics' 
Topography, Fortifications, condensed from the Text- Books, with expla- 
nations and additional matter. With Diagrams. By Major E. Li.oyd 
G arrison Instructor. Crown 8vo, cloth, Rs. 2-8. 

PAPER SIGHTS FOR TARGET PRACTICE. White, Blue, Green and 
Bed. lines, or assorted colours. Packets of 100, annas Four. 

HINDUSTANI, PERSIAN, etc. 

GLOSSARY OF MEDICAL AND MEDICO-LEGAL TERMS, INCLUDING 
those most frequently mer. with in the Law Courts. By R, F. Hutchi- 
son, m.d., Surgeon-Major. Second Edition. Fcap. 8vo, cloth. Rs. % 

THE DXVAN-I-HAFIZ. The Divan written in the Fourteenth 
C entury by Khwaja-Shams-ud-din Mohammad- i -Hafiz-i-Shirazi, tram- 
lated for the first time out of the Persian into English Prose, with Criti- 
cal and Explanatory Remarks, with an Introductory Preface, a Note on 
Sufi’ism, and Life of the Author. By Lieut. -Col. H. Wilbekfohck 
Clahkfc, author of The Persian Manual,” translator of “ '1’he llustan- 
i-Sa’di,” “The Sekandar Namah-i-Nizami,” etc. 2 vols. 4to.Rs.2n, 

THE ’AWARIFU-L-MA’ARIF. Written in the Thirteenth Gen- 
fcurv by Shaikh Shabab-ud-din—’Umar bin Muhammad-i-Sahrward', 
translated (our. of the Arabic into Persian) by Mamud bin ’Ali al Kas- 
hani, Companion in Sufi’ism to the Divan-i-Khwaja Hafiz; translated for 
the first time (out of the Persian into English} by Lieut.-Col. H. Wilbkh- 
FORCT5 Clakkk, 4to. Rs. 18. 

HANDBOOK OF COLLOQUIAL TIBETAN. A Practical Guide to 
the Language of Central Tibet. By Graham Sandberg, :■■:». a. y&vo,.; 
cloth. Rs. 14. 

MtALAVIKAGNIMITRA. A Sanskrit Play by Kalidasa. Literally 
translated into English Prose by C. H. Tawn ky, m. a., Principal, Presi- 
dency College, Calcutta. Second Edition. Crown 8vo. Re. 1-8. 
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A HANDBOOK OF THE KAYATHI CHARACTER. By George A. 
Grierson, i.c.s. Quarto, Rs. 6. 

THE RUSSIAN CONVERSATION GRAMMAR. By Alex. Kinloch, 
late Interpreter tc»H. B, M. Consulate and British Consul in the Rus- 
sian Law Courts; Instructor for Official Examinations. With Key to 
the Exercises. Crown Svo, cloth. Rs. 6-S. 

This work is constructed on the excellent system of Otto in his “ German 
Conversation Grammar,” with illustrations accompanying every rule, in the 
form uf usual phrases and idioms, thus leading the student by easy but rapid 
gradations to a colloquial attainment of the language, 

TRANSLATIONS INTO PERSIAN. SELECTIONS EROM Murray's History 
of India, Foliorum Centuria — Gibbon's Roman Empire — Our Faithful Ally 
the Nizam, By Major Sir A. C. Talbot. Part I, English, ^art if, 
Persian. 2 vols. Svo. Rs. 10, 

GRAMMAR OF THE URDU OR HINDUSTANI LANGUAGE IN its 

Kom*nizki> Chakactkk. By Gkougk Small, m.a. Crown «vo, cloth 
limp. Rs. 5. 

o We recommend it to those who wish to gain a mmre scientific knowledge 
of Urdu than the ordinary primers afford ,” — Indian Churchman. 

“ His exposition of idiom and construction is exceedingly lucid,”— /m&aw. 
Daily News, 

“The manual altogether deserves high commendation for the lucidity 
with which it explains the essentials of Urdu F— Athenaeum. 

ANGLO-URDU MEDICAL HANDBOOK or Hindustani Guide. For 
the use of Medical Practitioners (male and female) in Northern India. 
By Revd. Gkokgk Small, m.a. With the aid of Surgn.-General C. R. 
Phancis. m.b., and of Mrs. Fuaskr Nash, l.u.c,p. Crown 8vo, cloth 
limp. Rs, 5. 

“ A very convenient manual we recommend it to the 

attention not only of Medical Students, but of all who may even accident- 
ally find themselves compelled to acr. on occasions as amateur doctors.”- 
Indian Churchm.an. 


“Capitally arranged and thoroughly inclusive and useful Indian Daily 
Hews. 

“This handbook should prove invaluable for use in schools and colleges 
where surgeons, missionaries and nurses are being trained for work in 
the East .” — Home News. 

u Ought to find a place on every planter’s office shelf. In treating coolies 
and others employed on gardens it would be invaluable.”*— Indian, Planters 1 
Gazette .. . 
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WORKS ON HINDUSTANI. 

By Surgn. -Lieut. -Col. Ranking, b.a., m.d. 

A POCKET-BOOK OF COLLOQUIAL URDU foe Military Rkconnais- 
sauce. For the use of Officer* and Men. For Reference and on 
Service. By Surgn.-Ueut-0<>1. G. S. A. Ranking, b.a., m.b,, Sec. 
retary to the Board of Examiners, Fort William. 16 mo, cloth. Rs! *j t 

INTRODUCTORY EXERCISES IN URDU PROSE COMPOSITION. 
A Collection of 50 Exercises with Idiomatic Phrases and Grammatical 
Notes, accompanied by a full Vocabulary and Translation of each passage. 
Bv Sur an. - Lie u fc.-Col . G . S . A. Ranking, b.a., m.d.. Secretary to the Board 
of Examiners. Crown 8vo, cloth. Rs. 5. 

“ One of the best works on the Urdu language that we have yet seen 

. * the student will find in Dr. Ranking’s work a 

really valuable aid . . . , • . The work is a thoroughly practical 

one, and explains all the various phrases and intricacies of a language, the 
acquirement of which Ts too often neglected by Anglo-Indians from mere 
prejudice . — Indian Daily News , 

A GUIDE TO HINDUSTANI. Specially designed for the use op 
O fficers and Men serving in India. Containing Colloquial Sentences in Per. 
sian and Roman Character, and in English, also a Series of Arzis in Urdu 
written character with their transliteration in Roman-Urdu, and English 
translations. By Surgeon-Lieut.-Col. Geo. S. Ranking, b.a., m.d., 
Offg. Secretary to the Board of Examiners, Fort William. Fourth 
Edition, Revised and Enlarged. Crown 8vo, cloth. Rs. 6. 

a The work on the whole, we believe, will meet a want ..... It 
contains an excellent list of technical military terms and idioms, and will 
prove especially serviceable to any one who has to act as an interpreter at 
courts-martial and cognate enquiries,*’ — Civil and Military Gazette, 

* e There can be no question as to the practical utility of the book,*’— Pioneer, 
“ Surgeon-Major Ranking has undoubtedly rendered good service to the many 
military men for whom knowledge of Hindustani is essential.’* — Atkenmum, 

“ Has the merit of conciseness and portability, and the selections at the end, 
of the historical and colloquial style, are well chosen,’*-— Saturday Review. 

“ A well-conceived book, and has much useful matter in it. The sentences 
are very good, practical and idiomatic.” — Homeward Mail . 

“ Supplies a want long felt, by none more than by young Medical Officers 
of the Army of India, We think the work admirably adapted for its pur- 
pose.*’ — British Medical Journal . 
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TWO CENTURIES OF BhIrTRIHARI, Translated into English 
V erse by C. H. Tawnev, m.a. Fcap. 8vo, cloth. Bs. 2. 

HINDUSTANI AS IT OUGHT TO BE SPOKEN. By J. Tweedie, Bengal 
C ivil Service. Second Edition. Crown 8vo, pp. xvi, 350, cloth. Bs. 4-8. 

Supflebient containing Key to the Exercises and Translation of the 
Reader with Notes. Bs. 2. 

The work has been thoroughly Revised and partly Re-Written, and much 
additional matter added. The Vocabulahiics have been improved, and all 
words used in the book have been embodied in the Glossaries, English - 
Hjsdostani — Hindustani-English, A Reader is also given, and a Gene- 
ral Index to the whole book. 

‘♦The Young Civilian or Officer, reading for his Examination, could not do 
better than master this Revised Edition from cover to cover.” — 1. Daily News . 

.» The book is divided into twelve easy lessons, and there is nothing to pre» 
vent the most khansamah-worried mem-saheb from mastering one of these a 
day. At the end of a fortnight she will have acquired a small useful vocabu- 
lary, and should be quite certain how to use the words she knows.”— 
Englishman. 

BOOK-KEEPING AND OFFICE MANUALS. 

NOTES ON BANKING PRACTICE IN INDIA, By H. P. String- 
fellow. Crown Svo. [In the Press. 

A GUIDE TO BOOK-KEEPING. By Single, Mixed and Double 
Entries. Commercial Accounts of the most intricate nature fully illus- 
trated by Examples and Annotations ; Answers to Examination Questions, 
Book-Keeping, for Promotion to Assistant Examiner (1st grade) and 
to Accountant (2nd grade), from 1880 to 1891. By S. George, late Chief 
Accountant, P. W. D., Bengal. Demy 8vo, cloth. Rs. 2-8. 

PHONOGRAPHY IN BENGALI. By Dwltendra Nath Shinghaw, 
Professor of Phonography in Calcutta. Being a Handbook for the study 
of Shorthand on the principle of Pitman’s System. 12mo, As. 8. With 
a Key. l2mo. As. 4 extra. 

THE INDIAN SERVICE MANUAL; ok, Gxtide TO the Sevehae 
Departments of the Government of India, containing the Kules for 
Admission, Notes on the working of each Department, <&c. By C. R 
Hardless, Author of “ The Clerk’s Manual.” 

THE GOVERNMENT OFFICE MANUAL. A Guide to the Duties 
Privileges and Responsibilities of the Government Service in all Grades 
By Charles Hardless, Crown 8vo. Rs. 2. 
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SPENS’ THE INDIAN HEADY RECKONER. Containing Tables for 
ascertaining the value of any number of articles, &c., from three pies to 
five rupees; also Tables of Wages from four annas to twenty-five rupees 
By Captain A. T. Spens. Re. 1-8. 

THE CLERK'S MANUAL. A Complete Guide to General Office 
Routine (Government and Business). By Charles R. Haudlkss, 
Second Edition, Revised. 12mo, boards. Rs. 2. 


EDUCATIONAL BOOKS. 

AN ELEMENTARY COURSE OP ETHICS DESIGNED TO COVER the 
Svllabus of the Calcutta University for the B. A. Examination. Bv 
C. R. Wilson, m.a., and E. M. Wheeler, m.a. Crown 8vo, cloth, 
Rs. 2-8. 

THE ELEMENTS OF ARITHMETIC. By Gooroo Bass Banerjee 
m.a., D.L. Sixth Edition, Revised and Enlarged. Crown 8vo, cloth 

Re. 1-8. 

A COMPANION READER to “ Hints on the Study of English.” 
(Eighteenth Thousand.) Demy 8vo, Re. 1-4; Key, Rs. 2. 

ENTRANCE TEST EXAMINATION QUESTIONS AND ANSWERS nr 

English, being the Questions appended to ‘‘ Hints on the Study of Eng- 
lish,” with their Answers, together with Fifty Supplementary ’Questions 
and Answers. By W. T. Webb, m.a, 12mo, sewed. Re. 1, 

PRINCIPAL EVENTS IN INDIAN AND BRITISH HISTORY. With 

their Dates in Suggestive Sentences, in Two Parts. By Miss Adams, 
La Martinihre College for Girls, Calcutta. Second Edition. Demy 8vo, 
boards. Re. 1. 

THE STUDENT’S HANDBOOK TO HAMILTON AND MILL. By W, 

' Bell, m.a., Professor of Philosophy and Logic, Government College, 
Lahore. 8vo, boards. Rs. 2. 

AN ANALYSIS OF HAMILTON’S LECTURES ON METAPHYSICS, 
With Dissertations and Copious Notes. By W. C. Fink. 8yo, boards, 
Rs. 2. 

PROJECTION OF MAPS. By R. Sinclair, With Diagrams. Foolscap 
8 vo. Rs, 2. 
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ENGLISH SELECTIONS ^pointed by the Syndicate op the Cal- 
cutta University for the Entrance Examination, Crown 8 vo, cloth. 
Be, 1-8. 

THE LAWS OF WEALTH, A Primer on Political Economy foe 
the Middle Classes in India, By Horack Bull, c.k, Seventh 
Thousand. Fcap. 8vo. As. 8. 

THE INDIAN LETTER-WRITER. Containing an Introduction on 
Letter Writing, with numerous Examples in the various styles of 
Correspondence. By H. Anderson. Crown 8vo, cloth. Re. 1, 

A CATECHISM ON THE RUDIMENTS OF MUSIC. Simplified foe 
B eginners. By I. Littlkpage. l2mo, sewed. Re. 1. 

CALCUTTA UNIVERSITY CALENDAR FOR THE YEAR 1897. CON- 
taining Acts, Bye-Laws, Regulations, The University Rules for Examina- 
tion, Text-Book Endowments, Affiliated Institutions, List of Graduates 
and Under-Graduates, Examination Papers, 1896. Cloth, Rs, 5. 

Calendar for previous years. Each Rs. 5, 

THE PRINCIPLES OF HEAT. For the F. A. Examination of the 

Calcutta University. • By Leonard Hall, m.a, Crown 8vo. As. 8. 

ANALYSIS OF REID’S ENQUIRY INTO THE HUMAN MIND. WITH 
Copious Notes. By W. C. Fink. Second Edition. Re. 1-12, 

FIFTY GRADUATED PAPERS in Arithmetic, Algebra, and Geo** 
metry for the use of Students preparing for the Entrance Examinations 
of the Indian Universities. With Hints on Methods of Shortening Work 
and on the Writing of Examination Papers. By W. H» Wood, b, a,, 
f.c.s., Principal, La Martinihre College. Re. 1-8. 

THE ENGLISH PEOPLE AND THEIR LANGUAGE. Translated from 
the German of Loth. By C. H. Tawnky, m.a., Professor in the Presi- 
dency College, Calcutta, Stitched, As. 8, 

TALES FROM INDIAN HISTORY, BEING THE ANNALS OF INDIA 
re-told in Narratives. By J. Talboys Whkklkr, Crown 8vo, doth, 
School Edition. Re, 1-8, 

A NOTE ON THE DEVANAGARI ALPHABET foe Bengali STUDENTS, 
By Guru Das Bankrjke, m.a., d.l* Crown 8vo, As. 4, 
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THE GOVERNMENT OF INDIA. A Primes, for Indian Schools, 
By Houack Bell, c.b. Third Edition. Fcap. 8vo, sewed, As. 8; in 
cloth, He. 1. 

Translated into Bengali, By J. N. Bhattaoharjbe. 8vo. As. 12. 

AN INQUIRY INTO THE HUMAN MIND ON the Principles of 
Common Sense. By Thomas Reid, d.d. 8 vo, cloth. Re. 1-4. 

A TEXT-BOOK OF INDIAN BOTANY : Morphological, Physiologi- 
cal, and Systematic. By W. H. Grkgg, b.m.s., Lecturer on Botany at 
Hugli Government College. Profusely Illustrated. Crown 8vo, Ha, 5 , 

A MORAL READING BOOK from English and Oriental Sources, 
By Sir Ropkr Lethbridge, c.i.e., m.a, Crown 8vo, cloth. As, 14. 

A PRIMER CATECHISM OF SANITATION FOR INDIAN SCHOOLS. 
Founded on Dr. Cunningham’s Sanitary Primer. By L. A. Staple*. 
Second Edition. As. 4. 

NOTES ON MILL'S EXAMINATION OF HAMILTON’S PHILOSOPHY, 
By Thomas Edwards, f.k.i.s. Reap., sewed. Be. 1. 

A SHORT HISTORY OF THE ENGLISH LANGUAGE. By Thomas 
Edwards, f.k.i.s. 18mo. Re. 1-4, 

LAMB’S TALES FROM SHAKESPEARE. An edition in good type 
C loth. As. 12. 


LAND TENURES AND LAND REVENUE. 

AZIZUDDIN AHMED.— THE N.-W. PROVINCES LAND REVENUE 
Act, Being Act XIX of 1873 as amended bv Acts 1 and VIII of 1870. XII 
of 1881, XIII and XIV of 1882, XX of 1890, and XII of 1891. With Notes, 
Government Orders, Board Circulars and Decisions, and Rulings of the 
Allahabad High Court. By Azizuddin Ahmbd, Deputy Collector and 
Magistrate. Demy 8vo, cloth. Rs. 8. 

BEVERLEY.— THE LAND ACQUISITION ACTS {ACTS I OF1894an» 
XV III OF 1885, Mines). With Introduction and Notes. The whole forming 
a complete Manual of Law and Practice on the subject of Compensation for 
Lands taken for Public Purposes. Applicable to all India. By H, 
Bkvkulky, m.a., b.c.s. Third Edition. Cloth, gilt. Rs. 6. 

FORSYTH.-REVENUE SALE-LAW OF LOWER BENGAL, COM PEW* 
lug Act XI of 1859 ; Bengal Act VII of 1868 ; Bengal Act VII of 1880 
(Public Demands Recovery Act), and the unrepealed Regulations and the 
Rules of the Board of Revenue on the subject. With Notes. Edited by 
Wm. E. H. Forsyth. Demy 8vo, cloth. Bs. 5. 
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PHILLIPS.— -MANUAL OF BEVENUE AND COLLECTOBATE LAW. 
r With Important Rulings and Annotations. By H. A. D. Phillips, 
Bengal Civil Service. Crown 8vo, cloth. [1884.] Ra. 10, 

Contents:— Alluvion and Diluvian, Certificate, Cesses, Road and Public 
Works, Collectors, Assistant Collectors, Drainage, Embankment, Evidence, 
Excise, Lakhiraj Grants and Service Tenures, and Land Acquisition, Land 
Registration, Legal Practitioners, License Tax, Limitation, Opium, Parti- 
tion, Public Demands Recovery, Putni Sales, Registration, Revenue Sales, 
Salt, Settlement, Stamps, Survey and Wards. 

REYNOLDS.-THE NORTH-WESTERN PROVINCES RENT ACT. 
With Notes, &c, By H. W. Reynolds, c.s. Demy 8 vo. [1886.] Rs. 7. 

FIELD— LANDHOLDING, and the Relation of Landlord and 
T enant in various countries of tbe world. By C. D. Field, m.a., ll.d. 
Second Edition. 8vo, cloth. Rs. 16. 

MB'— This edition contains C( The Bengal Tenancy Act, 1885” with Notes 
and Observations : and an Index to the whole of the Law of Landlord and 
Tenant in Bengal , 

a We may take it that, as regards Indian laws and customs, Mr. Field 
shows himself to be at once an able and skilled authority. In order, however, 
to render his work more complete, he has compiled, chiefly from Blue-books 
and similar public sources, a mass of information having reference to the 
land-laws of most European countries, of the United States of America, and 
our Australasian colonies Field. 

(4RIMLEY.— MANUAL OF THE REVENUE SALE LAW and Certifi- 
eate Procedure of Lower Bengal, including the Acts on the Subject and 
Selections from the Rules and Circular Orders of the Board of Revenue. 
With Notes. By W. H. Grimlky, b.a., c.s. 8vo. Rs. 5-8; inter- 
leaved, Rs. 6. 

PHILLIPS .—THE LAW RELATING TO THE LAND TENURES OF 
Lower Bengal. (Tagore Law Lectures, 1875.) By A kthur Phillips, 
Royal 8vo, cloth. Rs. 8. 

REGULATIONS OF THE BENGAL CODE. A Selection intended 
chiefly for the use of Candidates for appointments in the Judicial and 
Revenue Departments. Royal 8vo, stitched. Rs. 4. 

PHILLIPS.— OUR ADMINISTRATION OF INDIA : BEING A COMPLETE 
Account of the Revenue and Collectorate Administration in all depart- 
ments, with special reference to the work and duties of a District Officer 
in Bengal. By H. A. D. Phillips. Rs. 4-4. 

“In eleven chapters Mr. Phillips gives a complete epitome of the civil, 
in distinction from the criminal, duties of an Indian Collector,”— London 
Quarterly Review. 
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WHISH. — A DISTRICT OFFICE IN NORTHERN INDIA. With some 
Suggestions on Administration. By C. W. Whish, b.c.s. Demv 8vo 
cloth. Rs. 4. ' 

“Mr, Whish has produced an extremely useful and thoughtful book, which 
will pave the way for the junior members of his service. It is above all 
things practical, and sets forth the whole scheme of district duties in a clear 
and systematic manner.” — Englishman . 

FIELD.— INTRODUCTION TO THE REGULATIONS OF THE BENGAL 
Code. By C. D. Field, m.a., ll.d. Crown 8vo. Rs. 3. 

Contents: — (I) The Acquisition of Territorial Sovereignty by the English 
in the Presidency of Bengal. (II) The Tenure of Land in the Bengal Presi- 
dency. (Ill) The Administration of the Land Revenue. (IY) The Adminis- 
tration of Justice. 

MARKBY.— LECTURES ON INDIAN LAW. By William Markby, 
m.a. Crown 8vo, cloth. Rs. 3. 

Contents (I) Resumption of Lands held Rent-free. (II) The Revenue 
Sale Land of the Permanently Settled Districts. (Ill) Shekust Pywust, or 
Alluvion and Diluvian. (IV-V) The Charge of the Person and Property of 
Minors. (YI) Of the Protection afforded to Purchasers and Mortgagees when 
their title is impeached. Appendix — The Permanent Settlement— Glossary. 

HOUSE.— THE N.-W. PROVINCES RENT ACT : Being Act XII of 
1881, as amended by subsequent Acts. Edited with Introduction, Com- 
mentary and Appendices. By H. F. House, c.s. 8vo, cloth. Rs. 10. 


CIVIL LAW. 

HOLM WOOD.— THE LAW AND PRACTICE OF REGISTRATION IN 
Bengal : comprising the History, Statute Law, Judicial Rulings. Rules 
and Circular Orders of Government ; Extracts and Rules under the 
Bengal Tenancy Act regarding Registration ; The Stamp Law, with a 
Digest of Rulings and a List of Registration Districts and Sub-Districts. 
By H. Holmwood, i.c.s., recently Registrar-General of Assurances, 
Bengal. Royal 8vo, cloth. Rs. 12. 

ALEXANDER.— INDIAN CASE-LAW ON TORTS. By THE LATER, 
D. Alexander, c.s* Fourth Edition, Re-Written and Enlarged. 8v<>, 
cloth. [In the Press, 

BELCHAMBERS.— RULES AND ORDERS of the High Court op 
Judicature at Fort William in Bengal in its several Jurisdictions, By 
R. Belch ambers, Registrar. Royal 8vo, cloth. Rs, 16. 
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Civil Law Books, 


CHALMERS.— THE LAW RELATING TO NEGOTIABLE INSTRU- 
MENTS in India* Edited by M. D. Chalmkrs, m.a., Barrister-at-law. 
Second Edition. By A. Oaspbusz, Barrister-at-law. 

COLLETT.— THE LAW OF SPECIFIC RELIEF IN INDIA. Bring 
a Commentary on Act I of 1877. By Chaklks Collett, late of the 
Madras Civil" Service, of Lincoln’s Inn, Barrister-at-Law, and formerly 
a Judge of the High Court at Madras. Second Edition, Revised and 
brought up to date. By H. N. Mouison, Barrister-at-Law. 8vo, cloth. 

KELLEHER.— PRINCIPLES OF SPECIFIC PERFORMANCE AND 

Mr sr ark. Bv J. Kkllkhrb, c.s. 8vo. cloth, Rs. 8. 

KELLEHER.— MORTGAGE IN THE CIVIL LAW : Being an Outline 
of the Principles of the Law of Security, followed by the text of the Digest 
of Justinian, with Translation and Notes ; and a Translation of the cor- 
responding titles of the Indian Code, By J. Kfxlehku, b.c.s., Author of 
u Possession in the Civil Law.” Roval*8vo. Rs. 10. 

KELLEHER.— POSSESSION IN THE CIVIL LAW. Abridged from 
the Treatise of Von Savigny, to which is added the Text of the Title on 
Possession from the Digest.' By J. Kellrhkr, c.s. 8vo, cloth. Rs. 8. 
CASPERSZ. —ESTOPPEL BY REPRESENTATION AND RES JUDI- 
cata in British India. Part I— Modern or Equitable Estoppel, 
Part II— Estoppel by Judgment. Being the Tagore Law Lectures, 1898. 
Bv A. Casfkrsz, Bar-af-Law. Second Edition. Rl. 8 vo, cloth. Rs. 12. 
MITRA.-THE TRANSFER OF PROPERTY ACT. With Notes AND 
Leading Cases. By A. C. Mitra, Barrister-at-Law. Second Edition, 
Kevised. 

MITRA.-THE LAW OF JOINT PROPERTY AND PARTITION IN 
British India. By Ram Charan Mitra, m.a., b.u, Vakil, Hfgh 
Court, Calcutta, being the Tagore Law Lectures for 1895. Royal 8vo, 
cloth. Rs. 12. . 

THE INDIAN INSOLVENCY ACT : Being a Reprint op the Law as 
to Insolvent Debtors in India, 11 and 12 Viet., Cap, 2 1 (June 1848). Royal 
8vo, sewed. (Uniform with Acts of the Legislative Council.) Re, 1-8, 

POLLOCK.— THE LAW OF FRAUD, MISREPRESENTATION AND 

Mistakic in British India, By Sir Frrdrrick. Pollock:,^ Bart., 
Barrister-at-Law, Professor of Jurisprudence, Oxford, Being the Tagore 
Law Lectures, 1894* Royal 8vo, cloth gilt. Rs. 10, 

HXTKM CHAND.-A TREATISE ON THE LAW OF RES JUDICATA * 
including the Doctrines of Jurisdiction, Bar by Suit and Lis Pendens* 
By Hukm Chand, m.a. Royal 8vo, cloth. Rs, 24. 

“This is an enormous and exhaustive work. It deals most thoroughly with 
subjects which in ordinary books are not sufficiently dealt with, and is a 
perfect mine of decisions "on the doctrine it touches. We have but tasted 
at this fountain-head of learning. We congratulate the author on having 
compiled such a monumental work.” — The Law Nates. 
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RIVAZ.-THE INDIAN LIMITATION ACT (ActXVof 1877) asamehd 
ed to date. With Notes. By the Hon’ble H.T. Rivaz, Barrister-at-Law 
Judge of the High Courtof the Punjab. Fourth Edition. Royal 8vo, cloth! 
Rs. 10. ' 


SUCCESSION, ADMINISTRATION, etc. 

FORSYTH.-THE PROBATE AND ADMINISTRATION ACT. Beinp 
A cfc V of 1881. With Notes. By W. E. H. Forsyth. Edited tvitfc 
Index, by F. J. Collinson. Demy 8vo, cloth. Rs. 5. * 

HENDERSON.— TESTAMENTARY SUCCESSION and Administka- 
tion of Estates in India, with notes and cross References, By 
Gilbkrt S. Hkndkrson, Esq., m.a., Barrister-at-Law, and Advocate 
of the High Court at Calcutta. Second Edition. Revised. Royal 8vo 
cloth. Rs; 16. J 

HENDERSON.— THE LAW OF TESTAMENTARY DEYISE, AS ad- 
ministered in India, or the Law relating to Wills in India, With an A r> 
pendix, containing: — The Indian Succession Act (X of 1865), the Hindu 
Wills Act (XXI of 1870), the Probate and Administration Acfc (V of 1881), 
with all amendments, the Probate Administration Act (VI of 1889), and the 
Certificate of Succession Act (VII of 1889). ByG. S. Hkndkrson, m.a,, 
Barrister-at-Law. (Tagore Law Lectures, 1887.) R3. 8yo, cloth. Rs. 16. 


CIVIL PROCEDURE, SMALL CAUSE COURT, etc. 

BROUGHTON.— THE CODE OF CIVIL PROCEDURE. Being Act X 
of 1877, With Notes and Appendix. By the Hon’ble L. P. Dklvks 
Broughton, assisted by W. F, Agnrw and G. S. Hkndkrson. Royal 
8vo, cloth. Reduced to Rs. 7. 

O’KINEALY.— THE CODE OF CIVIL PROCEDURE (Act XIV OF 1882). 
With Notes, Appendices, &c. By the Hon’ble J. O’Kinkaly. 

MACEWEN.-THE PRACTICE OF THE PRESIDENCY COURT OF 
Small Causks of Calcutta, under the Presidency Small Cause 'Courts'' 
Act (XV of 1882). With Notes and an Appendix, By R. S, T. MaO* 
Ewen, of Lincoln’s Inn, Barrister-at-Law, one of the Judges of the Presi- 
dency Court of Small Causes of Calcutta. Thick 8vo, Rs. 10. 

POCKET CODE OF CIVIL LAW. Containing the Civil Procedure 
Code (Acfc XIV of 1882), The Court-Fees Act (VII of 1870), The Evidence 
Act (I of 1872), The Specific Relief Act (I of 1877), The Registration 
Act (III of 1877), The Limitation Act (XV of 1877), The Stamp Act (I 
of 1879). With Supplement containing the Amending Acfc of 1888, and 
a General Index. Revised, 1891. Fcap. 8vo, cloth. Rs. 4. 
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LOCAL? SELF-GOVERNMENT. 

STERND ALE. —MUNICIPAL WORK IN INDIA; or, Hints on Sani- 
tation, General Conservancy and Improvement in Municipalities, Towns, 
and Villages. Bv R. C. Stern da lk. Crown 8vo, cloth, Rs. 8. 

COLLIER.— THE EENGAL LOCAL SELF-GOVERNMENT HANDBOOK. 
Being Act III of I 860 , B. C., and the General Rules framed thereunder, 
With Notes, Hints regarding Procedure, and References to Leading Cases ; 
an Appendix, containing the principal Acts referred to, &e., &c, By F. 
R. Stanley Collikk, b.c.s. Third Edition, thoroughly Revised and 
brought up to date. Crown 8vo. Rs. 5. 

COLLIER.— THE BENGAL MUNICIPAL MANUAL : Being B. C. Act 
III of 1884., With Notes, and an Appendix containing all the Acts and 
Rules relating to Municipalities, By F. R. Stanley Collier, c.s. 
Fifth Edition. Crown 8vo. Rs. 6, [In the Press. 


CRIMINAL LAW. 

AGNEW.— THE INDIAN PENAL CODE, and other Penal Enact- 
ments of the Governor-General. Edited with notes. By W. F. Agnkw, 
Esq., Bagrister-at-Law. Recorder of Rangoon \In the Press. 

HAMILTON.— INDIAN PENAL CODE : with a Commentary. By 
W, R, Hamilton, Barrister-at-Law, Presidency Magistrate, Bombay. 
Royal 8 vo, cloth. Rs. 16. 

“It is one more valuable contribution to the slowly increasing series of 
standard commentaries on statute law by authors whcrhave bad practical 
experience in the administration of the law in India .” — Times of India, 

“The main features of Mr. Hamilton’s work is that large extracts are given 
from the different reports of the Law Commissioners, and reference made to 
the different stages in the history of the enactments ....... An appre- 
ciative and praiseworthy piece of work, and should commend itself to a 
large circle of readers, legal as well as lay ,” — Indian Daily News, 

“Of the book itself we have a high opinion. It contains, in fact, prac- 
tically everything of importance that can guide to a knowledge or adminis- 
tration of the Penal Code, while notes on procedure appended to each 
section that defines an offence, stating briefly whether the offence be cogniz- 
able, bailable, compoundable, and so on, enable the reader to gaia at a glance 
all the information he requires.” — Statesman. 

POCKET PENAL, CRIMINAL PROCEDURE. AND POLICE CODES 
Also the Whipping Act and the Railway Servants’ Act, being ActsXLV of 
1880 ( with Amendments), X of 1882, V of 1861, VI of 1864, and XXXI of 
1867. With a General Index. Revised 1892. Fcap. 8vo, cloth. Rs. 4. 
MAXWELL.— INTRODUCTION TO THE DUTIES of Magistrates 
and Justices of the Peace in India. By Sir P. Benson Maxwell, 
specially edited for India by the Hon’ble L» P» Dklvrs Broughton, 
Royal 8vo, cloth. Rs. 12. 
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AGNEW AND HENDERSON.-THE CODE OF CRIMINAL PROCE- 
duke (Act X of 1882), together with Killings, Circular Orders, Notifica- 
tions, &c,, of all the High Courts in India, and Notifications and Orders of 
the Government of India and the Local Governments, Edited, with 
Copious Notes and Full Index, by W. F. Aonkw, Rar.-at-Law, Author of 
“A Treatise on the Law of Trusts in India”; and Gilbert S. Hen- 
derson, m.a,, Bar.-at-Law, Author of “ A Treatise on the Law of Testa- 
mentary and Intestate Succession in India.” Third Edition, Rs» 14. 

THE INDIAN CRIMINAL DIGEST. Containing- all the Important 
Criminal Rulings of the various High Courts in India, together with many 
English Cases which bear on the Criminal Law as Administered in India, 
In Four Parts: I — Indian Penal Code. II — Evidence, III— Criminal 
Procedure. IV — Special and Local Acts, Vol. II — 1885 to 1893. By 
J. T. Hume, Solicitor, High Court, Calcutta, in charge of Government 
Prosecutions. Royal 8vo, cloth. Rs. 7-8. 

PHILLIPS. — MANUAL OF INDIAN CRIMINAL LAW. Being the 
Penal Code, Criminal Procedure Code, Evidence, Whipping, General 
Clauses, Police, Cattle-Trespass, Extradition Acts, with Penal Clauses of 
Legal Practitioners’ Act, Registration, Arms, Stamp, &c., Acts. Fully 
Annotated, and containing all Applicable Rulings of all High Courts 
arranged under the Appropriate Sections up to date; also Circular Orders 
and Notifications. By H. A. D. Phillips, c.s. Second Edition. Thick 
crown 8vo. Rs. 10. 

PHILLIPS.— COMPARATIVE CRIMINAL JURISPRUDENCE. Snow- 
ing the Law, Procedure, and Case-Law of other Countries, arranged 
under the corresponding sections of the Indian Codes. By H. A. D. 
Phillips, b.c.s. Vol. I — Crimes and Punishments. Vol. II — Procedure 
and Police. Demy 8vo, cloth. Rs. 12. 

PRINSEP.— CODE OF CRIMINAL PROCEDURE* Act X OF 188*2, as 
amended bv Acts III of 1884, X of 1886, V and XIV of 1887, I, V 
and XIII of 1889, III, IV, X and XII of 1891, III and X of 1894 and IV 
of 1895. With Notes of Judgments and Orders thereon. By the Hon’ble 
Sir H. T. Puinsep, Judge, High Court, Calcutta. Eleventh Edition, 
brought up to 1895, Royal 8vo. Rs. 12. 

TOYNBEE.— THE VILLAGE CHAUKIDARI MANUAL. Being Act 
VI (B. C.) of 1870, as amended by Acts I (B. C.) of 1871 and 1886. With 
Notes, Appendices, <fcc. By G. Toynbee, c.s., Magistrate of Hooghly. 
Third Edition, Revised. With additions to 1896, Crown 8vo, cloth. 
Re, 1-8. 

SWINHOE. —THE CASE-NOTED PENAL CODE, AND OTHER Acts. 
Act XLV of 1860 as amended with References to all Reported Cases 
decided under each section. Crown 8vo, cloth. Rs. 7. 
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EVIDENCE. 

SIELD.-THE LAW OF EVIDENCE INIBRITISH INDIA : Being a 
Treatise on the Indian Evidence Act as amended by Act XVIII of 1872. 
Bv the Hon’ble C.*D. Fikld, m.a., dl.d. Fifth Edition. Rs. 18. 
STEPHEN. — THE PRINCIPLES OF JUDICIAL EVIDENCE. An Intro- 
duction to the Indian Evidence Act, 1872. By Sir Jambs Fitz-Jamks 
Stkfhbn, formerly Legislative Member of tbe Supreme Council of 
India. A New Edition. Crown 8vo, cloth. Bs. 3. 

amber ali and woodroffe.~-the law of evidence 

Applicable to British India. By Syed Ameer Ali, m.a„ c.i.e., 
Barrister-at-Law, Judge of the High Court of Judicature, and J. G, 
WOODROFEE, m.a., B.c.L., Barrister-at-Law. Demy 8vo, cloth. 

— [In -preparation, 

MEDICAL JURISPRUDENCE. 

LYON.-MEDICAL JURISPRUDENCE FOR INDIA. By J. B. Lyon, 
f.c.s., f.c., Brigade-Surgeon, Professor of Medical Jurisprudence, Grant 
Medical College, Bombay. The Legal Matter Revised by J. D. Invkka- 
rity, Barrister-at-Law. Second Edition. Illustrated. 8vo. Rs. 16. 
GRIBBLE.— OUTLINES OF MEDICAL JURISPRUDENCE FOR INDIA. 
BvJ.D.B.Gkibblk, m.c.s. (Retired), ^Patrick Hrhir, m.d., f.k.c.s.r. 
Third Edition, Revised, Enlarged, and Annotated, Demy 8vo. Rs. 8-8. 

DIGESTS. 

MITRA.-A DIGEST OF PRIVY COUNCIL CASES, PROM 1S25 TO 
1897, on appeal from the High Courts of Calcutta, Madras, Bombay, 
an <i Allahabad, The Chief Court of Punjab, The Court of the 
Judicial Commissioner of tbe Central Provinces, The Recorder of 
Rangoon, &c.. &c. By A. C. RIitba, Barrister-at-Law. Fourth Edition. 
Rl. 8 vo. Rs. 10. 

SUTHERLAND.— THE DIGEST OF INDIAN LAW REPORTS. A 

Compendium of the Rulings of tbe High Court of Calcutta from 1862, and 
of the Privv Council from 1831 to 1876. By D. Suthbrland, Bar- 
rister-at* Law. Imp. 8vo, Rs. 8. Vol. IT, 1876 to 1890, thick cloth, 
imp 8vo. Rs. 12. Vol. Ill, 1890 to June 1896. Impl, 8vo. Rs. 16. 
WOODMAN. —A DIGEST OP THE INDIAN LAW REPORTS AND OPTHE 
Reports of the cases heard in Appeal by the Privy Council. Vol. VI, 188/ 
to 1889. Edited by J. V, Woodman, Barrister-at-Law, Super-royal 

WOODMAN.*-!' 'DIGEST OPTHE INDIAN LAW REPORTS an doe THE 
Reports of the cases heard in Appeal by the Privy Council, Vol. VII 1890 
to 1893. Edited by J. V. Woodman. Super-royal 8vo. Rs. 16. 
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HINDU AND MAHOMMEDAN LAW. 

AMEER ALL-TEE STUDENT’S HAND-BOOK OF MAHOMMEDAN 

Law. By the Hon’ble Syed Ameer Alt, c.i.E., author of “The Law 
relating to Gifts, Trusts, &c„” “Bfersonal Law of^ the Mahommedans,” 
«fcc., <fcc. Crown Svo. Third Edition, Revised. Its. 3. 

AMEER ALI.— MAHOMMEDAN LAW, VOL. I. By the Hon’ble 
Syed Ameer Ali, c.t.k., Barrister-at-Law. Containing the Law relat- 
ing to Gifts, Wakfs, Wills, Pre-emption, and Bailment, With an Intro- 
duction on Mahoramedan Jurisprudence and Works on Law. (Being the 
Second Edition of Tagore Law Lectures, 1884.) Royal Svo, cloth, 1^.16. 
AMEER ALI.— MAHOMMEDAN LAW, VOL. II.' By the Hon’ble 
Syed Amkkh Ali, C.i.k., Barrister-at-Law. Containing the Law 
relating to Succession and Status, according to the Ilanafl, .Maliki, 
Sh&fe'i, Shiah and Mutazala schools, with Explanatory Notes and an 
Introduction on the Islstmic system of Law. Being a Second Edition 
of “ The Personal Law of the Mahommedans.” Revised. Royal 8vo, 
cloth. Rs. 14. 

These two volumes form a complete Digest of the M a hommedan Law, 
COWELL.-A SHORT TREATISE ON HINDU LAW as administered in 
the Courts of British India. By Herbert Cowell, Barrister-at-Law. 
Demv 8 vo, cloth. Rs. 6. 

BANERJEE.— THE HINDU LAW OF MARRIAGE AND STRIDHAN. 

By the Hon’ble Gurijdass Banerjee, m.a., d.l. Second Edition, Revis- 
ed. lioval Svo, cloth. Rs. 10. 

JOLLY.— THE HINDU LAW OF INHERITANCE, PARTITION, and 

Adoption according to the Smritis. By Prof, Julius Jolly, of Wurtz- 
burg, (Tagore Law Lectures. 1888.) Roval Svo. Rs. 10. 

MITRA.— THE HINDU LAW OF INHERITANCE, Partition, Stridhan 
and Wills, with Leading Cases from 1825 to 1895. By A, C. Mitua, 
Barrister-at-Law. Third Edition. Revised. 8vo, cloth. Rs. 10 . 
SARASWATI.-THE HINDU LAW OF ENDOWMENTS. Being THE 
Tagore Law Lectures, 1891 . By Pandit Pj&annath Sauaswati, Royal 
Svo, cloth. 

RTJMSEY— AL SIRAJIYYAH ; or. The Mahommedan Law of In- 
heritance. with Notes and Appendix. By Almakic Rums ex. Second 
Edition, Revised, with Additions. Crown Svo. Rs. 4-8. 
SIROMANI.-A COMMENTARY ON HINDU LAW OF INHERITANCE, 
Succession, Partition, Adoption, Marriage, Stridhan. and Testamentary 
Disposition. By Pundit Jogicndho Nath Bhattacharjeb, m.a,, b.l. 
Second Edition. Svo. Rs. 16. 

TREVELYAN.— THE LAW RELATING TO MINORS AS adminis- 

tered in the Provinces subject to the High Courts of British India, 
together with the Practice of the Courts of Wards in Bengal, Madras, 
■; and the North-Western Provinces. By Ernest John Trevelyan, 
Barrister-at-Law. Svo, cloth. Rs. 16. 
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WILSON.-INTRODUCTION TO THE STUDY OF ANGLO-MAHOM- 
mwdan Law. By Sir Roland Knyvkt Wilson, Bart.., si. a., l.si.m. , 
late Reader in Indian Law to the University of Cambridge, author of 
“ Modern English Law.’* 8vo, cloth. Rs. 6.' 

WILSON.— A DIGEST OF ANGLO-MUHAMMADAN LAW. Being an 
attempt to set forth, in the form of a Code, the rules now actually 
administered to Muhammadans only by the Civil Courts of British India, 
with Explanatory Notes and full reference to Modern Case-Law, as well 
as to the ancient authorities. By Sir Roland Knyvkt Wilson. 8vo, 
cloth. Rs. 15, 


LAW MANUALS, etc. 

COWELL.-THE HISTORY AND CONSTITUTION OF THE COURTS 
and Legislative Authorities in India. Second Edition, Revised. 
By Herbert Cowell. 8vo, cloth. [1894] Rs. 6. 

HANDBOOK OF INDIAN LAW. A Popular and Concise State- 
merit of the Law generally in force in British India, designed for non- 
legal people, on subjects relating to Person and Property. By a Barris- 
ter-at-Law and Advocate of the High Court at Calcutta. Crown 8vo, 
pp. xxiv, 754. Cloth gilt. Rs. 12. 

“This handbook is intended primarily to present to the non-legal public 
and to students an abridgment of the law, criminal and civil, generally in 
force throughout British India. It is concise, popularly written, and, so far 
u we have been able to form an opinion on the point, complete. Lawyers as 
well as students may find it serviceable at a pinch. A short and excellent 
historiai account of legislation and Courts of Law in British India from the 
time of the East India Company until the present day is embodied in an 
introduction. The Index is admirable. This book will be of great use to 
competition-wallahs .” — The Law Journal , December 22nd, 1894. 

“ presenting in a concise, intelligent, and popular form the law in force in 
British India it should meet the much-felt want of a ‘ ready lawyer * for the 
office table. A clear and accurate presentment of the law is given on more 
than a hundred subjects arranged alphabetically, and including such subjects 
as most nearly concern the mercantile community.” — Capital. 

OAKNRGY.— KACHARI TECHNICALITIES. A GLOSSARY op Terms, 
Rural, Official and General, in daily use in fcbe Courts of Law, and m 
illustration of the Tenures, Customs, Arts, and Manufactures of Hindu- 
stan. By P. Caknegy. Second Edition, 8vo, cloth, Rs. 0* 

CHAN TOON.-THE PRINCIPLES OF BUDDHIST LAW, ALSO CON- 
taining a translation of important portions of the Manu Inara ghwe 
Myin, with Notes. By Chan Toon, Barrister-at-Law. 8vo, cloth. Rs. ,5. 
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CURRIE.—THE INDIAN LAW EXAMINATION MANUAL. By Fek- 
dall Curkik, of Lincoln’s Inn, Barrister-at-Law. Fourth Edition, 
Revised. Demy 8vo„ [1892.'] Rs. 5. 

Contents: — I ntroduction — Hindoo Law — Mahommedan Law — Indian Penal 
Code — Code of Civil Procedure — Evidence Act— Limitation Act — Succession 
Act — Contract Act — Registration Act — Stamp and Court-Fees Acts — Mort- 
gage — Code of Criminal Procedure — The Easements Act — The Trust Act— 
The Transfer of Property Act — The Negotiable Instruments Act. 

ORIMLEY.— THE SEA CUSTOMS LAW OF INDIA (ACT VDJ OF 
1878) with Notes, and the Tariff Act of 1894. By W. H. Gkxmley, i.c.s., 
late Secretary to the Board of Revenue, Calcutta. 8vo, cloth. Rs. 7-8. 

LEGISLATIVE ACTS OF THE GOVERNOR-GENERAL OF INDIA IN 
Council 1896, With Table of Contents and Index. Royal 8vo, cloth. 
Rs. 4. Previous Volumes available, 

DONQGH.-THE STAMP LAW OF BRITISH INDIA. As constituted 
by the Indian Stamp Act (I of 1879), Rulings and Circular Orders, 
Notifications, Resolutions, Rules, and Orders, together with Schedules 
of all the Stamp Duties chargeable on Instruments in India from the 
earliest times. Edited, with Notes and complete Index, by Walter R, 
Donogh, m.a,, of the Inner Temple, Barrister-at-Law, Demy 8vo» 
cloth, gilt. With Supplements to 1894. Rs. 8. 

GRIMLEY.— AN INCOME-TAX MANUAL : Being Act II op 1886, 
with Notes. By W. H. Gkimlky, b.a., c.s., Commissioner of Income- 
Tax, Bengal, Royal 8vo, Rs. 3-8. Interleaved, Rs. 4. 

MORISON. — ADVOCACY AND THE EXAMINATION OF WITNESS- 
ES. The work treats of matters of practice such as taking instructions, 
speech, argument, examination-in-ehief and cross-examination, and 
includes a re'sumd of the duties and liabilities of Pleaders in India. The 
Legal Practitioners’ Act, with the Rules of the High Courts relating to the 
admission of Pleaders and Mookhtars, appears in the form of an Appen- 
dix. By H» N. Mohison, Barrister-at-Law. Crown 8vo, cloth, Rs, 6, 

“Undoubtedly juniors and, possibly, not a few seniors too, may profit by 
the sensible and practical hints Mr. Morison gives as to the finesse of Counsel, 
and the treatment of Witnesses ....... Mr, Morison’s book is certainly 

one that should be bought.” — Statesman, 

“A work which will be of material service to the younger members of the 
legal profession in India,” — Indian Daily News, 
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INDIAN MEDICAL GAZETTE. 

A Record of Medicine, Surgery and Public Health, and of 
General Medical Intelligence, Indian and European. 

^Edited by W. J. Simpson, M.D. 

Published monthly . Subscription Ms. 18 per annum . Single copy Ms. 2. 

The Indian Medical Gazette was established Twenty-eight years ago, 
and has earned for itself a world-wide reputation by its solid con- 
tributions to Tropical Medicine and Surgery. It is the Sole repre- 
sentative medium for recording the work and experience of the Medical 
Profession in India ; and its very numerous Exchanges with all the 
leading Medical Journals in Great Britain and America enable it 
not only to diffuse this information broadcast throughout the world, 
but also to cull for its Indian readers, from an unusual variety of 
sources, all information which has any practical bearing on medical 
works in India. 

The Indian Medical Gazette is indispensable to every member of 
the Medical Profession in India who wishes to keep himself abreast 
of medical progress, for it brings together and fixes the very special 
knowledge which is only to be obtained by long experience and close 
observation in India. In this way it constitutes itself a record of 
permanent value for reference, and a journal which ought to be in 
the library of every medical man in India or connected with that 
country. The Transactions of the Calcutta Medical Society, which meets 
monthly, is printed in exiemo , and is a very valuable feature in the 
Gazette. 

The Gazette covers altogether different ground from the Lancet 
and British Medical Journal , and in no way competes with these for 
general information, although it chronicles the most important items 
of European Medical Intelligence. The whole aim of the Gazette is 
to make itself of special use and value to Medical Officers in India and 
to assist and support them in the performance of their difficult duties. 

It is specially devoted to the best interests of The Medical Services, 
and its long-established reputation and authority enable it to com- 
mand serious attention in the advocacy of any desirable reform or sub- 
stantial grievance. 

The Contributors to the Indian Medical Gazette comprise the most 
eminent and representative men in the profession* 
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THE JOURNAL OF THE 

PHOTOGRAPHIC SOCIETY OF INDIA. 

AN ILLUSTRATED MONTHLY JOURNAL. 


Invaluable to all lovers of the Art of Photography. 

A medium for the earliest information on all discoveries in 
Photography, Photographic Literature, Experience and News, 

The J ournal has a large and increasing circulation, is alii- 
liated with Clubs or Amateur Societies all over India, Ceylon, 
Burma and’ the Straits Settlements, and has an extensive 
circulation out of India. 

Each number of the Journal is illustrated with a Picture 
reproduced by a photo-mechanical process * 
Subscription — R s. 10 per annum. 

Single numbers, Re. 1 each. 

THE RACING CALENDAR. 

A FORTNIGHTLY CALENDAR. 

Published in accordance with the Rules of Racing, undei 
the authority of the Stewards of the Calcutta Turf Club. 

A Record of all Race Performances in India, Racing Fix- j 
tures and Racing information, Meetings of the Calcutta Turf 
Club, Registration of Colours, Assumed Names of Owners, 
Jockeys’ Licenses, Unpaid Forfeit List, List of Defaulters, ‘ 
Change in Horses’ Names, Horses and Ponies classed., aged and 
measured, and all information relating to Racing. 

Annual Subscription, Rs. 12. 
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PHILATELIC JOURNAL OF INDIA. 

COMPILED BY 

THE PHILATELIC SOCIETY OF INDIA . 

Published Monthly. 

EDITORS : 

0. F. LAEMOUK and F. N. SCHILLER. 


Issued to Members of the Society only. 


THE INDIAN FENCING REVIEW. 


Published quarterly. Price Re. 1. 


Contents : Part IV, April, 1897. Re. 1. 

1. The Indian Fencing Association. By the Editor.— 2. The Infantry 
Sword Exercise of 1895. By X . Y. Z.— 3. The Sabre. (Translated 
from IJEscrime Francaise .)— 4. Foreign Systems of Military Fence. 
—The French Manual of Fence— continued.— 5. Foil Fencing (Trans* 
toted from BEscrime Francaise — 6. A Hitherto Undiscovered* Chapter 
of the Memorable Thoughts of Socrates. By R. T. K.—l . Cuts and 
Points.— 8. Buies of the Indian Fencing Association.— 9. Calcutta 
Central School. By W. B. £.—10. New Members. 
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STANDARD WORKS ON INDIA'. 


THE JOURNAL OF INDIAN ART. With" Full-page Coloured 

Illustrations, Folio 15 by 11. Parts 1 to 57 ready. Rs. 2-4 each. 

THE SACRED BOOKS OF THE EAST. Translated by various 
Oriental Scholars, Edited by F. Max Muller, List of Volumes on 
application , 

THE FAUNA OF BRITISH INDIA. Including Ceylon and Burma, 
Published under the authority of the Secretary of State for India. Edited 
by W, T. Blanfokd, F.p.s., and Illustrated, 


Mammalia. 

By W. T. Blanford, f.r.s. 

... 20s, 

Fishes, 2 vols. 

By Dr. Francis Day 

... 40s. 

Birds, 3 vols. 

Bv F. W. Oates 

... 50s. 

Keptilia and Batrachia, 

By G. A. Boulenger 

... 20s. 

Moths, 4 vols. 

By F. IIampson 

... 80s. 


THE INDIAN MUTINY, 1857-58. Selections prom the Letters, 
Despatches, and other State Papers preserved in the Military Department 
of the Government of India. Edited by George W. Forrest, b.a., 
Director of Records of the Government of India. With a Map and 
Plans. Vol. I— Delhi. Royal 8vo. Rs. 10. 

WARREN HASTINGS. Selection prom the Letters, Despatches, 
and other State Papers preserved in the Foreign Department of the 
Government of India, 1772 — 1785, Edited by Geokge W, Forrest, b.a. 
3 vols. Fcap., cloth. Rs. 12. 

THE ADMINISTRATION OF WARREN HASTINGS, 1772-1785. Re- 

viewed and Illustrated from Original Documents. By G. W. Forrest 
b.a. 8vo, cloth. Rs. 4. 

THE EARLY ANNALS OF THE ENGLISH IN BENGAL : Being the 
Bengal Public Consultations for the first half of the 18th Century. 
Summarised, Extracted and Edited, Introduction and Illustrative 
Addenda. By C. R. Wilson, m.a. Volume 1. Iioval 8vo, cloth. 
Rs. 12. 

ANNALS OF RURAL BENGAL. By Sir W. W. Hunter, c.i.e., ll.d, 
8vo, Rs. 6. 

ILLUSTRATION OF SOME OF THE GRASSES OF THE SOUTHERN 
Punjab, Being Photo-Lithograph Illustrations of some of the principal 
Grasses found at Hissar. With short descriptive Letter press. By 
William Coldstream, b. a., b.c.s. Illustrated with 39 Plates, Demy 
folio. Ks. 8. 

ILLUSTRATIONS OF INDIAN FIELD SPORTS. Selected and Bepro- 
duced from the Coloured Engravings first published in 1807 after designs 
by Captain Thomas Williamson, Bengal Army. Small oblong, hand- 
some cloth cover. Printed in colours. Ks. 5. 
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THICKER, SPI^K & CO/S UNIFORM SERIES. 

ILLUSTRATED AND ELEGANTLY BOUND. 

DEPARTMENTAL DITTIES AND OTHER VERSES. By Rudyard 
Kipling. New Edition. With. Illustrations. By Dudley Cleaver. 
Cloth, Rs. 6. Colonial Edition. Rs. 8. 

BEHIND THE BUNGALOW. By Eh a, Author of “Tribes on My 
Frontikk.” With 42 Illustrations bv the Illustrator of “The Tribes on 
My Frontier.” Fourth Edition. With Additional Illustrations. Irapl. 
16mo. Rs. 5. 

THE TRIBES ON MY FRONTIER. An Indian Naturalist’s Foreign 
P olicy. By Eh a. With 50 Illustrations by F. C. Mackak. Imp!. 
16mo. Fourth Edition. Rs. 7. 

HINDU MYTHOLOGY : VEDIC AND FURANIC. By the Rev. W. J. 
Wilkins, of the London Missionary Society, Calcutta. Profusely Illus- 
trated. Rs. 7-8. 

A NATURAL HISTORY OF THE MAMMALIA OF INDIA, BURMA 
; and Ceylon. By 11, A. Stbundalk, f.k.g.s., f.z.s.. &c. With 170 
Illustrations. Impl. 16mo. Rs. 10. 

I HANDBOOK TO THE FERNS OF INDIA, CEYLON, AND THE MALAY 
Peninsula. By Colonel R. H. Beddomk. With 300 Illustrations by 
the Author. Impl. 16mo. Rs. 10, 

LAYS OF IND. By. Aliph Cheem. Comic, Satirical, and DESCRIP- 
TIVE Poems Illustrative of Anglo-Indian Life. Ninth Edition. With 70 
Illustrations. Cloth, elegant gilt edges, Hs. 7-8. 

! RIDING: OH THE FLAT AND ACROSS COUNTRY. A Guide to 
Practical Hokskmanship. By Captain M. H. Hayes. Illustrated 
i by SruROKss and J. H. Oswald-Bkown. Third Edition, Revised and 
! Enlarged. Impl. 16mo. Rs. 7-8. 

’ MODERN POLO. A Guide to the Game, with Introductions on 

THK SELECTION AND TRAINING OF THE PONIKS. By E. D. MlLLEK 

(late 17th Lancers). Edited by Capt. M. H. IIayks. Illustrated from 
Photographs. Impl. 16mo., cloth. Rs. 12-8. 

THE HORSEWOMAN. An Illustrated Guide to Side Saddle 
Hiding. By Mrs. Hayks, and Edited by Capt. M. H, Hayks. Uniform 
with Riding: on the Flat and Across Country.” Impl. 16mo. Rs. 7-8, 

RIDING FOR LADIES, WITH HINTS ON THE STABLE. A Lady’s 
Hors* Book. Bv Mrs. Power O’Donoghuk. With 75 Illustrations 
by A. Chantrky Corbould. Rs. 7-8. 

! INDIAN RACING REMINISCENCES : Being Entertaining Narra- 

1 a,, d Anecdotes of Men, Horses, and Sport. By Captain M. H 

. Hayes. Illustrated with Portraits and Engravings. Rs. 3-8. 
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Just Published . Crown 8 vo 9 cloth , i£$. 12. * 

HINDU CASTES AND SECTS. 

An Exposition of the Origin of the Hindu Caste 
System, and the Bearing of the Sects 
towards each other and towards 
other Religious Systems. 


JOGENDRA NATH BHUTTACHARYA, m.a., d.l., 

Author of “ A Commentary on Hindu Law? etc. 

Contents: 

The Brahmans— The Military Castes— The Scientific Castes— The Writer 
Castes— The Mercantile Castes— The Artisan Castes— The Manufacturing, and 
Artisan Castes— The Agricultural Castes— The Cowherds and Shepherds— 
Domestic Servants — Miscellaneous Castes. 

The Sivites— The Saktas— The Yishnuvites. Modern Religions intended 
to bring about Union between Hindus and Mahomedans. 

Piikss Notices. 

“ A valuable work The Author has the courage of his convictions and 

in setting them forth herein he states that while reverence ought by all 
means be shown to persons and institutions that have a just claim to it, 
nothing can be more sinful than to speak respectfully of persons who are 
enemies of mankind and to whitewash rotten institutions by esoteric ex- 
planations and fine phrases .” — Madras 31 ail . 

“Every person having the good of humanity at heart should hail the 
attempt made by Dr. Bhuttacharya to show up the wolves in sheep’s skin 
that have, from the beginning of the world, lived and fattened on their 
fellowmen .” — Reis and Rayyet. 
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